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PREFACE   TO    VOLUME    XV. 


It  seems  necessary  to  repeat  the  statement,  made  in 
the  Preface  to  Vol.  VIIL,  that  the  plan  of  Ruling  Cases 
is  now  so  far  developed  as  to  afford  almost  a  certainty  of 
the  work  being  completed  in  twenty-five  volumes,  as 
originally  estimated. 

In  this  volume,  in  accordance  with  the  suggestion  of 
some  American  readers,  the  Table  of  Contents  has  been 
amplified  by  adding  brief  headings  of  the  subjects  con- 
tained in  the  cases  under  each  rule.  This  plan  will  be 
followed  in  future  volumes. 

R.  CAMPBELL. 
April,  1898. 
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JUDGE.         ...  ., 

Na  1.— EX  PAKTE  JOSfi  LUIS  FEENAIJUBZ^. 

(1861.)  '"•'-'■.-: 

No.  2. —WATT  V.  LIGERTWOOD. 

(H.    L.   appeal  from   SCOTLAND,  1874) 
RULE. 

When  a  Judge,  in  the  legitimate  exercise  of  his  jurisdic- 
tion, is  defiantly  disobeyed,  he  may  commit  the  ojffender 
instantly  to  prison  for  contempt  of  Court. 

Where  a  Judge  of  a  superior  Court,  acting  within  his 
jurisdiction,  commits  for  contempt,  he  is  not  bound  in  the 
warrant  (if  a  warrant  is  made  out)  to  set  forth  particularly 
the  ground  of  commitment. 

Ex  parte  Jo8<  Luis  Femandei. 

30  L.  J.  C.  P.  321-341  (8.  o.  10  C.  B.  (N.  S.)  3). 

Superior  Courts.  —  Cowrt  of  Assize,  —  Witness. —  Contempt^  Warrant    [321] 

for  Commitment 

The  Court  of  Assize  is  a  superior  Court,  baviug  authority  to  issue  a  general 
warrant  of  commitment  for  contempt. 

A  witness  was  fined  and  committed  to  prison  for  six  months  by  a  Court  of 
Assize  for  contempt  in  not  answering  a  question,  and  the  warrant  of  commitment 
(which  was  headed  ''  Hhe  Queen  v.  C,  Yorkshire,  to  wit.  At  the  assizes  held 
at,  &€.,  in  and  for,  &o.,  before  the  Hon.  Sir  H.  H.  and  the  Hon.  Sir  H.  S.  K., 
two  of  Her  Majesty's  Justices  assigned  to  take  the  said  assizes  according  to  the 
statute,  &c.")  stated  the  contempt,  but  did  not  set  out  the  question,  or  state 
that  a  jury  had  been  sworn.  Hddj  first,  that  the  commitment  for  a  time  certain 
was  no  excess  of  jurisdiction ;  secondly,  that  it  was  no  ground  of  objecti(m  that 
the  warrant  did  not  state  specifically  that  a  jury  had  been  sworn ,  it  appearing 
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from  the  facts  stated  therein  that  the  proceedings  took  place  upon  a  trial  before 
a  jury;  and  thirdly,  that  it  was  no  ground  of  objection  that  the  question  was  not 
set  out. 

Per  WiLLES,  J.  —  It  was  not  for  ther  witness,  but  the  Judge  to  determine 
whether  the  question  was  one  which  th'e  witness  was  bound  to  answer. 

QuarCf  per  Byles,  J.,  whetheft-a ^warrant  was  necessary. 


Jos^  Luis  Femapdez'Vas  detained  as  a  prisoner  in  York  Castle 
under  the  foll.ojrjfi^.^arrant :  **  The  Queen  v.  John  Barff  Charles- 
worth,  Yorkisty:^:^,  to  wit  At  the  assizes  held,  at  the  castle  of 
York,-^  and  for  the  said  county,  on  Thursday,  the  seventh  day  of 
MarcX>'i!i  the  twenty-fourth  year  of  the  reign  of  our  Sovereign  Lady 
•yiotoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
•Britain  and  Ireland  Queen,  Defender  of  the  Faith,  and  in  the 
year  of  our  Lord  1861,  before  the  Hon.  Sir  Hugh  Hill,  Knight, 
and  the  Hon.  Sir  Henry  Singer  Keating,  Knight,  two  of  Her 
Majesty's  Justices,  assigned  to  take  the  said  assizes  according  to 
the  statute,  i&c.* 

"  On  the  trial  of  an  information  against  the  defendant  for  bribery, 
alleged  to  have  been  committed  by  him  on  the  election  of  a  burgess 
to  serve  in  Parliament  for  the  borough  of  Wakefield,  Jos^  Luis 
Fernandez,  a  witness  produced,  sworn,  and  examined,  on  behalf  of 
the  Crown,  having  refused  to  answer  a  certain  question  touching 
the  matter  in  issue  in  the  said  information,  put  to  him  by  Her 
Majesty's  Solicitor-General  of  counsel  for  the  Crown  in  that  behalf, 
and  this  Court  having  adjudged  that  the  said  Jos^  Luis  Fernandez 
was  bound  by  law  to  answer  the  said  question,  and  having  re- 
quired him  so  to  do,  he  wilfully,  and  in  contempt  of  the  Court, 
refused  to  answer  the  said  question,  and  he  having  wilfully  per- 
sisted, and  still  so  persisting  in  such  his  refusal,  the  said  Court 
doth  therefore  adjudge  that  the  said  Jos^  Luis  Fernandez  has  been 
and  is  guilty  of  a  contempt  of  Court,  and  the  said  Court  doth  order 
and  adjudge  that  the  said  Jos^  Luis  Fernandez  be  for  such  his 
contempt  committed,  and  he  is  hereby  committed  to  the  custody 
of  the  sheriff  of  the  said  county  of  York,  and  to  his  keeper  of  Her 
Majesty's  gaol  of  the  castle  of  York,  in  and  for  the  said  county, 
to  be  there  detained  and  kept  in  safe  custody  for  the  term  of  six 
calendar  months,  from  the  day  and  year  above  mentioned.  And 
the  said  Court  doth  further  order  and  adjudge  that  the  said  Jos^ 
Luis  Fernandez,  also  for  such  his  contempt,  shall  and  do  pay  to 
our  Lady  the  Queen  the  sum  of  £500,  and  that  he  be  further 
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Mr.  Bovill  to  maintain  his  motion  must  show  that  the  warrant  ia 
void ;  and  the  ground  that  he  has  taken  is,  that  the  warrant  alleges 
that  a  question  was  put  and  an  answer  refused,  and  that  the  war- 
rant does  not  set  out  what  that  question  was,  and  what  the  ground 
of  refusal,  and  that  it  does  not  set  out  the  evidence  upon  which 
the  Judge  came  to  the  conclusion  contained  in  the  warrant.  Now, 
whether  that  can  be  required  of  any  Court  it  is  not  my  purpose  to 
decide ;  it  is  certain  that  if  the  Court  of  Assize  is  a  superior  Court 
the  objection  fails,  it  being  well  established  that  a  superior  Court 
may  adjudicate  that  a  contempt  of  its  powers  has  been  committed, 
and  may  commit  for  that  contempt  without  stating  the  facts.  The 
point  was  most  elaborately  discussed  and  examined  in  Burdett  v. 
Abbott  (14  East,  1 ;  5  Dow,  165 ;  12  R  R  450),  and  affirmed  by  the 
Court  of  Queen's  Bench ;  elaborately  argued  again  in  the  same  case 
in  the  House  of  Lords ;  and  though  the  question  turned  upon  a  war- 
rant of  the  Speaker  of  the  House  of  Commons,  the  House  of  Lords 
put  to  the  Judges  the  question  whether  a  general  warrant  adjudicat- 
ing for  contempt,  without  setting  out  the  evidence  made  by  one  of 
the  superior  Courts  of  Westminster,  would  have  been  treated  as  void 
by  another  of  the  Courts  of  Westminster,  and  the  Judges  answered 
unanimously  that  it  would  not,  and  the  House  of  Lords  unani- 
mously affirmed  that  decision.  The  question,  whether  a  warrant 
adjudicating  a  contempt  without  setting  out  the  evidence  was 
valid,  was  again  the  subject  of  extreme  discussion  in  The  case  of  the 
Sheriff  of  Middlesex,  11  Ad.  &  E.  273,  and  the  rights  and  powers  of 
a  Court  of  superior  jurisdiction  to  make  a  warrant  of  commitment 
in  the  form  it  thinks  right  for  its  officers,  in  the  case  of  Howard 
V.  Gosset,  10  Q.  B.  359,  14  L.  J.  Q.  B.  367,  and  there  is  the  passage, 
cited  by  Mr.  Bovill,  and  relied  on,  from  the  judgment  of  Cole- 
ridge, J. ,  that  the  warrant  of  a  superior  Court  ought  to  be  held 
void,  if  it  does  not  comply  with  certain  formalities  there  in  ques- 
tion. That  opinion  and  the  judgment  founded  thereon  was  the 
subject  of  consideration  in  the  appeal  to  the  Exchequer 
[*  329]  Chamber,  and  that  Court  held  the  *  warrant  good  notwith- 
standing, and  established  the  doctrine  that  a  superior  Court 
may  make  a  warrant  of  commitment  for  contempt  without  setting 
out  the  evidence  on  which  it  adjudges  that  the  party  has  been 
guilty  of  contempt  Therefore,  the  question  is  brought  entirely 
to  this  point :  Is  the  Court  of  Assize  a  superior  Court  ?  If  it  is, 
the  motion  fails ;  if  it  is  not,  the  motion  may  prevail.     Now,  on 
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that  point  Mr.  Bovill  has  brought  forward  one  authority  direct, 
and  one  authority  from  Chief  Justice  Va.ughan's  report  indirect 
The  direct  authority  is  a  passage  from  Bac.  Abr. ,  tit  *  Courts ' 
(D).  In  treating  of  superior  and  inferior  Courts  it  is  stated  by 
the  compiler  of  that  book  that  "  some  Courts  are  superior  and  some 
inferior,  and,  then,  among  superior  Courts  some  are  superior  in  a 
more  principal  degree:  such  are  the  Lords  in  Parliament,  the 
Chancery  Courts,  the  Court  of  Queen's  Bench,  the  Court  of  Com- 
mon Pleas,  and  some  others ;  and  some  are  superior  in  a  less  prin- 
cipal  degree :  such  are  the  Courts  of  Assize,  Oyer  and  Terminer, 
and  other  Courts  held  by  custom  or  charter,  such  as  the  Courts  of 
the  county  Palatine.*  I  do  not  stop  to  inquire  whether  the 
latter  passage  means  *  Courts  of  Assize  and  Oyer  and  Terminer 
held  by  custom  or  charter."  We  will  assume  it  to  be  as  Mr. 
Bovill  wishes  it  to  be  understood.  And  then  there  is  the  opinion 
of  the  compiler  of  that  book,  that  the  Court  of  Assize  is  a  superior 
Court,  but  of  a  less  principal  degree  than  the  Courts  of  Queen's 
Bench  and  Common  Pleas.  The  proposition  to  be  affirmed  is, 
that  it  is  not  a  superior  Court,  and  the  passage  affirms  that  it  is  a 
superior  Court,  but  reliance  is  placed  on  its  being  a  superior  Court 
of  less  principal  degree.  The  words  are  of  no  definite  significance 
to  my  mind,  and  I  think  were  of  none  to  the  writer.  He  might 
just  as  well  have  said  that  the  Court  of  Common  Pleas  was  a 
Court  of  less  principal  degree  than  the  Court  of  Queen's  Bench, 
because  at  that  time  a  writ  of  error  lay  from  the  Common  Pleas  to 
the  Queen's  Bench,  as  a  Court  of  superior  degree.  It  might  have 
been  said  that  it  was  of  less  principal  degree  than  the  Queen's 
Bench ;  but  if  that  had  been  predicated  of  it,  that  would  not  in 
the  slightest  degree  have  interfered  with  the  doctrine  that  the 
Common  Pleas  was  a  superior  Court  So  stands  the  passage,  which 
in  its  words  does  not  support  Mr.  Bovill's  proposition;  but  as  he 
has  relied  on  the  book,  I  go  no  further  than  it,  and  I  turn  to  the 
following  chapter  in  a  later  part  of  it,  on  the  Courts  of  Assize, 
and  it  is  there  stated  that  Courts  of  Assize  are  in  effect  a  substitu- 
tion for  the  old  Court  of  Eyre,  Justices  in  Eyre,  and  Justices  of 
Assize.  It  does  not  say  that  there  had  been  a  transfer  of  the 
powers  and  authority  of  the  Justices  in  Eyre  to  the  Justices  of 
Assize,  nor  more  than  the  passage  in  Coke  upon  Littleton,  wherein 
it  is  stated  that  in  process  of  time  the  Justices  in  Eyre  vanished, 
and  the  functions  performed  by  them  came,  by  devolution,  to  the 
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Justices  of  Assize ;  but  certainly,  in  speaking  of  the  Justices  of 
Assize,  the  author  had  his  mind  carried  back  to  the  Justices  in 
Eyre,  and  took  them  as  succeeding  to  many  of  the  powers  and 
authorities  exercised  by  the  latter.  Now,  it  is  clear  that  the 
Justices  in  Eyre  were  of  equal  degree  with  the  Aula  Regia.  The 
Aula  Begia  was  where  the  King  was  stationary ;  the  Justices  in 
Eyre  were  sent  abroad  into  the  country  with  all  the  powers  and 
authorities  of  the  Aula  K^ia,  superseding  every  tribunal  where 
they  came,  and  having  the  fullest  and  highest  authority.  It  is 
not  at  all  necessary  to  affirm  that  all  the  Justices  of  Assize  are  of 
equal  degree,  but  they  are  mentioned  as  taking  many  of  the  rights 
and  privileges  and  authorities  which  the  Justices  in  Eyre  had. 
The  history  of  the  Court  of  Assize  is  in  the  Statute  Book,  in 
Magna  Charta,  and  in  all  the  statutes  confirming  Magna  Charta ; 
and  provision  is  made  that  assizes  shall  be  held  four  times  in  every 
year  in  each  county  of  the  kingdom;  and  by  later  statutes  the 
jurisdiction  is  extended  beyond  the  taking  of  assizes  to  the  taking 
of  other  pleas.  And  then,  I  take  it,  that  at  that  period  the  Court 
of  Assize  was  a  most  principal  Court  By  the  statute  of  Edw.  I. , 
known  as  the  Statute  of  Westminster  the  second,  jurisdiction  to 
try  in  the  country  all  the  causes  which  ought  otherwise  to  have 
been  tried  in  the  Courts  of  Westminster  is  incidentally  made  to 
belong  to  the  Justices  of  Assize,  and  from  that  day  to  this  the 

Court  of  Assize  has  tried  all  causes  in  the  country  under 
[•  330]  the  *  Nisi  Prius  clause  introduced  in  the  reign  of  Edward 

the  First  just  the  same  as  the  Courts  at  Westminster  Hall. 
The  statute  of  the  4  Edw.  IV.  also  provides  for  the  dignity  of  the 
Court,  enacting  that  none  shall  be  Justices  of  Assize  except  the 
Justices  of  either  Bench  and  the  Chief  Baron  and  the  King's  Ser- 
jeants. Again,  the  importance  of  the  Court  is  recognised  in  the 
statutes  empowering  other  persons  to  hold  that  high  office,  viz. , 
the  Barons  of  the  Exchequer,  and  afterwards  other  Serjeants 
besides  the  King's  Serjeants.  There  are  in  the  whole  course  of 
our  Statute  Book  and  our  history  the  strongest  marks  that  the 
Court  of  Assize  is  of  the  highest  importance.  It  is  called  a  supe- 
rior Court  in  the  passage  Mr.  Bovill  relied  on,  and  the  history  of 
the  Court  is  confirmatory  of  its  right  to  that  title.  In  the  case  of 
The  King  v.  Joliffe,  4  T.  R  285  (  2  R  R  383),  where  the  Court 
considered  an  affidavit  taken  at  Nisi  Prius  as  taken  under  the 
authority  of  the  Court,  the  Judges  of  the  King's  Bench  deal  with 
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the  Court  of  Assize  as  a  Court  emanating  from  and  performing  the 
duties  of  a  Court  in  banc  in  respect  of  the  trial  of  causes  sent  to 
them ;  and  the  language  of  Buller,  J. ,  implies  to  my  mind  that, 
in  his  opinion,  the  authority  of  the  Court  of  Nisi  Prius  was  equal 
in  many  respects  to  that  of  the  Court  from  which  the  record  came ; 
and  to  the  like  eifect  is  The  King  v.  Bead,  16  East,  404,  but  not 
so  strong.  That  being  the  line  of  authorities  on  the  subject,  I 
turn  to  see  if  my  knowledge  or  research  can  suggest  any  reason  or 
authority  the  other  way,  and  I  can  find  no  case  in  which  any  doubt 
has  been  thrown  on  the  point ;  and  I  have  never  known  any  one 
acting  as  a  Justice  of  Assize  having  any  idea  that  he  was  an  infe- 
rior Court  or  not  a  Court  of  a  superior  degree.  That  being  the 
state  of  the  authorities  to  be  relied  on  directly,  I  come  to  the 
indirect  authority  of  the  passage  in  the  judgment  of  Vaughan,  Ch. 
J.,  in  BushelVs  Case,  5  Vaughan,  135,  where,  dealing  with  a  return 
to  a  writ  of  habeas  corpus  setting  forth  a  commitment  for  con- 
tempt, he  uses  words  to  the  effect  that  the  tribunal  committing  for 
contempt  ought  to  set  out  the  evidence  on  which  the  adjudication 
of  contempt  is  founded,  so  that  the  Judges  who  have  to  decide 
whether  the  committal  is  right  may  have  the  same  means  of  decid- 
ing as  the  tribunal  which  has  committed.  Now,  these  words 
taken  in  their  widest  sense  would  require  every  tribunal  to  set  out 
the  evidence  on  which  the  adjudication  is  founded;  taken  in  that 
wide  sense  they  are  not  true  as  a  legal  proposition.  The  proposi- 
tion in  that  unlimited  extent  is  mentioned  by  Lord  Ellenborough, 
in  Burdett  v.  Ahhott,  14  East,  69  (12  R  R  450),  as  untenable  if 
taken  by  itself,  and  to  that  extent  it  is  contravened  by  the  case  T 
have  referred  to,  which  shows  that  a  superior  Court  has  the  power 
of  general  commitment  without  stating  the  causa  To  my  mind 
the  wide  words  used  by  that  eminent  Judge  in  that  most  celebrated 
case  are  to  be  limited  with  reference  to  the  particular  facts  of 
the  case  with  which  he  is  dealing  at  the  time,  as  ought  the  words 
of  every  Judge  in  every  case  if  we  are  to  judge  them  fairly.  That 
was  the  case  of  a  most  unconstitutional  oppression  of  a  jury  who 
had  acquitted  Penn  the  Quaker,  and  the  Recorder  of  London  had 
fine'd  and  committed  the  jury  who  had  so  acquitted  him,  and  re- 
turned in  his  warrant  that  they  had  acquitted  the  defendant  con- 
trary to  the  manifest  evidence  and  plain  declaration  of  the  law. 
The  Lord  Chief  Justice,  commenting  on  the  words,  says :  "  What 
does  the  Eecorder  mean  by  manifest  evidence  ?    How  can  I  tell 
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that  the  evidence  which  was  manifest  to  the  mind  of  the  Becorder 
was  manifest  to  the  mind  of  the  jury  who  gave  the  verdict? 
He  ought  to  have  said  that  it  was  manifest  to  the  mind  of  the 
jury,  and  that  was  impossible."  He  goes  on  to  say  further: 
**  What  does  the  Eecorder  mean  by  saying,  '  contrary  to  the  plain 
direction  of  the  Court  in  matters  of  law  '  ?  The  Judge  cannot  lay 
down  the  law  till  the  fact  is  ascertained ;  and  if  he  choose  on  hear- 
ing the  evidence  to  assume  that  it  was  to  be  taken  to  be  true,  and 
had  laid  down  that  the  law  commands  the  jury  to  convict  without 
saying  if  they  found  those  facts  to  be  true,  he  would  have  mis- 
taken his  authority. "  On  that  he  gives  his  judgment  on  the  facts 
before  him.  And  it  should  also  be  remembered  that  at  that  time 
jurymen  were  liable  to  be  proceeded  against  for  giving  a  false  ver- 
dict, either  by  commitment  for  contempt  or  by  attaint  Whether 
the  Chief  Justice  had  that  in  his  mind  or  not,  the  words  that  the 

evidence  ought  to  be  set  out  where  the  Judge  thinks  that 
[*  331]   a  jury  should  be  committed  for  defying  'him,  were  of  the 

very  essence  of  that  case ;  for  though  they  found  a  verdict 
contrary  to  the  manifest  evidence  and  to  law,  though  it  were 
fatuous  if  it  was  not  a  false  verdict,  the  jury  had  committed  no 
offence.  To  my  mind  the  unlimited  extent  of  that  expression  re- 
marked upon  by  Lord  Ellenborough,  and  contrary  to  the  decisions 
of  that  time,  appears  to  me  to  afford  no  foundation  for  holding  this 
warrant  to  be  void  for  not  setting  out  the  evidence  on  which  the 
Judge  acted.  Vaughan,  Ch.  J. ,  adverted  in  his  judgment  to  several 
committals  where  the  prisoners  had  been  discharged  on  habeas 
corpus,  committals  for  contempt  under  the  seal  of  the  Lord  Chan- 
cellor, as  if  those  discharges  had  been  by  reason  of  the  generality 
of  the  warrant  of  the  Chancellor;  and  those  cases  have  been 
adverted  to  by  Mr.  Bovill  as  if  the  Lord  Chancellor  was  presid- 
ing over  a  Court  not  co-ordinate  with  the  superior  Courts.  He 
referred  us  to  Moore,  833,  and  there  I  find  Olanville's  Case  and 
Throchmorton's  Case,  and  other  cases,  showing  that  at  that  time 
the  conflict  of  jurisdiction  was  going  on.  The  plaintiffs  had 
obtained  judgment  at  law  by  fraud,  and  the  defendants  had  gone 
to  the  Chancellor  for  relief  from  those  judgments,  and  the  Chan- 
cellor had  committed  the  plaintiffs  at  law  for  proceeding  with 
the  fraudulent  judgments,  and  Sir  Edward  Coke,  the  Chief  Jus- 
tice of  the  Queen's  Bench,  discharged  on  habeas  corpus  the  plain- 
tiffs who  had  been  so  committed  by  the  Lord  Chancellor.     One 
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of  the  persons  who  had  been  so  committed  and  so  discharged  was 
again  committed  and  again  discharged  These  cases  occurred 
before  the  authority  and  the  rank  of  the  Chancellor's  Court  were 
established,  and  may  well  have  been  coupled  in  the  category  in 
which  they  were  by  Sir  Edward  Coke  as  authorities  for  what  he 
did,  and  not  with  any  reference  to  the  generality  of  the  warrants. 
They  are  not  adverted  to  by  Coke  as  authorising  a  discharge  if  the 
warrant  is  general,  but  only  as  showing  the  authority  there  was  to 
release ;  I  therefore  think  they  have  no  great  bearing  or  weight  in 
the  present  casa  They  are  classed  with  cases  of  discharges  from 
committals  for  contempt  by  the  Privy  Council,  the  Court  of  High 
Commission,  and  the  Star  Chamber,  and  other  Courts  which  the 
lawyers  of  Westminster  Hall  stood  up  against  and  resisted. 
Many  of  the  Courts  were  such  as  they  may  well  have  been  justi- 
fied in  refusing  to  allow  them  to  have  such  authority,  and  in 
thinking  that  there  had  been  an  excess  of  authority.  Those  are 
the  chief  cases  for  maintaining  the  proposition  that  the  warrant  is 
void.  A  great  deal  was  said  about  the  case  of  The  King  v. 
ClenurU,  2  B.  &  A.  218,  11  Price,  70.  It  does  not  bear  on  our 
judgment  here,  but  was  cited  more  by  way  of  remark  upon  what 
fell  from  the  Court  of  Exchequer.  I  am  bound  to  form  an  opinion 
from  adjudged  cases,  and  in  ordinary  cases  I  should  be  bound  by 
it;  but  on  a  writ  of  habeas  corpus  each  Court  is  entitled  to  an 
original  opinion,  and  that  decision  has  no  bearing  in  my  opinion 
on  this  case.  There  Abbott,  Ch.  J.,  sitting  under  a  commission 
of  oyer  and  terminer  at  the  Old  Bailey,  had  prohibited  the  publi- 
cation of  the  evidence  taken  upon  some  trials  for  high  treason  till 
the  trials  should  be  over.  It  appeared  that  Mr.  Clement  pub- 
lished the  evidence  contrary  to  that  prohibition,  and  it  appears  by 
the  warrant  of  committal  that  he  was  called  upon  to  attend  and 
answer  the  chaise  of  contempt  by  that  publication,  and  that  he 
did  not  attend ;  wherefore,  in  his  absence,  a  fine  of  £500  was  laid 
on  him.  The  warrant  stated  those  facts,  but  neither  the  form  of 
the  warrant  nor  the  points  of  law  discussed  in  the  case  have  any 
bearing  on  the  present  one,  though  it  appears  to  have  been  cited  as 
warranting  a  proposition  which  it  does  not  The  great  point  dis- 
cussed in  that  case,  both  in  the  Queen's  Bench  and  the  Exchequer, 
was  the  legal  authority  to  issue  the  prohibition  against  the  publi- 
cation of  the  proceedings  of  a  Court  of  justice  and  to  fine  for  a 
contempt  in  publishing  them  after  such  prohibition ;  and  the  case 
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has  no  bearing  on  this.  We  were  also  pressed  by  Mr.  Bovill  with 
some  general  considerations,  urging  that  the  liberty  of  the  subject 
had  been  invaded,  and  that  a  habeas  corpus  was  almost  a  matter  of 
right.  But  before  any  one  is  entitled  to  say  that  the  liberty  of 
the  subject  has  been  invaded  he  must  satisfy  me  that  the  imprison- 
ment is  contrary  to  law.  If  the  imprisonment  is  by  the  judgment 
of  a  lawful   tribunal,  the  presumption  to  my  mind  is,  that  all 

things  are  rightly  done.     Whether  the  imprisonment  is  a 
[*  332]  condign  punishment  for  infringing  *  the  rights  of  society  I 

do  not  consider ;  but  it  is  presumed  to  be  right,  and  that 
right  has  been  done.  With  respect  to  issuing  the  writ,  in  order 
that  the  i^risoner  may  on  the  return  to  the  writ  use  the  argument 
that  the  judgment  was  an  error,  I  think  that  the  writ  is  misap- 
plied to  such  occasions  unless  the  Court  is  reasonably  satisfied 
that  the  Judge  acted  without  jurisdiction.  It  is  most  perniciously 
applied,  if  sought  for  on  that  ground;  witness  the  almost  innu- 
merable applications  for  habeas  corjncs  applied  for  by  persons  com- 
mitted by  process  of  the  Courts  of  law  and  chancery,  bringing 
into  question  the  legality  of  their  commitments.  The  argument 
is  answered  by  saying  that  if  the  tribunal  has  acted  within  its 
jurisdiction  the  writ  ought  not  to  go.  Something,  too,  was  said 
about  the  danger  of  abuse  in  our  using  these  powers ;  but  there  is 
not  a  valuable  privilege  or  power  in  our  constitution  which  is  not 
capable  of  being  turned  to  abuse,  and  almost  so  in  proportion  as 
it  is  valuable,  none  such  that  it  never  has  been  abused.  Greatly 
also  were  we  pressed  to  grant  this  writ  lest  our  own  feelings  or 
desire  to  support  our  own  authority  should  personally  influence  us 
to  decide  in  favour  of  our  powers.  That  is  quite  a  mistake.  The 
Justices  of  Assize  are  commanded  by  their  commission  to  do  what 
to  justice  shall  appertain  according  to  the  laws  and  customs  of 
England.  They  are  sent  to  redress  wrong,  and  those  that  are 
interested  in  wrong  are  interested  in  obstructing  the  course  of 
justice,  and  are  very  ingenious  in  doing  so.  There  are  many  ways 
of  obstructing  the  Court.  Endeavours  are  not  wanting  either  to 
disturb  the  Judge  or  to  influence  the  jury,  or  to  keep  back  or  per- 
vert the  testimony  of  witnesses,  or  by  other  methods,  according  to 
the  emergency  of  the  occasion,  to  obstruct  the  course  of  justice. 
These  powers  are  given  to  the  Judges  to  keep  the  course  of  justice 
free :  powers  of  great  importance  to  society,  for  by  the  exercise  of 
them  law  and  order  prevail;  those  who  are  interested  in  wrong 
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are  shown  that  the  law  is  irresistible.  It  is  this  obstruction 
which  is  called  in  law  contempt,  and  it  has  nothing  to  do  with  the 
personal  feelings  of  the  Judge,  and  no  Judge  would  allow  his  per- 
sonal feelings  to  have  any  weight  in  the  matter.  According  to  my 
experience,  the  personal  feelings  of  the  Judges  have  never  had  the 
slightest  influence  in  the  exercise  of  these  powers  intrusted  to  them 
for  the  purpose  of  supporting  the  dignity  of  their  important  office ; 
and  so  far  as  my  observation  goes  they  have  been  uniformly  exer- 
cised for  the  good  of  the  people.  After  giving  my  best  attention  to 
all  the  arguments  of  the  learned  counsel,  I  cannot  find  the  least 
ground  for  doubt  I  therefore  give  my  opinion  that  the  writ 
should  be  refused. 

WiLLES,  J.  —  I  am  entirely  of  the  same  opinion.  Several  objec- 
tions have  been  taken  to  the  warrant  under  which  the  applicant  is 
in  custody ;  some  go  to  the  length  of  saying  that  under  no  circum- 
stances could  the  commitment  have  lawfully  been  made ;  some  are 
directed  only  to  the  form  of  the  warrant  I  shall  first  deal  with 
the  objection  that  the  commitment  for  six  months  is  bad,  because 
it  is  said  that  the  commission  of  the  Justices  of  Assize  is  only 
temporary,  and  that  their  authority  will  be  superseded  by  the  issu- 
ing of  a  fresh  commission;  and  so  the  commitment  for  a  time 
certain  is  an  excess  of  jurisdiction.  I  apprehend,  however,  that  a 
commitment  for  a  time  certain  is  a  correct,  if  not  the  only  correct 
course.  Such  a  commitment  is,  in  effect,  a  sentence  upon  a  sum- 
mary conviction  for  an  offence  against  the  law:  4  Black.  Com. 
280;  and  sentences  are  not  at  an  end,  nor  prisoners  let  out  of 
custody,  by  reason  of  the  commission  under  which  they  have  been 
convicted  expiring,  on  the  Justices  being  superseded.  Besides,  the 
Stat  1  Edw.  VL,  a  7,  s.  6,  makes  the  Court  a  continuous  one, 
though  the  Judges  are  changed  by  the  issuing  of  a  fresh  commis- 
sion. Moreover,  we  know  officially  that  no  fresh  commission  has 
issued,  because  we  are  apprised  of  that  fact  when  it  is  about  to 
take  place,  by  receiving  a  warrant  under  the  royal  sign  manual, 
commanding  us  to  go  the  circuits,  in  the  order  which  we  have 
arranged  amongst  ourselves.  As  to  the  objection  that  the  wit- 
ness's refusal  to  answer  was  no  offence,  because  it  was  for  the  wit- 
ness, not  the  Judge,  to  determine  whether  the  question  was  one 
which  he  was  bound  to  answer,  that  is  a  startling  propo- 
sition. Every  person  in  the  kingdom,  except  the  *  Sover-  [*  333] 
eign,  may  be  called  upon,  and  is  bound,  to  give  evidence, 
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to  the  best  of  his  knowledge,  upon  any  question  of  fact,  material 
and  relevant  to  an  issue  tried  in  any  of  the  Queen's  Courts,  unless 
he  can  show  some  exception  in  his  favour ;  such,  for  instance,  as 
that  suggested  to  exist  in  this  case,  namely,  that  to  answer  might 
put  him  in  peril  of  criminal  proceedings.  Some  Judges,  out  of 
tenderness  for  the  witness,  have  held  it  a  sufficient  excuse  if  he 
swears  that  in  his  opinion,  where  such  opinion  may  be  well 
founded,  his  answering  will  expose  him  to  such  proceedings; 
some  have  thought  that  too  lax  and  yielding  a  practice ;  but  there 
has  never  been  any  doubt  that  it  is  for  the  Court  to  decide  whether 
the  circumstances  judicially  before  it  are  such  as  to  excuse  the 
witness  from  answering.  The  law  is  correctly  stated  by  Mr.  Best, 
in  his  very  able  and  learned  work  on  Evidence,  where  the  authori- 
ties are  collected  (p.  171,  3rd  ed. ) :  "  Where  the  grounds  of 
privilege  are  before  the  Court,  it  is  for  the  Court,  and  not  for  the 
witness  or  party  interrogated,  to  decide  as  to  their  sufficiency." 
This  warrant  states  that  the  question  was  one  which  the  witness 
was  bound  by  law  to  answer,  and  it  is,  therefore,  in  that  respect 
sufficient  I  need  only  cite  4  Black.  Com.  281,  283,  to  show  that 
a  witness  refusing  to  be  examined  commits  an  offence,  for  which, 
as  being  a  contempt  in  the  face  of  the  Court,  he  may  be  "  instantly 
apprehended  and  imprisoned,  at  the  discretion  of  the  Judges, 
without  any  further  proof  or  examination.  '  As  to  the  objection 
to  the  heading  of  the  warrant,  that  it  describes  no  known  Court,  it 
is  enough  to  say  that  it  describes  the  Court  before  Justices  of 
Assize,  in  the  same  manner  as  that  Court  has  always  been  described 
in  writs  of  Nisi  Prius  and  records.  See  3  Black.  Com.,  App.  x. 
This  is  not  only  a  correct  description,  but  the  correct  style  of 
the  Court.  The  objection,  that  it  does  not  appear  that  there  was 
any  jury  sworn  before  which  the  witness  was  bound  to  give  evi- 
dence, fails,  because  the  warrant  states  that  what  took  place  was  at 
the  trial  of  an  information  for  bribery,  which  trial  can  only  take 
place  before  a  jury;  and  it  further  states  that  the  witness  was 
sworn  and  examined,  which  again  can  only  be  upon  a  trial  before 
a  jury.  It  is  not  suggested  that,  in  fact,  there  was  not  a  jury ; 
and  the  warrant  taken  as  true  shows  that  there  must  have  been 
one.  The  remaining  objection  is,  no  doubt,  one  of  considerable 
gravity,  not  by  reason  of  any  doubt  as  to  how,  in  point  of  law,  it 
ought  to  be  disposed  of,  but  because  of  its  having  been  so  strenu- 
ously urged  by  a  learned  counsel  of  Mr.   Bovill's  position   and 
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standing.  It  is,  that  all  the  proceedings,  and  the  evidence  given 
in  the  case,  with  the  question  which  the  witness  declined  to 
answer,  ought  to  have  been  set  forth  in  the  warrant,  so  as  to 
enable  this  Court,  or  any  single  Judge  before  whom  the  question 
may  be  moved,  to  decide,  by  way  of  appeal  from,  and  correction  of, 
the  Justice  of  Assize  in  whose  presence  and  hearing  the  trial  took 
place,  whether,  in  fact,  the  refusal  to  answer  the  particular  ques- 
tion, under  the  circumstances^  did  amount  to  an  offence  in  respect 
of  which  the  witness  was  liable,  in  point  of  law,  to  be  punished 
by  fine  and  imprisonment.  This  objection  is  founded  upon  the 
assertion  that  the  Court  held  before  the  Justices  of  Assize  is  an 
inferior  Court,  not  relatively,  but  absolutely,  in  the  sense  of  being 
a  Court  of  an  inferior  order  —  such  as  a  Court  of  pie  povdre,  or  the 
sheriff's  toum,  to  which  credit  is  not  to  be  given  for  confining 
itself  to  the  appointed  limits  of  its  jurisdiction,  and  the  proceed- 
ings of  which  must,  therefore,  be  holpen  by  averments  to  show  that 
they  were  beyond  all  question  authorised  and  regular.  That 
proposition,  however,  opposed  as  it  is  to  popular  opinion,  and  the 
understanding  of  the  profession  for  centuries,  when  it  comes  to  be 
examined,  will  prove  to  be,  in  point  of  law,  unsustainable.  It  is 
unnecessary  to  point  out  the  reasons  —  for  they  are  part  of  the 
history  of  the  country  —  why  the  Justices  in  Eyre  were  necessarily 
a  superior  Court  See  1  Mad.  Hist  Exch.  153  et  seq.  It  is  un- 
questionable that  the  Justices  Itinerant,  who  were  sent  to  admin- 
ister the  King's  justice  in  the  country,  were  of  the  same  order  as 
the  Justices  resident  near  the  person  of  the  King.  When  their 
commission  was  "  for  the  hearing  of  all  causes  in  general,  *  they 
had  the  same  powers  as  the  Justices  resident,  extending  to  all 
causes,  civil  and  criminal.  Where  it  was  "  limited  to  cer- 
tain special  matters,  *  as  it  sometimes  was  *  (Dudg.  [*  334] 
Orig.  52  a),  the  Justices  were  still  the  King's  Justices 
Itinerant,  and  not  an  inferior  order.  The  object  of  the  institu- 
tion of  Justices  Itinerant,  viz. ,  to  prevent  the  delay  and  expense 
of  trying  country  causes  before  the  resident  Justices,  besides  the 
politic  reason  of  substituting  a  general  and  consistent  administra- 
tion of  justice  by  the  Courts  of  the  King  for  that  of  local  jurisdic- 
tions, subject  to  prejudice  and  fear,  was  at  first  but  partially 
effected,  by  reason  of  the  long  interval  —  seven  years  —  which 
elapsed  between  their  circuits,  so  that  many  civil  injuries  requir- 
ing speedy  redress  were  still  left  practically  without  remedy.     To 
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provide  against  this  inconvenience,  Magna  Charta,  c.  12,  enacted, 
that  "  Justices  should  be  sent  by  the  King,  or,  in  his  absence,  the 
Chief  Justicier,  once  a  year  at  least,  to  take  the  assizes  of  novel 
disseisin  and  mort  d' ancestor  in  the  several  counties  in  which  they 
arose.  *  This  was  the  origin  of  the  commission  of  assize  in  its 
present  form ;  and  inasmuch  as  commissions  of  gaol  delivery  and 
oyer  and  terminer  were  speedily  added  (see  the  form,  Dugd.  Orig. 
53  a),  the  Justices  of  Assize  were  almost  from  the  beginning 
Justices  Itinerant  for  civil  and  criminal  causes,  whose  commission 
was  "  limited  to  certain  special  matters. "  They  were,  in  common 
with  the  other  Justices  of  the  superior  Courts,  **  without  writ, 
conservators  of  the  peace  in  all  shires  of  England,  and  so  continue 
to  this  day.  "  Use  of  the  Law,  10.  They  had  the  same  criminal 
jurisdiction  as  Justices  in  Eyre;  and  with  respect  to  the  assizes  of 
novel  disseisin  and  mort  d'ancestor,  they  had  a  share  of  the  juris- 
diction previously  exercised  only  by  the  branches  of  the  supreme 
Court,  answering  to  the  Queen's  and  Common  Bench.  Fitz.  N. 
B. ,  'Novel  Disseisin.'  Accordingly,  they  are  treated  of  by 
Bracton  (lib.  3,  c.  2)  as  being  of  the  same  order  as  the  other  Jus- 
tices Itinerant,  without  any  suggestion  of  inferiority.  Under 
Magna  Charta,  and  up  to  the  reign  of  Edward  the  First,  we  learn, 
from  2  Inst  422,  that  the  "  Justices  of  Assize  were  not,  sometime, 
but  apprentices  of  the  law,  and  a  knight  associate  to  them,  which 
oftentimes  were  favourable ; "  and  the  powers  of  such  Judges 
ceased  with  the  particular  circuit  for  which  they  were  appointed. 
These  were  two  of  the  mischiefs  which  led  to  the  passing  of  the 
Statute  of  Westminster  2  (13  Edw.  1),  by  which  two  Justices 
sworn  —  i.  e.  two  of  the  Justices  in  the  ordinary  service  of  the 
King,  of  whom  Lord  Coke,  in  the  same  page,  observes,  **  What  an 
honourable  opinion  the  law  hath  of  the  King's  Justices  sworn, 
that  they  are  omni  exceptione  majores  '  —  were  to  be  assigned, 
before  whom,  and  one  or  two  of  the  discreetest  knights  of  the 
shire,  whom  they  were  to  associate  to  them,  the  assizes  were  to  be 
taken.  After  this  Statute  of  Westminster  the  Justices  of  Assize 
had  the  same  power  as  the  resident  Justices  over  matters  within 
their  peculiar  jurisdiction,  and  they  might  either  give  judgment 
thereon  themselves  on  their  circuits,  or,  in  cases  of  diflBculty, 
might  adjourn  either  to  the  Court  of  Common  Pleas,  before  the 
Justices  there,  or  within  the  equity  of  the  statute  authorising  such 
adjournment,  they  had  the  alternative  of  adjourning  before  them- 
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selves  at  Westminster.  Such  adjournments  were  made  to  the 
Exchequer  Chamber,  and  the  proceedings  of  the  Justices  in  such 
cases  are  reported  in  the  Year  Books  and  elsewhere,  in  the  same 
manner  as  proceedings  before  the  other  superior  Courts.  By  the 
same  statute  trials  at  Nisi  Prius  at  the  assizes  were  instituted ; 
and  the  Justices  of  Assize,  by  virtue  of  their  commission  as  such, 
have  ever  since  had  jurisdiction  to  try,  and,  where  a  trial  at  bar 
has  not  been  ordered,  have  tried,  causes  arising  in  the  country,  of 
whatever  nature  or  magnitude  they  may  have  been.  In  cases 
which  they  thus  try,  they  act,  in  all  points  touching  the  trial  and 
its  incidents,  as  and  for  the  Court  from  which  the  record  comes. 
They  may  receive  pleas  puis  darrein  continuance,  which  they 
return  to  the  Court  from  which  the  record  comes.  The  postea,  or 
record  of  the  proceedings  before  them,  stands  in  the  place  of  the 
record  of  the  proceedings  at  bar  before  the  superior  Court  in  which 
the  action  is  instituted.  Such  postea  is  accepted  as  conclusive, 
and  entered  upon  the  record  of  the  Court  in  banc,  and,  in  the 
great  majority  of  instances,  the  judgment  of  that  Court  is  pro- 
nounced as  a  matter  of  course,  according  to  the  result  of  the  trial 
before  the  Judge  of  Assize. 

It  has  been  said  that  it  is  a  proof  of  the  *  Court  being  [*  335] 
inferior,  that  its  proceedings  may  be  reviewed  by  way  of 
motion  for  a  new  trial;  and  on  this  account,  at  Nisi  Prius,  we 
familiarly  speak  of  the  Court  above,  and  of  setting  the  matter 
right  in  a  higher  Court ;  but  in  no  other  sense  than  relatively,  as 
in  this  Court  we  speak  of  the  House  of  Lords  as  a  superior  Court, 
and  as  in  the  House  of  Lords  even  -the  Chief  Justice  of  the  Queen's 
Bench,  when  a  peer  may  speak  of  his  own  Court  as  an  inferior 
one.  See  Lord  Tenterden's  judgment  in  Hellish  v.  Richardson, 
1  CL  &  F.  224.  It  must  be  remembered,  moreover,  that  the 
present  practice  of  new  trials,  for  reasons  not  upon  the  record,  is 
of  modem  introduction  —  so  late  as  the  seventeenth  century.  The 
regular  mode  of  correcting  errors  of  the  Judge  at  Nisi  Prius  is  by 
bill  of  exceptions  founded  on  the  31st  chapter  of  the  Statute  of 
Westminster  2,  the  construction  put  upon  which  furnishes  strong 
proof  that  the  Justices  of  Assize  were  from  the  beginning  con- 
sidered as  a  superior  Court  Although  that  chapter  only  men- 
tions the  Common  Pleas,  it  has  been  extended,  by  construction, 
to  all  Courts,  superior  and  inferior,  and  therefore  includes  the 
Justices  of  Assize;  and  it  is  familiar  learning,  that  upon  a  bill 
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of  exceptions  tendered  at  the  assizes,  or  at  Nisi  Prius  in  town, 
judgment  is  entered  as  a  matter  of  course  in  the  Court  from  which 
the  record   comes,   according,  to  the  opinion  expressed  at  Nisi 
Prius ;  and  the  exceptions  can  only  be  discussed  in  the  Court  of 
error  from  that  Court,  in  like  manner  as  if  they  were  exceptions 
to  the  opinion  of  the  Court  in  buTic  upon  a  trial  at  bar.     Nothing 
can  more  clearly  show  that  the  proceedings  at  the  assizes  were 
intended  to  be  of  the  same  force  and  weight  as  if  they  had  taken 
place  in  the  original  superior  Court  itself.     By  the  14  Edw.  III. , 
c.  16,  trial  by  Nisi  Prius,   the  importance  and  utility  of  which 
appear  to  have  been  then  already  fully  appreciated,  was  confirmed 
and  improved,  and  it  was  enacted  "  that  Nisi   Prius  from  the 
Queen's  Bench  might  be   tried  before  Justices  of  the  Common 
Pleas,  and  vice  versCt,  or  before  the  Chief  Baron  of  the  Exchequer, 
if  he  were  a  man  of  the  law, "  or  before  Justices  of  Assize,  one  of 
whom  should  be  appointed  from  the  Justices  of  either  Bench,  or 
the  King's  Serjeants  sworn.     At  this  period  the  office  of  serjeant 
was  one  of  great  dignity  (see  Dugd.   Grig.  110  et  seq,),  and  the 
Court  of  Exchequer  had  not  yet  taken  the  high  position  wbicb  it 
has  since  acquired  as  a  Court  between  subject  and  subject.     ^^ 
20  Edw.  III. ,  c.  2.    The  Barons  of  the  Exchequer,  therefore,  ^^^  *  ^ 
first  qualified  to  be  Justices  of  Assize  only  when  of  the  ^^^''^ 
the  coif.     Indeed,  at  first,  trials  at  Nisi  Prius  appear  to  1^^^^  p  ^j^. 
contemplated  only  in  proceedings  in  the  Queen's  Bench  ^    v  awex 
mon  Pleas,  and  the  trial  at  Nisi  Prius  from  the  Court  of  ^^^^       &e^ 
has  a  separate  history,  into  which  it  is  unnecessary  to  etl-'^Oweet^'^ 
2  &  3  Vict,  c.  22.     It  was  only  in  the  present  reigu  th  P      e  ^^' 
counsel,  and  counsel  having  patents  of  precedence   K        -#^     ^  ^^' 
ified  to  be  in  the  commission  of  assize.      13  ^  1^  -^r^^  J^^  '  ^et^^*> 
Before  the  end  of  the  reign  of  Edward  III. ,  a  se  '        f  Z^*'  c^^  ^^^ 

commencing  with  Magna  Charta,   inclti^;*.      4.v     rw  ^tia^^^ -^    c-^^* 
Justices,  20  Edw.  III.,  cc.  1-6,  and  ending  t»^ v  ^^^^^     ^   {  c^^" 

had  conferred  upon  the  Justices  of  Assi^^  ^?  ^^^-  1<^^   ^^^^ 

trol  over  the  authorities  of  the  counties  .^y  ^"^^^^^^^  P^Wer^  ^;0*^^' 

(see  Crompton  on  Courts,  206  et  seq,  )^      *^^0\xgh  which  theV^^^^^f^' 
tion  overall  criminal  cases  (the  hig}^      ^^'pilete  original  ^'^^JL^/^^ 
tance),  exclusive  jurisdiction  over  c^xi^^^.  ^^  coixstitutional      ^^^  ^'"^^ 
jurisdiction  with  the  Courts  at  West^^^^^  t^^\  actions,  con.^^  ^    ^ 
others,  and  the  power  of  trying,  at  t^i^^^t  t^  c^Vve  ^udgn^^^^' 
causes  of  the  Courts  at  Westminster,    .^.  ^c^^^^^^ottaiiit  st^^  ^ 
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tried  in  the  country,  which,  under  the  old  law  of  venue,  involved 
almost  every  disputed  matter  of  fact  taking  place  elsewhere  than 
in  London  and  Middlesex.     The  statutes  which  conferred  these 
large  powers  and  extensive  jurisdiction,  before  the  end   of   the 
reign  of  Edward  III ,  are  Magna  Charta  and  12  Westminster  2, 
c.  30;  statutes  of  the  Justices  of  Assize,  21  Edw.  I.  ;  27  Edw.  I., 
cc.  3,  4 ;  12  Edw.  11. ,  cc.  3,  4 ;  2  Edw.  ITL ,  cc  2,  16 ;  4  Edw.  III. , 
cc.  2,  11,  12;  5  Edw.  IIL,  c.   14;  9  Edw.   III.,  st   1,  cc.  4,  5; 
14  Edw.   III.,  St.   1,  c.    16;  20  Edw.  IIL,  cc.   1-6;  and  the  42 
Edw.  III. ,  c.  11.      In  reflecting  upon  the  legislation  of  this 
period,  it  will  be  perceived  that  the  *  Justices  of  Assize   [♦  336] 
were  throughout  employed  in  transacting  business  which 
properly  belonged  to  the   superior   Courts   at  Westminster;  that 
they  were  mentioned  with  the  Judges  of  such  Courts  upon  equal 
terms ;  and  that  from  time  to  time  their  jurisdiction  and  authority 
became  so  enlarged,  that  at  length  the  appointment  of  any  other 
Justices  in  Eyre  became  unnecessary.     The  statutes  14  Edw.  IV. , 
a  11,  and  20  Edw.  III. ,  cc.  1-6,  the  ordinance  for  the  Justices,  may 
serve  as  instances  of  the  gradual  increase,  of  the  authority  of  the 
Justices  of  Assize ;  and  the  former  contains  a  significant  indication 
that  at  that  period  the  appointment  of  Justices  in  Eyre,  other  than 
the  Justices  of  Assize,  was  falling  into  disuse.     It  seems  certain 
that  in  the  reign  of  Edward  III. ,  or,  at  latest,  in  that  of  Eichard  II. , 
it  altogether  ceased.     Whether  this  took  place  because  the  com- 
mission of  assize,  and  those  which  accompanied  it,  conferred  all 
the  powers  which  in  practice  continued  to  be  exercised  by  Justices 
in  Eyre,  and  that  so  the  oflBce  of  Justice  of  Assize  and  of  those  in 
Eyre  became,  for  all  practical  purposes,  identical,  or  whether  the 
former  is  to  be  looked  upon  as  a  new  institution,  which  fulfilled 
all  the  purposes  of  the  latter  in  a  more  effectual  way,  and  so 
superseded  its  use,  it  seems   needless  to  inquire.     Whether  by 
direct  descent  or  not,  certainly  de  facto,  the  Justices  of  Assize 
have  succeeded,  with  increased  authority  in  many  respects,  and 
improved  procedure,  to  the  place  of  Justices  in  Eyre.     The  office 
of  Justice  of  Assize  is  described  in  Co.  Litt.  263  as  one  of  *  great 
authority  both  in  criminal  causes  and  common  pleas."     In  Co. 
Litt  293,  in  speaking  of  the  Justices  Itinerant,  Lord  Coke  says 
that  *  they  were  much  like,   in  this  respect,  to  the  Justices  of 
Assize  at  this  day,  although  for  authority  "  (referring  to  their 
revenue    jurisdiction,    which   was    transferred    to   the   Court   of 
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Exchequer),  "  and  manner  of  proceeding  "  (viz.  as  of  the  Court  out 
of  which  the  record  came,  instead  of  by  writ  of  Nisi  Prius),  "  far 
different ;  and  as  the  power  of  the  Justices  of  Assizes,  by  many 
Acts  of  Parliament  and  other   commissions,  increased,  so  these 
Justices  Itinerant,  by  little  and  little,  vanished  away."     So,  in 
like  manner.  Lord  Bacon  (Use  of  the  Law,  13) :  "  The  Judges  of 
Assize,  as  they  be  now  become  into  the  place  of  the  ancient  Jus- 
tices in  Eire,  called  '  Justiciarii  Itinerantes, '  which  in  the  prime 
kings  after  the  Conquest,  until  Henry  the  Third's  time  especially, 
and  after,  in  less  measure,  even  to  Eichard  the  Second's  time,  did 
execute  the  justice  of  the  realm. "     To  the  same  effect  is  Dugdale 
(Orig.  53  a,  referring  to  Selden's  note  to  Hengham  Magna,  243) : 
"  But  these  Justices"  (in  Eyre)  "  continued  not  their  iters  any  longer 
than  King  Edward  the  Third's  time,  for  then  those  which  we  call 
Justices  of  Assize  sensed  in  their  stead."     Sir  Henry  Spelman,  in 
his  Glossary,  is  very  precise  upon  this  point     Under  tit  '  Iter  '  he 
writes  thus:  "  Majoribus  nostris  idem  fuit  quod  hodie  circuitus 
justiciarorum,  designates  sibi  comitatus  ad  justitiam  exequendam 
itinerantium.  .  .  .  Erant  autem  duo  justiciarorum  itinerantium 
genera.      Alii   comitatus  itinerabant,    alii    forestas.      Comitatus 
itiuerantes  novft  aucti  auctoritate  sub  Edvardo  Tertio  hoc  exuerunt 
nomen   et  justitiarii   assisarum    sunt  exinde   nuncupati. "     And 
under  tit    "  Assisa  pro   Curifi, "   the   same  learned  writer  says : 
"  Hinc  forum,    quo  assisarum   praedictarum  recognitiones  captee 
erant  assisam  dicebant  (ut  patet  ex  brevi  novae  disseisinae,  Eegis- 
tro,  fol.  196  b),  cui  nee  olim  aliud  quid  negotii  ingerebant;  nee 
(pro  more)  certum  omne  tempus  statuebant,  sed  pro  occasione. 
Dicti  autem  sunt  ejus  judices,   justitiarii  assisarum,  quorum  in 
dies  ita  crevit  potestas  ut  in  ipsis  tandem  coaluit  justitiarorum 
itinerantium  munus,  et  deliberandae  item  gaolae :  auct^  que  adhuc 
ipsorum  auctoritate  statute  anni  vigentesimi  Edvardi  Tertii,  capite 
sexto,  assisarum  curia  maximfe  jam  inde  emicuit,  cum  tamen  in 
e^dem  hodie  assisarum  brevia  rarissime  prosequuntur.     Celebratur 
autem  haec  curia  per  oranem  Angliae  comitatum,  bis  in  anno,  hoc 
est,    in   vacatione   quadragesimal i   et   in   aestivali:    itinerantibus 
ergo  per  provincias  justitiariis  (quos  vocant)  assisarum  et  conflu- 
ente  undique  insigni  nobilium  et  plebis  frequentiS. "     Blackstone, 
too  (3  Com.  57),  writes:  "These  Judges  of  Assize  came  into  use 
in  the  room  of  the  ancient  Justices  in  Eyre ; "  and  after  describing 
the  superior  Courts  at  Westminster,  he  goes  on  to  speak  of  the 
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Courts  of  Assize  aad  Nisi  Prijis  as  amongst  the  Courts  of 
general  jurisdiction  ♦  and  use,  which  are  derived  out  of,  [*  337] 
and  act  as,  collateral  auxiliaries  to  the  foregoing.  Mr. 
Hallam,  also  (2  Middle  Ages,  334),  treats  of  Justices  of  Assize 
as  the  ancient  Justices  in  Eyre  under  a  more  modern  name,  and 
dwells  upon  the  importance  of  the  institution.  The  result  is, 
that  historically  the  Courts  of  Assize,  as  being  Courts  of  general 
jurisdiction  in  all  criminal  cases,  and  having  power  to  try  all 
issues  of  fact,  of  whatsoever  importance,  arising  in  the  several 
counties  on  their  circuits,  do  stand  in  the  place  of  the  ancient 
iters  of  the  Justices  Itinerant,  and  are  a  superior  Court,  so  to 
speak,  by  succession ;  whilst  practically,  regard  being  had  to  the 
power  which  they  exercise,  they  are,  as  to  criminal  matters,  Courts 
of  the  most  extensive  jurisdiction;  and  as  to  civil  causes,  period- 
ical sittings  of  the  Judges  of  the  Superior  Courts,  or,  in  their 
necessary  absence,  of  others  thought  worthy  to  be  associated  with 
them,  for  trying  in  the  country  those  issues  of  fact  which  can  be 
more  conveniently  disposed  of  there  than  in  London  or  Middlesex. 
For  this  purpose  they  are  as  much  branches  of  the  superior  Courts, 
having  all  the  power  which  could  be  exercised  by  those  Courts 
themselves  at  the  trial,  as  are  the  Chief  or  other  Justices  of  those 
Courts  sitting  at  Nisi  Prius  in  London  or  Middlesex ;  and  the  case 
of  a  Judge  at  Nisi  Prius  in  town  furnishes  an  apt  illustration  of 
the  power  of  a  Justice  of  Assize.  Long  after  issues  arising  in  the 
country  were  sent  by  Nisi  Prius  to  be  tried  at  the  assizes,  and  the 
parties,  witnesses,  and  jurors  were  thereby  spared  the  labour,  and 
delay,  and  expenses  of  appearing  at  the  bar  of  the  Court  in  town, 
Middlesex  causes  continued  to  be  tried  at  bar  before  the  full  Court, 
and  great  delay  and  obstruction  were  thereby  occasioned.  In 
Older  to  remedy  this  inconvenience  the  statute  of  the  18  Eliz., 
c.  12,  enabled  the  Chief  Justice,  or  two  puisne  Judges,  to  sit  as 
Justices  of  Nisi  Prius  to  try  issues  in  Middlesex ;  and  this  was 
the  first  of  the  series  of  statutes  by  force  of-  which  any  Judge  of 
the  superior  Courts  at  Westminster  may  now  sit  in  town  as  a 
Justice  of  Nisi  Prius  to  try  issues  in  either  of  those  Courts. 
Now,  can  it  be  suggested  that  the  Chief  Justice,  sitting  at  Nisi 
Prius,  is  a  Judge  of  an  inferior  Court,  merely  because  one  puisne 
Judge  or  more,  constituting  the  Court  in  lane,  might  grant  and 
make  absolute  a  rule  for  a  new  trial  before  the  Chief  Justice  ? 
This  reduces  the  argument  for  the  applicant  to  an  absurdity. 
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There  never  has  been  any  doubt  —  there  can  be  none  —  that  the 
Chief  Justice,  or  any  other  Judge,  sitting  at  Nisi  Prius,  possesses, 
for  the  purpose  of  the  trial,  all  the  powers  of  the  Court  in  bane 
necessary  for  the  effectual  trial  of  causes,  including,  of  course,'  the 
power  to  compel  witnesses  to  give  evidence,  and  to  deal  with  them 
according  to  law  for  improperly  refusing  to  do  so.  The  Court 
held  for  that  purpose  is  the  superior  Court  itself,  sitting  (usually 
but  not  necessarily)  by  one  of  its  own  members,  with  a  jurisdic- 
tion limited  for  the  time  "  to  certain  special  matters, "  but  with 
all  the  powers  of  a  superior  Court  as  to  such  matters.  This  is 
the  true  explanation  of  a  technical  saying,  as  old  as  the  writ  of 
Nisi  Prius  itself  (see  40  Edw.  III.,  Mich.,  38  a,  **  that  the  day  at 
Nisi  Prius  and  the  day  in  banc  are,  in  consideration  of  law,  the 
same  *),  meaning  that  the  Judge  at  Nisi  Prius  is  to  try  the  cause, 
instead  of  the  Court  in  banc,  and  that  what  takes  place  before 
him,  with  reference  to  the  trial,  is  of  the  same  effect  as  if  it  had 
taken  place  in  the  Court  in  banc.  So  far  for  the  inference  to  be 
drawn  from  the  origin,  the  jurisdiction,  and  the  procedure  of  the 
Courts  of  Assize  and  Nisi  Prius,  which  clearly  show  that  they  are 
superior  Courts  of  record;  and,  if  necessary,  this  result  can  be 
fortified  by  reference  to  the  estimation  in  which  they  have  been 
held.  I  do  not  refer  to,  and  for  obvious  reasons  I  shall  not  dwell 
upon,  the  reception  which  the  Judges  of  Assize  have  always  met 
with  from  people  of  every  condition  in  the  counties  through  which 
they  proceed,  —  a  tribute  of  respect  for  the  administration  of  the 
law,  which  I  hope  will  never  be  forfeited  or  withdrawn.  It  is 
certain  that  the  Judges  on  their  circuits  have  for  centuries  been 
received  with  the  highest  consideration  amongst  persons  who  are 
properly  jealous  of  their  own  position,  and  little  likely  to  tolerate 
undue  assumption  in  others.  The  traditionary  rank  of  the  Jus- 
tices of  Assize,  as  representing  the  Crown,  no  doubt  dates  from 

the  time  when  the  Judges  of  circuits  were  membera  of 
[*  338]  the  Aula  Regis,  —  that  great  Court,  the  Chief  Justicier  *.of 

which  was  Prorex  Anglise  in  the  absence  of  the  King. 
Spelman's  Justitia,  331 ;  see  4  Inst  74.  The  circuit  of  the  Judges 
was  substituted  for  the  sovereign  eyre  of  the  King  in  proprid 
persona,  Gilb.  Hist  20.  So,  in  the  iters,  the  writ  to  the  sheriff 
ran  thus :  **  Summone  omnes  archiepiscopos,  episcopos,  abbates, 
comites,  et  barones,  milites  et  libere  tenentes  et  oinnes  alios  de 
Ballivft  tuo  qui  coram  justitiariis  itinerantibus  venire  solent  et 
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debent,  quod  sint  apud,  &c.,  coram  justitiariis  nostris  ^  die,  &c., 
audituri  et  facturi  prseceptum  nostjrum. "  Dugd.  Orig.  32  b. 
Add  to  this  that  the  law  gives  to  the  Justices  of  Assize  during 
their  circuits  the  aid  and  control  of  the  sheriff  of  each  county, 
as  to  whom  it  is  laid  down,  that ''  as  the  keeper  of  the  King's 
peace,  both  by  the  common  law  and  special  commission,  he  is  the 
first  man  in  the  county,  and  superior  in  rank  to  any  nobleman 
therein  during  his  ofl&ce. "  1  Black.  Com.  343.  The  practice  in 
this  respect  is  in  accordance  with  the  law :  "  The  high  sheriffs 
themselves,  of  every  shire,  are,  in  person,  to  attend  upon  the 
Justices  or  Judges  of  the  Assize  and  gaol  delivery  in  and  through 
their  circuits,  and  shall  give  their  attendance  for  the  due  execut- 
ing of  the  commandments  and  precepts  of  the  said  Judges  in 
matters  concerning  the  execution  of  their  offices  and  ministration 
of  justice. "  Dalton,  Sheriffs,  369.  Lord  Bacon,  in  his  advice 
to  Sir  George  Villiers  upon  the  duties  of  Prime  Minister,  points 
out  the  reason  for  this  and  like  observances  as  follows  (II.  10)  : 
"  The  attendance  of  the  sheriffs  of  the  counties,  accompanied  with 
the  principal  gentlemen,  in  a  comely,  not  a  costly  equipage,  upon 
the  Judges  of  Assize,  at  their  coming  to  the  place  of  their  sitting, 
and  at  their  going  out,  is  not  only  a  civility,  but  of  use  also;  it 
raiseth  a  reverence  to  the  persons  and  places  of  the  Judges,  who, 
coming  from  the  King  himself  on  so  great  an  errand,  should  not 
be  neglected."  I  do  not,  however,  dwell  upon  these  personal 
respects,  but  I  refer  to  the  aeries  of  statutes  in  which,  from  Magna 
Charta  downwards,  Justices  of  Assize  have  been  mentioned,  and 
their  jurisdiction  dealt  with,  as  one  of  the  great  legal  institutions 
of  the  country.  It  would  be  needless  to  refer  to  all  the  statutes 
in  which  they  are  mentioned,  and  in  none  of  which  are  they  dealt 
with  as  Courts  of  inferior  jurisdiction.  I  will  instance  some,  to 
show  how  special  a  subject  of  consideration  they  have  been  with 
the  Legislature.  In  the  Statute  of  Treason,  25  Edw.  III.,  c.  2, 
they  are  enumerated  with  the  other  great  Courts  of  the  kingdom, 
the  Judges  of  which,  when  acting  as  such,  it  is  high  treason  to 
kill:  **  If  a  man  slay  the  Chancellor,  treasurer,  or  the  King's 
Justices  of  the  one  bench  or  the  other.  Justices  in  Eyre,  Justices 
of  Assize,  and  all  other  Justices  assigned  to  hear  and  determine 
(oyer  and  terminer),  being  in  their  places,  doing  their  offices. " 
Upon  which  Blackstone,  4  Com.  84,  remarks:  "These  high 
magistrates,  as  they  represent  the  King's  Majesty  during  the  exe- 
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cution  of  their  offices,  are  therefore,  for  the  time,  equally  regarded 
by  the  laws.  But  this  statute  extends  only  to  the  actual  killing 
of  them,  not  to  wounding,  or  a  bare  attempt  to  kill  them. "  The 
pnuishment  for  the  latter  offence,  or  for  even  striking  in  Court, 
also  shows  that  the  Justices  of  Assize  are  a  superior  Court ;  for 
at  p.  125,  after  discussing  the  offence  of  striking  in  the  King's 
palace,  Blackstone  proceeds :  "  But  striking  in  the  King's  supe- 
rior Courts  of  justice  in  Westminster  Hall,  or  at  the  assizes,  is 
made  still  more  penal  than  even  in  the  King's  palace.  ...  A 
stroke  or  a  blow  in  such  Court  of  justice,  whether  blood  be  drawn 
or  not,  or  even  assaulting  a  Judge  sitting  in  the  Court  by  drawing 
a  weapon,  without  any  blow  struck,  is  punishable  with  the  loss 
of  the  right  hand,  imprisonment  for  life,  and  forfeiture  of  goods 
and  chattels,  and  of  the  profits  of  the  offender's  lands  during  life. ' 
Practically,  in  such  a  case  the  Judge  would  now  treat  such  mis- 
conduct as  a  contempt  of  Court,  and  punish  it  upon  the  spot,  as 
the  offence  in  this  case  was  punished,  by  fine  and  imprisonment ; 
but  the  existence  of  such  a  penalty  is  a  proof  that  the  Court  is  a 
superior  Court  See  also  3  Inst  140.  I  may  here  observe  that 
the  Justices  of  Oyer  and  Terminer,  mentioned  in  the  Statute  of 
Treason  after  Justices  of  Assize,  do  not  include  even  such  func- 
tionaries as  Justices  at  Quarter  Sessions,  although  the  words  "  to 
hear  and   determine  *   be   in   their  commission,   but   only   such 

Justices  of  Oyer  and  Terminer  as  "  have  their  commis- 
[*339]  sion  ad  audiendum  et   terminaiidum   as  *  the   principal 

designation  of  their  office."  1  Hale's  P.  C.  231.  The 
Justices  intended  by  this  designation  generally  are  **  Justices  of 
Assize  or  other  Justices  who  have  a  special  commission  of  Oyer 
and  Terminer  per  excellentiam. "  Vin.  Abr. ,  tit  Justices  of  Oyer 
and  Terminer,  2.  Of  such  Courts  of  Oyer  and  Terminer  the 
Judges  only  ought  to  be  of  the  quorum :  2  Edw.  III. ,  c.  2  ;  4  Black. 
Com.  267 ;  and  of  these  the  Queen's  Bench  is  the  chief,  as  it  was 
also  the  highest  eyre:  see  Vin.  Abr.,  uU  supra;  4  Inst  103. 
All  the  Queen's  subjects,  great  and  small,  are  bound  to  attend 
and  assist  the  Judges  acting  under  that  commission.  The  next 
statute  is  that  of  the  20  Rich.  II. ,  c.  3,  which,  whether  it  was 
intended  for  the  independence  or  the  dignity  of  the  Justices  of 
Assize,  equally  shows  the  importance  which  continued  to  be 
attributed  to  them  by  the  Legislature :  "  The  King  doth  will  and 
forbid  that  no  lord,  nor  other  of  the  country,  little  or  great,  shall 
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sit  upon  the  bench  with  the  Justices  to  take  assizes  in  their  ses- 
sion, in  the  counties  of  England,  upon  great  forfeiture  to  the 
King,  and  hath  charged  his  said  Justices  that  they  shall  not  suffer 
the  contrary  to  be  done. "  The  same  conclusion  as  to  the  estima- 
tion in  which  Justices  of  Assize  were  held  may  be  drawn  from 
the  form  of  the  commission  of  Justices  of  the  Peace  founded  upon 
the  4  Edw.  III.,  c.  1,  which  runs,  that  "in  a  case  of  diflSculty 
judgment  should  not  be  given  unless  in  the  presence  of  one  of  our 
Justices  of  one  or  other  Bench,  or  of  one  of  our  Justices  appointed 
to  hold  the  assizes  in  the  aforesaid  county."  See -Lambard's 
Eirenarchia,  38.  The  last  statute  which  I  need  mention  is  the 
13  &  14  Car.  IL,  c.  21,  being  the  statute  which  before  this  reign 
(see  22  &  23  Vict.,  c.  32,  s.  18)  regulated  the  attendance  with 
which  sherififs  are  bound  to  receive  the  Justices  of  Assize.  It 
should  seem  that  after  the  Restoration  the  loyalty  of  the  sherififs 
had  led  them  into  extraordinary  expenses  in  receiving  the  Judges, 
which  expenses  that  statute  made  illegal ;  but  at  the  same  time  it 
provided,  as  to  the  attendance  of  the  sherififs  at  the  assizes,  that 
"  no  sheriff  shall  have  more  than  forty  men-servants  with  liveries 
attending  upon  him  in  the  time  of  the  said  assizes,  nor  under  the 
number  of  twenty  men-servants,  in  any  county  whatsoever,  within 
the  kingdom  of  England,  nor  under  the  number  of  twelve  men- 
servants  in  any  county  within  the  dominion  of  Wales. "  This  is 
but  a  slight  matter,  and  of  itself  unimportant;  yet,  with  the  per- 
sonal attendance  of  the  high  sheriff,  already  referred  to,  it  sug- 
gests a  ceremonial  quite  out  of  character  with  the  reception  of  any 
but  a  superior  Court.  It  thus  appears  to  me  very  clearly,  whether 
I  consider  the  history,  the  procedure,  or  the  jurisdiction  of  the 
Court  of  Assize,  or  the  estimation  in  which  it  has  ever  been  held, 
that  I  must  class  it  as  a  superior  Court  of  a  high  order.  Mr. 
Bovill  has  not  cited  a  single  authority,  or  even  hint,  to  the  con- 
trary ;  and  even  supposing  that  he  was  right  in  his  construction 
of  the  passage  from  Baa  Abr.,  tit  Courts,  and  that  Judges  of 
Assize  are  not  to  be  classed  with  Justitiarii  Itinerantes,  but 
between  them  and  the  Courts  of  the  county  palatine,  these  latter 
are  still,  by  the  same  authority,  superior  Courts.  Originally 
belonging,  as  they  did,  to  the  Lords  Palatine,  to  whom  the  Crown 
had  granted  their  counties,  to  hold  to  them  and  their  heirs,  "  ita 
libere  ad  gladium  sicut  ipse  Rex  tenebat  Angliam  ad  coronam, " 
and  who  possessed /wra  regalia  there,  including,  until  the  27  Hen. 
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VIII. ,  c.  24,  the  power  of  making  Justices  in  Eyre  and  Justices 
of  Assize,  the  Courts  of  such  counties  palatine,  although  subject, 
as  was  this  Court  of  Common  Pleas  within  living  memory,  to  the 
control  of  the  King's  Bench,  by  writ  of  error,  were  not  inferior 
Courts,  so  as  to  require  that  their  jurisdiction  and  authority  should 
be  specially  set  forth  in  their  proceedings,  or  in  justifying  under 
them.  They  belonged  to  that  superior  class  to  which  credit  is 
given  by  other  Courts  for  acting  within  their  jurisdiction,  and  to 
whose  proceedings  the  presumption  omnia  riti  esse  aota  applies 
equally  as  to  those  of  the  Supreme  Court  of  Parliament  itself. 
Gilbert,  C.  B.  ,  lays  down  that  "  these  were  superior  Courts 
within  their  jurisdiction  in  as  ample  a  manner  as  a  Court  of 
Westminster. "  Gilb.  Hist  C.  P.  190.  To  the  same  effect  was 
the  opinion  of  Lord  Wensleydale,  delivering  the  judgment  of 
the  Court  of  Exchequer  Chamber  in  the  great  case  of  Howard  v. 
Gosset  The  warrant  in  this  case  is  more  precise  than 
[*  340]  either  of  those  *  which  were  held  valid  there,  and  in  the 
case  of  Tli^  Sheriff  of  Middlesex.  In  any  point  of  view, 
therefore,  this  is  a  valid  warrant,  and  the  appellant  is  in  legal 
custody.  We  have  been  urged  to  be  careful  of  being  misled  by 
our  own  way  of  thinking  in  the  decision  of  this  case;  because,  as 
it  was  suggested,  our  privileges  are  involved  in  the  question.  As 
that  course  has  been  adopted,  I  take  leave  to  say  that  I  am  not 
conscious  of  the  vulgar  desire  to  elevate  myself,  or  the  Court  of 
which  I  may  be  a  member,  by  grasping  after  pre-eminence  which 
does  not  belong  to  me,  and  that  I  will  endeavour  to  be  even 
valiant  in  preserving  and  handing  down  those  powers  to  do  jus- 
tice and  to  maintain  truth  which,  for  the  common  good,  the  law 
has  intrusted  to  the  Judges.  I  think  the  case,  however  important 
it  may  be,  admits  of  no  doubt,  and  that  the  habeas  corpus  asked 
for  ought  not  to  issue. 

Byles,  J.  —  The  learning  and  research  of  my  Lord  and  my 
Brother  Willes  have  left  me  no  more  authorities  to  cite,  and  very 
little  to  say,  and,  under  ordinary  circumstances,  I  should  have 
thought  myself  justified  in  not  adding  a  word;  but  this  being  a 
great  constitutional  question,  I  think  I  ought  to  state  generally, 
very  shortly,  the  grounds  on  which  my  judgment  proceeds,  though 
I  must  leave  them  necessarily  incomplete,  and  must  even  repeat 
some  things  which  have  been  better  said  before.  The  power  of 
commitment  for  contempt  is  indispensable  to  the  administration 
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jurisdiction  ia  It  extends  to  all  sorts  of  property  of  every  kind 
without  distinction.  The  appeal  not  as  to  en'or  in  fact,  but  on 
matter  of  law,  did  not  exist  by  the  common  law,  but  was  given 
by  statute,  and  then  not  to  the  Court  from  which  the  Judge  or  the 
cause  came,  but  to  the  Court  of  Error;  for  the  practice  of  granting 
new  trials  is,  as  is  well  known,  of  modem  introduction.  In  addi- 
tion to  this  unlimited  civil  jurisdiction,  the  Judges  of  Assize 

have  unlimited  powers  as  a  Court  for  the  trial  of  criminal 
[*  341J  *  offences,  and  they  do  to  this  day  decide  on  the  lives  of 

the  Queen's  subjects  without  appeal.  They  sit,  as  was 
explained  in  the  course  of  the  argument,  under  four  commissions, 
but  I  believe  it  will  be  found  that  no  single  commission  is  suffi- 
cient to  confer  on  them  their  unlimited  powers  as  a  Court  of 
criminal  judicature  for  the  trial  of  all  crimes,  from  high  treason 
down  to  petty  oflfences.  And  lest  the  Judges  of  the  superior 
Courts  should  be  insufficient  in  number  to  execute  these  respon- 
sible duties,  there  have  been  associated  with  them  for  many  ages 
some  of  the  most  eminent  practitioners  of  the  law, — the  Serjeants, 
who,  from  their  connection  with  this  Court,  which  formerly  had 
exclusive  jurisdiction  over  real  actions,  were  thought  best  quali- 
fied to  assist  the  Judges  in  the  trial  of  writs  of  right  and  writs 
of  entry,  and  they  were  not  only  associated  with  the  Judges  at 
assizes,  but  were  introduced  into  the  quorum  clause  and  sat  as 
Judges.  By  this  means,  before  the  Courts  of  equity  had  engaged 
the  exclusive  attention  of  many  eminent  practitioners,  the  com- 
mission of  assize  included  all  the  most  eminent  lawyers,  who  thus 
assisted  in  administering  justice  throughout  the  land;  and  the 
Crown  has  by  a  late  statute  thought  fit  to  add  that  branch  of  the 
profession  which  is  now  its  most  distinguished  ornament,  and  of 
which  the  learned  counsel  who  moved  this  rule  is  himself  a  mem- 
ber. Now,  to  call  a  Court  so  constituted  an  inferior  Court  seems 
to  me  to  need  some  authority,  and  so  the  learned  counsel  seemed 
to  think.  There  is  no  distinct  authority  cited,  as  my  Lord  has 
already  pointed  out,  for  this  proposition,  except  what  was  cited 
from  Bacon's  Abridgment,  as  an  authority  to  the  effect  that  the 
Judges  of  Assize  are  an  inferior  Court  In  any  way  of  construing 
it,  it  is  a  distinct  authority  that  the  Court  of  Assize  is  a  superior 
Court,  and  I  agree  with  my  Brother  Willes  that  when  it  is  closely 
canvassed  it  will  appear  not  only  that  these  Courts  are  superior 
Courts,  but  superior  Courts  of  a  high  degree  —  prima:  primarice. 
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Our  attention  has  been  directed  to  the  warrant  itself,  but  our 
opinion  that  the  Justices  of  Assize  have  a  power  to  commit  gen- 
erally for  contempt  makes  it  unnecessary  to  examine  the  warrant 
more  particularly.  I  abstain  from  saying  whether  it  is  necessary 
for  the  Judge  of  a  superior  Court  committing  for  contempt  in  the 
face  of  the  Court  to  give  any  warrant  at  all,  and  that  a  parol  com- 
mitment, sedente  Curid,  is  not  all  that  is  required.  But  if  he 
does,  it  is  necessary  that  the  warrant  should  show  accurately  that 
there  was  a  contempt,  and  if  it  be  made  out  so  as  to  show  that 
the  alleged  contempt  was  no  contempt  at  all,  then  it  is  void,  and 
that  is  all  really  that  BvshelVs  Case  decides.  This  warrant  is  not 
a  warrant  of  a  Judge,  but  of  a  Court,  —  the  Court  of  Assize  for  the 
county  of  York,  —  and  it  distinctly  defines  the  contempt,  alleging 
that  the  witness  refused  to  answer  a  question  which  he  was  bound 
to  answer,  and  which  must  have  been  held  in  the  judgment  of  a 
Court  of  competent  jurisdiction  to  have  been  relevant,  material, 
and  harmless.  Upon  the  question  that  this  warrant  in  its  general 
form  is  perfectly  good,  I  entertain  no  doubt;  if  it  were  not,  it 
would  be  necessary  to  draw  every  warrant  with  a  very  incon- 
venient degree  of  certainty.  For  these  reasons,  I  am  of  opinion 
that  the  writ  should  be  refused.  Wi^  refv^d. 

Watt  V.  Ligertwood  and  Daniel 

L.  E.  2  H.  L.  Sc  36I>367. 

CowUmpt  of  Court.  —  Imprisonment.  [861] 

A  docament  in  manibue  Curia  having  beeu  carried  away  by  an  agent  regard- 
less of  the  Judge's  remonstrances  :  — 

Held,  that  a  process-caption  (or  warrant  of  imprisonment  unless  the  document 
is  returned  on  demand)  was  a  proper  remedy,  and  that  notice  of  its  issue  was 
unnecessary. 

The  appellant,  an  advocate  in  Aberdeen,  presented,  on  behalf  of 
a  client,  a  petition  praying  an  interdict  from  the  Sheriff  against 
the  sale  of  certain  bathing-machines.  The  petition  was  opposed. 
After  hearing  the  appellant  and  the  agents  of  the  other  party,  on 
the  19th  of  March,  1867,  the  Sheriff  refused  the  interdict;  but 
when  he  was  about  to  have  his  judgment  written  out  and  signed 
on  the  petition,  the  appellant  laid  hold  of  it,  saying,  "  I  withdraw 
the  petition."  The  Sheriff  thereupon  told  the  appellant  that  the 
petition  could  not  be  withdrawn,  and  ordered  the  appellant  to 
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restore  it  to  the  clerk ;  intimating  at  the  same  time  that  disobe- 
dience to  the  order  would  be  treated  as  "  a  contempt  of  Court." 
The  appellant  nevertheless  walked  oflf,  carrying  with  him  the 
petition ;  whereupon  the  Sheriflf  informed  the  clerk  that  he  (the 
clerk)  would  be  held  responsible  for  the  recovery  of  the  petition. 
The  clerk,  therefore,  at  once  asked  and  obtained  from  the  Sheriff 
a  process-caption  against  the  appellant,  and  a  sheriffs  ofl&cer  was 
despatched  with  it  to  get  back  the  document  or  imprison  the 
appellant  When  the  Court  functionary  entered  the  appellant's 
office  and  demanded  the  petition,  the  appellant  threw  it  into  the 
fire.  He  was  thereupon  seized  and  lodged  in  prison,  where  he 
remained  till  the  following  day,  when  he  was  released. 

The  action  was  brought  by  the  appellant  in  May,  1867,  against 
the  Sheriff,  the  sheriff-clerk,  and  the  sheriff-clerk-depute,  con- 
cluding that  the  process-caption  should  be  rescinded  and  annulled, 
and  that  the  defenders  should  be  ordered  to  pay  the  appel- 
[*  362]  lant  *  £5000  for  damages  in  respect  of  his  imprisonment. 
The  Lord  Ordinary  (Lord  Mackenzie),  on  the  24th  of 
November,  1870,  dismissed  the  action,  and  his  interlocutor  was  ad- 
hered to  by  the  Second  Division  of  the  Court  below,  who  decided, 
however,  on  the  28th  of  October,  1871,  that  "no  expenses  were 
due  to  either  party ;"  their  Lordships  diflfering  in  their  opinions  as 
to  the  issue  of  the  process-caption  without  notice. 

Mr.  "Watt  appealed  to  the  House  against  the  judgment  of  the 
Court  of  Session  dismissiiig  his  action.  The  sheriflF-clerk  and  the 
sheriff-clerk-depute  also  presented  a  cross-appeal,  complaining 
that  costs  had  not  been  awarded  to  them. 

Mr.  John  Pearson,  Q.  C,  and  Mr.  A.  Robertson,  on  behalf  of 
the  appellant,  contended  that  the  document  taken  away  in  this 
case  was  not  the  property  of  the  Court,  but  the  private  property 
of  the  appellant;  secondly,  that  a  process-caption  was  an  inap- 
propriate remedy,  which  at  all  events  ought  not  to  have  been 
issued  without  prior  notice  to  the  appellant ;  and  thirdly,  that  the 
appellant  was  entitled  to  damages  suitable  to  his  professional 
status,  which  had  been  seriously  affected  by  his  imprisonment 

The  counsel  for  the  respondents  were  not  called  upon  to  reply. 

The  Lord  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  by  one  of  the  practitioners  in  the  Sheriff  Court  of" 
Aberdeen  an  act  was  committed  in  the  year  1867  which  I  am 
unable  to  describe  in  any  other  way  than  as  a  gross  and  unjustifi- 
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able  contempt  of  Court.  A  document,  which  this  House  has  held 
to  be  part  of  the  process  depending  in  the  Court,  and  which  was 
clearly  in  cv^todidL  Curtce,  was  carried  away  by  the  appellant,  in 
defiance  of  an  express  order  from  the  Judge,  and  after  distinct 
intimation  had  been  given  to  the  appellant  that  if  he  re- 
moved *  the  document  in  question  the  act  would  be,  and  [*  363] 
would  be  treated  as,  a  contempt  of  Court. 

On  the  part  of  the  appellant  it  is  suggested  that  what  the  Court 
ought  to  have  done  was  to  issue  a  process-caption,  with  all  the 
accompaniments  by  which  it  is  ordinarily  accompanied,  and  that 
he  should  have  given  notice  to  the  appellant  for  a  certain  number 
of  hours  before,  requiring  him  to  return  the  document,  and  stating 
that  if  he  did  not  return  it,  a  process-caption  would  issue.  This 
process-caption  is  a  proceeding  applicable  to  cases  in  which  a  prac- 
titioner of  the  Court  borrowing  a  document  belonging  to  the  Court 
gives  a  receipt  for  it,  and  is  under  an  obligation  to  return  it  when 
called  upon.  In  those  cases  notice  must  be  given,  there  being  no 
time  originally  fixed  for  the  duration  of  the  loan ;  and  that  notice 
must  precede  any  process  for  the  purpose  of  enforcing  the  return. 
But,  my  Lords,  any  proceeding  of  that  kind  would  have  been  en- 
tirely inapplicable  to  the  present  case. 

Well,  then,  what  could  the  Judge  do  ?  In  my  opinion,  treating 
this  as  he  stated  he  would  treat  it,  as  a  contempt  of  Court,  he 
might  have  proceeded  at  once  with  the  cognisance  he  had  of  the 
whole  subject,  and  vindicated  the  dignity  of  the  Court  by  ordering 
the  offender  to  be  committed  without  more,  leaving  the  contempt 
to  be  purged  in  the  usual  way.  But,  my  Lords,  there  were  also 
two  other  courses,  not  diflfering  very  materially  from  that  which  I 
have  mentioned,  and  each  of  them  milder  and  gentler,  which  is 
described  by  Lord  Neaves  (Scottish  Jurist,  vol.  xliv.  p.  241), 
who  says  that  "  it  was  competent  to  the  Sheriff,  within  whose  cog- 
nisance and  in  whose  presence  the  pursuer's  proceedings  took 
place,  to  have  issued  a  summary  order  or  warrant  ordering  the 
pursuer  to  restore  the  petition,  of  which  he  so  took  possession, 
and,  failing  his  immediately  restoring  the  same,  for  his  immediate 
imprisonment  till  that  order  was  implemented." 

Another  course,  and  a  not  very  dissimilar  course,  would  have 
been  to  order  the  commitment  of  the  appellant  until  he  had  re- 
stored the  document.  The  practical  effect  of  that  third  course 
would  have  been  very  much  the  same  as  that  of  the  second.    It 
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would  have  given  Mr.  Watt,  in  substance,  the  alternative 
[*  364]  of  at  once  *  restoring  the  document  in  place  of  going  to 
prison.  But  it  was  the  third  course  which  the  Judge, 
through  his  officers,  adopted. 

My  Lords,  without  pursuing  the  case  further,  I  only  express  my 

opinion   that  the   Judge  was  entirely   warranted  in  issuing  this 

warrant  or  caption,  and  in  my  opinion  the  dignity  of  the  Court 

,  would  not  have  been  vindicated  if  some  proceeding  of  this  kind 

had  not  been  taken. 

The  case  having  come  up  to  your  Lordships'  House  in  a  former 
year  (Weekly  Notes,  1870,  p.  143),  when  nothing  certainly  fell 
from  any  of  your  Lordships  that  could  have  encouraged  the 
continuance  of  this  litigation,  I  greatly  regret  that  so  much  time 
and  so  much  money  have  been  spent  or  wasted  in  these  proceed- 
ings. Now,  all  that  I  can  do  is  to  advise  your  Lordships  to  dis- 
miss the  first  appeal  (that  of  the  appellant  Watt)  with  costs,  and 
on  the  cross-appeal  to  reverse  the  interlocutor  of  the  Second 
Division,  that  is,  the  interlocutor  of  the  28th  of  October,  1871, 
and  in  place  of  that  to  pronounce  a  judgment  assoilzing  the  de- 
fenders (the  above  respondents)  with  expenses,  and  remit  the 
case  in  that  form  back  to  the  Court  of  Session. 

Lord  Chelmsford  :  — 

In  this  case  it  is  clear,  in  my  opinion,  that  no  notice  or  special 
warning  of  the  caption  was  necessary. 

The  case  was  regularly  before  the  Sherifif-substitute.  A  petition 
was  presented  for  an  interdict  —  a  caveat  had  been  previously 
lodged  which  was  equivalent  to  the  appearance  of  the  respondent 
upon  that  proceeding.  The  matter  being  before  the  Sheriff-sub- 
stitute, he  heard  the  agents  of  the  parties,  documents  were  pro- 
duced before  him,  and  he  came  to  the  conclusion  that  no  interdict 
ought  to  be  granted.  I  think  that  under  those  circumstances  the 
respondent  was  entitled  to  have  a  deliverance  written  upon  that 
petition,  and  it  appears  that  the  Sherifif  handed  the  petition  to  the 
clerk  for  the  purpose  of  having  his  interlocutor  written  upon  it. 
At  that  particular  point  Mr.  Watt  said,  "I  withdraw  the  peti- 
tion," and  the  Sherifif  (in  his  evidence)  says,  "When  he  (Mr. 
Watt)  said  that,  I  was  proceeding  to  dictate  the  iuter- 
[*  365]  locutoT."  *  Mr.  Watt  then  took  up  the  petition  from  be- 
fore the  clerk.  Whereupon  the  SheriflT  said,  "  You  cannot 
withdraw  it  in  that  way,  Mr.  Watt ; "  but  Mr.  Watt  persisted  in 
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keeping  it  Then  the  agent  on  the  other  side  said  that  the  inter- 
locutor had  been  given  in  his  favour,  and  that  he  wished  it  re- 
corded, and  he  objected  to  the  withdrawal.  But  Mr.  Watt  said, 
"There  will  be  no  interlocutor;  the  petition  is  withdrawn."  The 
SherifiT-substitute  (in  his  evidence)  says :  — 

"  Mr.  Watt  seemed  excited,  and  he  certainly  was  rude.  I  then 
said  to  him  very  seriously, '  You  will  quite  understand,  Mr.  Watt, 
that  I  desire  the  interlocutor  now  to  be  written  upon  the  petition, 
and  that  I  shall  consider  your  preventing  the  clerk  from  doing  it 
as  a  contempt  of  Court.'  Mr.  Watt  retained  possession  of  the 
petition,  I  think  he  put  it  into  his  pocket,  and  he  immediately 
left  the  room." 

Now,  can  there  be  the  slightest  doubt  that,  under  these  circum- 
stances, it  would  have  been  competent  to  the  Sherifif-substitute  to 
issue  a  warrant  for  the  committal  or  imprisonment  of  Mr.  Watt 
until  he  delivered  back  that  petition  ?  It  hardly  seemed  to  be  de- 
nied in  the  course  of  the  argument  that  the  Sheriff-substitute 
might  have  proceeded  in  that  way. 

But  then  it  is  said  that  the  Sheriff-substitute  proceeded  in  an 
irregular  way  by  issuing  what  is  called  a  caption-process.  Now 
the  caption-process  is  adapted  to  a  particular  state  of  things,  and 
it  is  regulated  by  an  act  of  sederunt  of  the  Court.  An  agent  may 
borrow  a  process  from  the  clerk,  and,  when  he  borrows  it,  he  gives 
what  is  called  a  borrowing  receipt.  After  that  he  is  lawfully  in 
receipt  of  that  process  until  it  is  demanded  back  from  him ;  but 
when  it  is  demanded  back  from  him,  if  he  does  not  deliver  it,  he 
is  then  illegally  in  possession  of  the  process,  and  this  caption-pro- 
cess may  be  issued  against  him.  Now,  it  occurred  to  me  in  the 
course  of  the  argument  that  a  person  who  is  a  wrongdoer  from  the 
beginning,  as  Mr.  Watt  was  upon  the  present  occasion,  who  was  at 
all  times  in  illegal  possession  of  the  process,  was  exactly  in  the 
position  of  a  person  who  has  the  process  under  this  borrowing  re- 
ceipt after  it  is  demanded  from  him  and  he  refuses  to  deliver  it. 
Therefore  it  appeared  to  me  that  this  caption-process  was  the  proper 
proceeding  against  a  person  who  had  committed  this  wrongful  act. 

It  was  not  only  a  wrongful  but  an  unprecedented  act, 
for  none  of  *  the  Judges  nor  anybody  else  ever  heard  of  [*  366] 
anything  of  this  kind  before.     Therefore  the  question  was 
whether   the   caption-process  was   applicable   to  a  new  state   of 
things.    The  Lobd  Justice  Clerk  was  of  opinion  that  this  caption 
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process  might  properly  be  issued  under  the  circumstances ;  but 
perhaps  the  opinion  of  the  Lord  Ordinary  is  so  tersely  and  so 
well  expressed,  that  I  may  as  well  refer  to  it.     He  says:  — 

"The  pursuer  further  maintains  that  the  process-caption  was 
illegally  and  incompetently  granted  for  recovery  of  the  petition, 
because  he  had  never  borrowed  it  or  granted  a  borrowing  receipt 
for  it.  It  cannot  surely  be  maintained  that  although  a  warrant  or 
caption  for  the  recovery  of  a  process  may  be  issued  against  an 
agent  who  has  legally  and  in  ordinary  form  borrowed  it  from  the 
sheriff-clerk  and  granted  the  usual  receipt  for  its  return,  and  has 
failed  to  return  it  when  required,  yet  that  a  warrant  or  caption 
cannot  be  issued  against  an  agent  for  recovery  of  a  process  which 
he  has  illegally  and  improperly  carried  away.  Such  a  proposition 
is,  it  is  thought,  wholly  untenable." 

Now,  I  do  not  think  there  is  any  magic  in  the  term  **  caption- 
process  ; "  but,  most  questionably,  the  process  itself  was  such  that 
the  Sheriff-substitute  had  an  undoubted  right  to  issue  it,  to  compel 
the  delivery  of  that  document,  and  Mr.  "Watt  might  have  saved 
himself  from  imprisonment  by  delivering  back  the  document.  He 
knew  perfectly  well  what  the  officer  had  come  for.  He  had  pretty 
good  notice  that  he  had  come  to  demand  back  that  document,  and 
the  officer  could  not  have  demanded  it  without  having  proper  au- 
thority for  doing  so,  which  proper  authority  was  the  warrant  with 
which  he  was  intrusted.  But  Mr.  Watt  put  the  document  in  the 
fire.  I  think  there  can  be  no  excuse  whatever  for  his  conduct.  I 
quite  agree  with  my  noble  and  learned  friend  with  regard  to  the 
mode  in  which  he  purposes  to  dispose  of  that  part  of  the  case,  and 
I  think  that  Mr.  Watt  ought  to  be  made  to  pay  the  expenses. 

Perhaps  I  ought  to  say  a  word,  but  only  a  word,  with  regard  to 
Mr.  Ligertwood  being  joined  in  these  proceedings.  It  is  said  that 
he  is  answerable  for  the  acts  of  Mr.  Daniel,  his  depute,^  and  that 
is  founded  upon  the  commission  which  he  received,  which  says 
that  he  is,  amongst  other  things,  to  do  everything  concerning  the 
premises  which  any  sheriff-clerk  may  lawfully  do.  He 
[*  367]  has  power  *  also  to  appoint  deputies  in  the  said  office,  for 
whom  he  shall  be  answerable.  What  is  his  deputy  to  do  ? 
He  is  to  do  what  the  sheriff-clerk  may  do,  that  is  to  say,  what  he 
may  lawfully  do.  This  is  alleged  to  be  an  illegal  act  on  the  part 
of  the  deputy ;  yet  although  he  is  only  the  deputy  to  do  what  the 

1  Mr.  Ligertwood,  the  sheriff-clerk,  had  Mr.  Daniel  for  his  sheriff-clerk-depute. 
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sheriff-clerk  may  lawfully  do,  it  is  argued  that  the  sheriff-clerk  is 
answerable  for  his  unlawful  acts.  That  is  all  that  is  necessary  to 
be  said.  I  do  not  think  that  Mr.  Ligertwood  ought  to  have  been 
joined  in  this  action  at  all,  and  I  entirely  agree  in  the  conclusion 
at  which  my  noble  and  learned  friend  has  arrived. 

Lord  Selbornb:  — 

My  Lords,  I  also  agree  entirely  with  the  motion  of  my  noble 
and  learned  friend  on  the  woolsack.  It  is  some  satisfaction,  in  a 
case  depending  upon  the  practice  of  the  Scotch  Courts,  to  know 
that  your  Lordships  are  only  affirming  the  opinion  of  the  Lord 
Justice  Clerk  and  the  Lord  Ordinary  ;  the  two  opinions  which 
differed  from  them  being,  in  some  respects,  I  think,  not  absolutely 
consistent  with  each  other.^ 

Mr.  Wattes  appeal  dismissed  vnth  costs,  Bespondents  as- 
soilzied with  expenses,  and  cause  remitted  hack  to  the 
Court  of  Session  to  proceed  accordingly. 

ENGLISH  NOTES. 

Before  proceeding  to  the  cases  which  more  immediately  concern 
powers  of  a  Judge  to  deal  with  contumacious  persons,  it  may  not  seem 
out  of  place  to  direct  the  reader's  attention  to  the  distinction  between 
a  committal  and  an  attachment.  This  was  the  subject  of  a  learned  note 
supplied  to  the  Judges  by  the  senior  registrar  (Mr.  Lavie)  in  Be  Evans, 
Evans  v.  Noton  (C.  A.  1892),  1893,  1  Oh.  252,  62  L.  J.  Ch.  413,  68 
L.  T.  271,  41  W.  E.  230. 

In  some  cases  it  has  been  held  that  the  Court  will  not  review  the 
decision.  Bex  v.  Davidson  (1821),  4  B.  &  Aid.  329,  23  R.  R.  295  ;, 
Re  Crawford  (1849),  13  Q.  B.  613,  18  L.  J.  Q.  B.  225,  13  Jur.  955. 
But  the  recent  decision  of  the  Court  of  Appeal  in  Be  Evans,  Evans 
V.  Noton,  supra,  shows  that  the  matter  cannot  be  said  to  be  definitely 
settled.  In  the  case  of  English  Colonies  it  appears  that  the  Privy 
Council  will  not  entertain  anything  in  the  nature  of  an  appeal  from  an 
order  committing  a  person  for  contempt.  Bainy  v.  Sierra  Leone  Jus- 
tices (1852),  8  Moo.  P.  C.  47  ;  McDermott  v.  British  Chiiana  Justices 
(1869),  L.  R.  2  P.  C.  341,  38  L.  J.  P.  C.  1,  5  Moo.  P.  C.  (K  S.)  466, 
20  L.  T.  47.  But  cases  of  committal  have  been  referred  to  the  Privy 
Council  by  the  Crown,  with  a  view  to  obtain  the  advice  of  that  body 

^  Lord  Selbobne,  in  the  coarse  of  the  iDStantly  to  the  Fleet  Prison  for  a  con- 

argnment  as  to  notice,  referred  to  the  case  tempt  of.Conrt  committed  in  prcesentid  ; 

of  Chief  Jnstice  Gascoiokb,  who,  withont  the  heir  of  the  Crown  snbmitting  patiently 

a  moment's  hesitation,  and  without  any  to  the  sentence,  and  making  reparation  for 

prior  notification,  sent  the  Prince  of  Wales  his  error  by  acknowledging  it. 
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whether  the  Royal  Prerogative  of  mitigating  or  pardoning  offences 
should  be  exercised  :  Bainy  v.  Sierra  Leone  Justices^  supra  ;  Re  Pol- 
lard (1868),  L.  R.  2  P.  C.  106,  6  Moo.  P.  C.  (N.  S.)  111.  That  body 
was  also  consulted  respecting  the  exercise  by  a  Colonial  Governor  of 
that  authority  as  representative  of  the  Grown.  The  Bahama  Islands 
Beference  (P.  C.  1892),  1893,  A.  C.  138,  62  L.  J.  P.  C.  79,  68  L. 
T.  105. 

A  person  may  be  punished  for  contempt  for  addressing  the  Court  or 
jury  in  an  improper  or  disrespectful  manner,  whether  he  be  suitor  in 
person  :  Bex  v.  Davidson  (1821),  4  B.  &  Aid.  329,  23  R.  R.  295  ; 
or  advocate :  Ux  paHe  Pater  (1864),  5  B.  &  S.  299,  33  L.  J.  M.  C.  142  ; 
Bainy  v.  Sierra  Leone  Justices,  supra  ;  Be  Pollard^  supra.  Where, 
however,  a  suitor  is  also  an  advocate,  the  punishment  passed  should  be 
inflicted  upon  him  as  a  suitor,  and  the  jurisdiction  which  the  Court 
may  possess  over  him  as  one  of  its  officers  should  not  be  invoked.  Be 
Wallace  (1866),  L.  R.  1  P.  C.  283,  36  L.  J.  P.  C.  9. 

Commenting  on  pending  proceedings  in  a  manner  that  tends  to  create 
prejudice  is  a  contempt.  Tichbome  v.  Tichbome  (1870),  39  L.  J.  Ch. 
398,  22  L.  T.  66, 18  W.  R.  621.  So,  too,  a  contempt  may  be  committed 
in  using  language  at  a  public  meeting  having  a  similar  tendency. 
Beg.  V.  Castro  (1873),  L.  R.  9  Q.  B.  219,  28  L.  T.  222.  In  some  cases 
the  offender  has  added  to  his  offence  by  disregarding  the  express  in- 
junctions of  the  Court  to  abstain  from  comment.  Bex  v.  Clement 
(1821),  4  B.  &  Aid.  218,  23  R.  R.  260;  Be  Clement  (1822),  11  Price 
68,  25  R.  R.  710.  A  ward  of  Court  is  entitled  to  have  the  proceedings 
affecting  him  or  her  kept  secret,  and  the  publication  of  any  application 
heard  in  camera  is  regarded  as  a  serious  offence.  Be  Martindale 
(1894),  3  Ch.  193,  64  L.  J.  Ch.  9,  71  L.  T.  468,  43  W.  R.  53.  The 
tendency  of  modern  decisions  is  to  discourage  applications  of  this 
character,  where  the  contempt  is  of  a  technical  character.  Plating 
Co.  V.  Farquharson  (C.  A.  1881),  17  Ch.  D.  49,  50  L.  J.  Ch.  406,  44 
L.  T.  389,  29  W.  R.  510;  Be  Martindale,  supra;  Beg.  v.  Payne 
(1896),  1  Q.  B.  577,  65  L.  J.  Q.  B.  426,  74  L.  T.  351,  44  W.  R. 
605.  The  Court  may  restrain  a  threatened  publication  of  comments 
on  pending  proceedings.  Kitcap  v.  Sharp  (1882),  52  L.  J.  Ch.  134, 
48  L.  T.  64,  31  W.  R.  227. 

Seeking  by  threats  to  interfere  with  the  progress  or  trial  of  an  action 
is  a  contempt.  Smith  v.  Lakeman  (1856),  26  L.  J.  Ch.  305,  2  Jur. 
(N.  S.)  1202  ;  Shaw  v.  Shaw  (1861),  2  Swab.  &  Tr.  517,  21  L.  J.  P. 
35,  8  Jur.  (N.  S.)  141,  6  L.  T.  477. 

In  some  cases  the  person  committed  may  be  discharged  upon  purging 
his  contempt,  although  he  does  not  pay  the  costs.  Jackson  v.  Mawhy 
(1875),  1  Ch.  D.  86,  45  L.  J.  Ch.  53,  24  W.  R.  92.     But  the  payment 
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of  costs  may  be  made  a  condition  precedent  to  the  prisoner's  right  to 
be  discharged.     Be  M.  (C.  A.  1876),  46  L.  J.  Ch.  24. 

AMERICAN  NOTES. 

This  matter  is  generally  regulated  by  statute  in  this  country. 

The  Fernandez  case  is  cited  in  Rapalje  on  Contempt,  pp.  2,  206,  to  the 
proposition  that  *'  it  is  conclusively  settled  by  a  long  line  of  decisions  that  at 
common  law  all  Courts  of  record  have  an  inherent  power  to  punish  contempt 
in  facie  Curiae  such  power  being  essential  to  the  very  existence  of  a  Court 
as  such,  and  granted  as  a  necessary  incident  in  establishing  a  tribunal  as  a 
Court.'*  This  is  warranted  by  Ex  parte  Sam,  51  Alabama,  34 ;  State  v.  Morrillf 
16  Arkansas,  384  ;  Johns  v.  Davis'  Ex'r,  2  Robinson  (Virginia),  729  ;  Middle- 
brook  T.  State,  43  Connecticut,  257;  21  Am.  Rep.  650  ;  Ex  parte  Edioards,  11 
Florida,  174  ;  Ex  parte  Smith,  28  Indiana,  47 ;  People  v.  Wilson,  64  Illinois, 
195 ;  16  Am.  Rep.  528 ;  Re  MUlington,  24  Kansas,  214  ;  Johnston  v.  Common- 
wealth,  1  Bibb  (Kentucky),  598;  CaHwrighCs  Case,  114  Massachusetts,  230; 
Morrison  v.  McDonald,  21  Maine,  550 ;  Watson  v.  Williams,  36  Mississippi, 
331 ;  Tenney's  Case,  23  Xew  Hampshire,  162 ;  State  v.  Doty,  3  Vroom  (New 
Jersey),  403;  90  Am.  Dec.  671 ;  People  v.  Sturtevant,  9  New  York,  263  ;  59 
Am.  Dec.  536.  See  La  Fontain  v.  Southern  Underwriters,  83  North  Carolina, 
132  ;  Passmore  Williamson's  Case,  26  Penn.  State,  9  ;  67  Am.  Dec.  374 ; 
Lining  v.  Bentham,  2  Bay  (So.  Car.),  1 ;  State  v.  Galloway,  5  Coldwell  (Ten- 
nessee), 326 ;  98  Am.  Dec.  404 ;  Re  Cooper,  32  Vermont,  253  ;  State  v.  Har- 
per's Ferry  B.  Co.,  16  West  Virginia,  864  ;  United  States  v.  Hudson,  7  Cranch 
(U.  S.  Sup.  Ct.),  32;  Hughes  v.  People,  5  Colorado,  436  ;  Mariner  v.  Dyer, 
2  Maine,  165 ;  Neel  v.  State,  9  Arkansas,  259 ;  50  Am.  Dec.  209 ;  State  v. 
Wooflfin,  5  Iredell  Law  (Nor.  Car.),  199 ;  42  Am.  Dec.  161 ;  Ex  parte  Adams,  25 
Mississippi,  883;  59  Am.  Dec.  234;  Arnold  v.  Com.,  80  Kentucky,  300  ;  44 
Am.  Rep.  480  ;  Puterhaugh  v.  Smith,  131  Illinois,  199 ;  19  Am.  St.  Rep.  30 ; 
Scott  V.  Fishhlate,  117  North  Carolina,  265;  In  re  Shortridge,  99  California, 
526;  37  Am.  St.  Rep.  78;  State  v.  Judge,  45  Louisiana  Annual,  1250;  40 
Am.  St.  Rep.  ^82 ;  People  v.  Stapleton,  18  Colorado,  568 ;  23  Lawyers'  Rep. 
Annotated,  787 ;  Ex  parte  Robinson,  10  Wallace  (U.  S.  Sup.  Ct.),  505 ;  3  Am. 
&  Eng.  £nc.  of  Law,  p.  790,  citing  Watt  v.  Ligertwood,  and  many  American 


Passmore  Williamson's  Case,  above  cited,  is  one  of  historic  interest.  He 
was  a  Quaker,  who  had  interested  himself  in  aiding  the  escape  of  fugitive 
slaves,  in  1855,  by  the  so-called  "underground  railroad"  to  Canada.  He 
was  committed  for  contempt,  and  on  habeas  corpus  was  remanded,  the  Court 
observing :  "  The  commitment  shows  that  he  was  tried,  found  guilty,  and 
sentenced  for  contempt  of  Court,  and  nothing  else.  He  is  now  confined  in 
execution  of  that  sentence,  and  for  no  other  cause.  This  was  a  distinct  and 
substantive  offence  against  the  authority  and  government  of  the  United 
States.  Does  anybody  doubt  the  jurisdiction  of  the  District  Court  to  punish 
contempt  ?  Certainly  not.  All  Courts  have  this  power,  and  must  necessarily 
have  it ;  otherwise  they  could  not  protect  themselves  from  insult,  or  enforce 
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obedience  to  their  process.  Without  it  they  would  be  utterly  powerless. 
The  authority  to  deal  with  an  offender  of  this  class  belongs  exclusively  to 
the  Court  in  which  the  offence  is  committed ;  and  no  other  Court,  not  even 
the  highest,  can  interfere  with  its  exercise,  either  by  writ  of  error,  marulamus, 
or  habeas  corpus.  If  the  power  be  abused,  there  is  no  remedy  but  impeach- 
ment. The  law  was  so  held  by  this  Court  in  McLaughlin's  Casey  5  Watts  & 
S.  276 ;  and  by  the  Supreme  Court  of  the  United  States  in  Kearney's  Case, 
7  Wheat.  38.  It  was  solemnly  settled  as  a  part  of  the  common  law  in  Brass 
Croshey^s  Case^  3  Wils.  183,  by  a  Court  in  which  sat  two  of  the  foremost 
junsts  that  England  ever  produced.  We  have  not  the  smallest  doubt  that  it 
is  the  law,  and  we  must  administer  it  as  we  find  it.  The  only  attempt  ever 
made  to  disregard  it  was  by  a  New  York  Judge  ( Yates^  Case,  4  Johns.  345), 
who  was  not  supported  by  his  brethren.  This  attempt  was  followed  by  all 
the  evil  and  confusion  which  filackstone  and  Kent  and  Story  declared  to  be 
its  necessary  consequences.  Whoever  will  trace  that  singular  controversy  to 
its  termination  will  see  that  the  Chancellor  and  the  majority  of  the  Supreme 
Court,  though  once  outvoted  in  the  Senate,  were  never  answered.  The  Senate 
itself  yielded  to  the  force  of  the  truths  which  the  Supreme  Court  had  laid 
down  so  clearly,  and  the  judgment  of  the  Court  of  Errors  in  Yates'  Case^ 
6  Johns.  503,  was  overruled  by  the  same  Court  the  year  afterward,  in  Yales  v. 
Lansing,  9  id.  395  (6  Am.  Dec.  290),  which  grew  out  of  the  very  same  trans- 
action, and  depended  on  the  same  principles.  Still  further  reflection  at  a 
later  period.induced  the  Senate  to  join  the  popular  branch  of  the  Legislature 
in  passing  a  statute  which  effectually  prevents  one  Judge  from  interfering  by 
a  habeas  corpus  with  the  judgment  of  another  on  a  question  of  contempt. 

"  These  principles  being  settled,  it  follows  irresistibly  that  the  District  Court 
of  the  United  States  had  power  and  jurisdiction  to  decide  what  acts  consti- 
tute a  contempt  against  it ;  to  determine  whether  the  petitioner  had  been 
guilty  of  contempt,  and  to  inflict  upon  him  the  punishment  which,  in  its 
opinion,  he  ought  to  suffer.  If  we  fully  believed  the  petitioner  to  be  innocent, 
—  if  we  were  sure  that  the  Court  which  convicted  him  misunderstood  the  facta 
or  misapplied  the  law, — still  we  could  not  re-examine  the  evidence,  or  rejudge 
the  justice  of  the  case,  without  grossly  disregarding  what  we  know  to  be  the 
law  of  the  land.  The  Judge  of  the  District  Court  decided  the  question  on  his 
own  constitutional  responsibility.  Even  if  he  could  be  shown  to  have  acted 
tyrannically  or  corruptly,  he  could  be  called  to  answer  for  it  only  in  the  Sen- 
ate of  the  United  States." 

The  facts  constituting  the  contempt  need  not  be  set  out  in  the  record. 
Ex  parte  Summers,  5  Iredell  Law  (Nor.  Car.),  149 ;  First  Cong.  Church  v. 
Muscatine,  2  Iowa,  69.  In  the  former,  Ruffin,  Ch.  J.,  said :  "  The  question  has 
often  arisen  in  England,  and  recently  it  has  undergone  in  that  country  very 
elaborate,  learned,  and  anxious  discussion  both  in  Parliament  and  in  the 
Courts ;  and  it  is  now  given  up  that  the  facts  constituting  the  alleged  con- 
tempt need  not  be  stated."  The  Court  add  that  it  would  be  well  to  state  the 
facts,  "  But  if  the  commitment  or  fine  be  in  a  general  form  for  a  contempt, 
all  other  Courts  are  bound  by  it,  and  the  party  can  only  free  himself  by 
urging  the  contempt  before  the  Court  that  has  adjudged  it."     Citing  Burdett 
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V.  Abbott,  14  East,  1 ;  Hothouses  Case, 3  B.  &  Aid.  420 ;  Stockdale  v.  Hansard, 
9  Ad.  &  EIL  1 ;  Sheriff  of  MiddUsex's  Case,  11  Ad.  &  EU.  273. 

If  the  contempt  is  in  the  face  of  the  Court,  no  warrant  is  necessary ;  an 
order- is  sufficient.  Holcotnb  v.  Cornish,  8  Connecticut,  374 ;  MaUer  of  Percy, 
2  Daly  (N.  Y.  Com.  PL),  5:30  (citing  Ex  parte  Whitechurch,  1  Atk.  67). 

No.  3.  — FLOYD   v,  BARKER 
(star  chambeb,  5  Jac.  1.) 

No.  4  — SCOTT  V.  STANSFIELD. 
(1868.) 

RULE. 

A  Judge  of  a  Court  of  record  is  not  answerable  in  a 
Court  of  law  for  anything  done  or  said  by  him  in  his  judi- 
cial capacity,  although  corruption  as  well  as  malice  and 
want  of  probable  cause  are  alleged  against  him. 

Floyd  v.  Barker. 

12  Co.  Rep.  23-26. 

Judge,  —  Not  amenable  to  Proceedings  in  a  Court  of  Law. 

When  a  grand  inquest  indicts  one  of  murder  or  felony :  —  after  the  [28] 
party  is  acquitted,  no  writ  of  conspiracy  lies  for  him  against  the  indictors. 

If  a  witness  conspire  out  of  Coart,  and  afterwards  swear  in  the  Court,  the  party 
acquitted  may  have  a  writ  of  conspiracy  against  him. 

When  a  party  indicted  is  convicted  of  felony,  upon  not  guilty  pleaded,  he 
shall  never  have  a  writ  of  conspiracy. 

Where  a  party  is  convicted  or  attiunted  of  murder  or  felony,  none  of  the 
parties  to  the  proceedings  are  to  he  drawn  in  question  in  the  Star  Chamher,  or 
elsewhere,  for  any  conspiracy. 

Nor  in  such  cases  shall  a  Judge  he  charged  hefore  any  other  Judge  at  the 
suit  of  the  King. 

Records  are  of  so  high  a  nature,  that  for  their  sublimity  they  import  verity  in 
themselves,  and  none  shall  be  received  to  aver  anything  against  the  record 
itself. 

In  this  very  term,  between  Rice  ap  Evan  ap  Floyd,  and  Richard 
Barker,  one  of  the  Justices  of  the  grand  sessions  in  the  county  of 
Anglesey,  and  other  defendants :  it  was  resolved  by  Popham  and 
Coke,  Chief  Justices,  the  Chief  Baron,  and  Egerton,  Lord  Chan- 
cellor, and  all  the  Court  of  Star  Chamber,  that  when  a  grand 
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inquest  indicts  one  of  murder  or  felony,  and  after  the  party  is 
acquitted,  yet  no  conspiracy  lies  for  him  who  is  acquitted,  against 
the  indictors,  for  this  that  they  are  returned  by  the  sheriff  by 
process  of  law  to  make  inquiry  of  offences  upon  their  oath,  and  it 
is  for  the  service  of  the  King  and  the  Commonwealth.  And  as  it 
is  said  in  the  10  Eliz.  265,  they  are  compellable  to  serve  the  law 
and  the  Court ;  and  their  indictment  or  verdict  is  matter  of  record, 
and  called  veredictum,  and  shall  not  be  avoided  by  surmise  or  sup- 
posal,  and  no  attaint  lies.  And  for  this  reason  they  shall  not  be 
impeached  for  any  conspiracy  or  practice  before  the  indictment ; 
for  the  law  will  not  suppose  any  unindifferent,  when  he  is  sworn 
to  serve  the  King ;  and  with  this  agrees  the  books  in  22  Ass.  77, 
Assise,  p.  12;  21  Ed.  III.  17;  16  Hen.  VI.  19;  47  Ed.  III.  17; 
27  Hen.  VIIL  2  ;  F.  N.  B.  115  a.  But  it  is  otherwise  of  a  witness ; 
for  if  he  conspire  out  of  the  Court,  and  after  swear  in  the  Court, 
his  oath  shall  not  excuse  his  conspiracy  before ;  for  he  is  a  private 
person,  produced  by  the  party,  and  not  returned  by  the  sheriff, 
who  is  an  officer  sworn,  and  the  jurors  are  sworn  in  Court  as  indif- 
ferent persons:  and  the  law  presumes  that  every  juror  will  be 
indifferent  when  he  is  sworn,  nor  will  the  law  admit  proof  against 
this  presumption. 

2.  It  was  resolved,  that  when  the  party  indicted  is  convict  of 
felony  by  another  jury,  upon  "  not  guilty  pleaded,"  there  he  never 
shall  have  a  writ  of  conspiracy,  but  when  the  party  upon  his 
arraignment  is  legitimo  modo  acquietattia ;  but  in  the  case  at  the 
bar,  the  grand  jury  who  indicted  one  William  Price  for  the  murder 
of  Hugh  ap  William,  the  jury,  who,  upon  not  guilty  pleaded,  con- 
victed him,  were  charged  in  the  Star  Chamber  for  conspiracy  against 
him,  and  indicted  and  convicted,  which  manner  of  complaint  was 
never  seen  before ;  for  if  the  party  shall  not  have  a  conspiracy 
against  the  indictors,  when  the  prisoner  is  acquitted  upon  his  in- 
dictment, a  multo  fortiori  when  he  is  lawfully  convict,  he  shall  not 
charge  neither  the  grand  inquest  by  whom  he  was  indicted,  nor 
the  jury  who  found  him  guilty ;  for  the  law  in  such  case  doth  not 
give  any  attaint,  for  this  that  he  was  indicted  by  the  oath  of  twelve 
men  at  the  least,  and  found  guilty  by  twelve :  and  in  these  cases 
the  King  is  the  sole  party  to  the  proceedings  against  the  prisoner. 

But  on  the  other  side,  when  a  jury  hath  acquitted  a  felon 
[*  24]  or  traitor  against  manifest   proof,   there  they   *  may    be 

charged  in  the  Star  Chamber  for  their  partiality  in  finding 
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a  manifest  offender  not  guilty,  ne  malefida  remanerent  impunita. 
And  it  will  be  a  cause  of  infinite  vexation  and  occasion  of  perjury 
and  smothering  of  great  offences,  if  such  averments  and  supposals 
shall  be  admitted  after  ordinary  and  judicial  proceeding;  and  it 
will  be  a  means  ad  deterrendos  et  detrahendos  juratores  a  servUio 
Regis, 

3.  It  was  resolved  that  the  said  Barker,  who  was  Judge  of  assise, 
aud  gave  judgment  upon  the  verdict  of  death,  against  the  said 
W.  P.  and  the  Sheriff  who  did  execute  him  according  to  the  said 
judgment,  nor  the  Justices  of  Peace  who  did  examine  the  offender, 
and  the  witnesses  for  proof  of  the  murder  before  the  judgment, 
were  not  to  be  drawn  in  question  in  the  Star  Chamber,  for  any 
conspiracy,  nor  any  witness,  nor  any  other  person  ought  to  be 
charged  with  any  conspiracy  in  the  Star  Chamber,  or  elsewhere, 
when  the  party  indicted  is  convicted  or  attaint  of  murder  or  fel- 
ony :  and  although  the  offender  upon  the  indictuient  be  acquitted, 
yet  the  Judge,  be  he  Judge  of  assise,  or  a  Justice  of  Peace,  or  any 
other  Judge,  being  Judge  by  commission  and  of  record,  and  sworn 
to  do  justice,  cannot  be  charged  for  conspiracy,  for  that  which  he 
did  openly  in  Court  as  Judge  or  Justice  of  Peace :  and  the  law  will 
not  admit  any  proof  against  this  vehement  and  violent  presump- 
tion of  law,  that  a  Justice  sworn  to  do  justice  will  do  injustice ; 
but  if  he  hath  conspired  before  out  of  Court,  this  is  extrajudicial ; 
but  due  examination  of  causes  out  of  Court,  and  inquiring  by  testi- 
mony, et  simUia,  is  not  any  conspiracy,  for  this  he  ought  to  do ; 
but  subornation  of  witnesses,  and  false  and  malicious  prosecu- 
tions, out  of  Court,  to  such  whom  he  knows  will  be  indictors,  to 
find  any  guilty,  &c.,  amounts  to  an  unlawful  conspiracy. 

And  records  are  of  so  high  a  nature,  that  for  their  sublimity 
they  import  verity  in  themselves ;  and  none  shall  be  received  to 
aver  anything  against  the  record  itself ;  and  in  this  point  the  law 
is  founded  upon  great  reason ;  for  if  the  judicial  matters  of  record 
should  be  drawn  in  question,  by  partial  and  sinister  supposals  and 
averments  of  offenders,  or  any  on  their  behalf,  there  never  will  be 
an  end  of  causes :  but  controversies  will  be  infinite ;  et  infinitum 
injure  reprobatur:  and  for  this  it  is  adjudged  in  the  47  Ed.  III. 
15,  that  a  Judge  who  hath  a  commission,  viz.  that  is  of  record, 
shall  not  be  charged  in  conspiracy ;  which  is  to  be  understood  of 
what  he  did  in  Court,  for  the  reasons  and  causes  aforesaid :  and 
with  this  -agree  the  books,  21  Ed.  IV.,  67  and  27  Ass.  pi.  12 ;  and  the 
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reason  is  for  this,  that  though  the  party  is  acquitted,  yet  the  ac- 
cusing stands  with  the  record :  and  accordingly  was  the  law  taken 
in  this  case.  But  in  an  hundred  Court,  or  other  Court  which  is 
not  of  record,  there  averment  may  be  taken  against  their  proceed- 
ings, for  that  it  is  no  other  than  matter  in  pais,  and  not  of  record ; 
as  it  appears  in  the  47  Ed.  III.  15.  Also  one  shall  never  assign 
for  error,  against  that  which  the  Court  doth  as  Judges ;  as  to  say, 
that  the  jury  gave  verdict  for  the  defendant,  and  the  Court  did 
enter  it  for  the  plaintiff,  or  to  say  that  the  party  who  levied  the 
fine  was  dead  before  the  fine  was  levied,  or  such  like.  Vide 
1  Hen.  VL  4;  39  Hen.  VI.  52;  7  Hen.  VII.;  11  Hen.  VIL  4,  28  ; 
1  Mar. ;  Dyer,  89.  But  in  a  writ  of  false  judgment,  the  plaintiff 
shall  have  a  direct  averment  against  that  which  the  Judges  in 
the  inferior  Court  have  done  as  Judges,  quia  recordum  non  hdbent ; 
and  with  this  accords  21  Hen.  VI.  34.  And  as  a  Judge  shall  not 
be  drawn  in  question  in  the  •  cases  aforesaid  at  the  suit  of  the 
parties*,  no  more  shall  he  be  charged  in  the  said  cases  before  any 
other  Judge  at  the  suit  of  the  King.  And  for  this  in  the  27  Ass. 
pi.  18,  one  was  indicted  and  arraigned  at  the  suit  of  the  King, 

that  as  he  was  a  Justice  of  Oyer  and  Terminer,  where  cer- 
[•  25]  tain  persons  were  indicted  *  of  trespass  before  him,  he  made 

an  entry  of  record,  that  they  were  indicted  of  felony  :  and  it 
was  adjudged  that  this  indictment  was  against  the  law,  for  this 
that  he  was  a  Justice  by  commission ;  and  that  is  of  record ;  and 
this  present  act  shall  be  to  defeat  the  record,  hoc  est,  to  aver  against 
that  which  he  did  as  Judge  of  record,  which  cannot  be  by  the  law. 
Vide  27  Ass.  pi.  23 ;  2  Eich.  III.  9 ;  28  Ass.  pL  21 ;  9  Hen.  VL 
60.  And  it  was  said,  that  it  was  the  case  of  one  Nudigate,  who 
as  a  Justice  of  Peace  had  recorded  a  force  upon  a  view,  which  he 
did  as  Judge  upon  record ;  and  a  bill  was  exhibited  against  him 
in  this  Court,  for  this,  that  he  had  falsely  made  a  record,  where 
indeed  there  was  not  any  force:  and  by  the  opinion  of  Catlyn 
and  Dyer,  Chief  Justices,  it  was  resolved,  that  that  thing,  that  a 
Judge  doth  as  Judge  of  record,  ought  not  to  be  drawn  in  question 
in  this  Court. 

Note  well,  that  the  said  matters  done  at  the  Bar  were  not  exam- 
inable in  the  Star  Chamber ;  and  for  this  it  was  ordered  and  de- 
creed by  all  the  Court,  that  the  said  bill  without  any  answer  to  it, 
by  the  said  Richard  Barker,  shall  be  taken  oflf  the  file  and  can- 
celled, and  utterly  defaced :  and  it  was  agreed,  that  insomuch  as 
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the  Judges  of  the  realm  have  the  administration  of  justice,  under 
the  King,  to  all  his  subjects,  they  ought  not  to  be  drawn  into 
question  for  any  supposed  corruption,  which  extends  to  the  anni- 
hilating of  a  record,  or  of  any  judicial  proceedings  before  them,  or 
tending  to  the  slander  of  the  justice  of  the  King,  which  will  trench 
to  the  scandal  of  the  King  himself,  except  it  be  before  the  King 
himself ;  for  they  are  only  to  make  an  account  to  God  and  the 
King,  and  not  to  answer  to  any  suggestion  in  the  Star  Chamber ; 
for  this  would  tend  to  the  scandal  and  subversion  of  all  justice. 
And  those  who  are  the  most  sincere  would  not  be  free  from  con- 
tinual calumniations,  for  which  reason  the  orator  said  well,  invigi- 
landum  est  semper,  multce  insidice  suiU  bonis. 

And  the  reason  and  cause  why  a  Judge,  for  anything  done  by 
him  as  Judge,  by  the  authority  which  the  King  hath  committed  to 
him,  and  as  sitting  in  the  seat  of  the  King  (concerning  his  justice) 
shall  not  be  drawn  in  question  before  any  other  Judge,  for  any 
surmise  of  corruption,  except  before  the  King  himself,  is  for  this ; 
the  King  himself  is  de  jure  to  deliver  justice  to  all  his  subjects ; 
and  for  this,  that  he  himself  cannot  do  it  to  all  persons^  he  dele- 
gates his  power  to  his  Judges,  who  have  the  custody  and  guard  of 
the  King's  oath. 

And  forasmuch  as  this  concerns  the  honour  and  conscience  of 
the  King,  there  is  great  reason  that  the  King  himself  shall  take 
account  of  it,  and  no  other. 

And  Thorp's  judgment,  who  was  drawn  in  question  for  corrup- 
tion before  commissioners,  was  held  against  the  law,  and  upon  that 
he  was  pardoned;  and  it  is  contained  in  the  same  record,  quod  non 
trahitur  in  exemplum.  Vide  the  conclusion  of  the  oath  of  a  Judge. 
Vide  the  Chronicle  of  Stow,  18  Ed.  III.  312. 

Note :  Thomas  Weyland,  Chief  Justice  of  the  Common  Bench, 
Sir  Ralph  Hengham,  Justice  of  the  King's  Bench,  and  the  other 
Justices,  were  accused  of  bribery  and  corruption ;  and  their  causes 
were  determined  in  Parliament,  where  some  were  banished,  and 
some  were  fined  and  imprisoned. 

Vide  2  Ed.  III.,  fol.  27.  That  the  Justices  of  Trayl-baston  (so 
called  for  their  summary  proceeding)  were  in  a  manner  Justices  in 
Eyre;  and  their  authority  was  founded  upon  the  Stat,  of  Rag- 
man, which  you  may  see  in  the  old  Magna  Charta.  Vide 
the  form  of  the  commission  of  the  *  Trayl-baston,  Hollings-  [*  26] 
head,  Chron.,  fol.  312.     And  note  :  it  appears  by  the  said 
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precedent  and  Chronicle,  that  the  King  did  examine  the  corruption 
of  his  Judges  before  himself  in  the  Parliament,  and  not  by  force  of 
any  commission. 

Abmrdum  est  affirmare  (re  jttdicatd)  credmdum  esse  nonjudid. 

Seott  ▼.  Stansfield. 

L.  R.  3  Ex.  220-225  (s.  c.  37  L.  J.  Ex.  155 ;  18  L.  T.  572 ;  16  W.  R.  911). 

Slander.  —  County  Court  Judge.  —  Absolute  Privilege. 

[220]  Plea,  to  a  declaration  for  slander,  that  the  defendant  was  a  County  Court 
Judge,  and  the  words  complained  of  were  spoken  by  him  in  his  capacity 
as  such  Judge,  while  sitting  in  his  Court,  and  trying  a  cause  in  which  the  present 
plaintiff  was  defendant.  Replication,  that  the  said  words  were  spoken  falsely 
and  maliciously,  and  without  any  reasonable,  probable,  or  justifiable  cause,  and 
without  any  foundation  whatever,  and  not  bona  fide  in  the  dischaiige  of  the  de- 
fendant's duty  as  Judge,  and  were  wholly  irrelevant  in  reference  to  the  matter 
before  him. 

Hdd,  that  the  replication  was  bad,  and  the  action  not  maintainable. 

Declaration,  for  that  the  plaintiff  carried  on  the  business  of  an 
accountant  and  scrivener,  and  the  defendant  falsely  and  mali- 
ciously, and  without  reasonable  or  justifiable  cause,  and  not  on  any 
justifiable  occasion,  spoke  and  published  of  the  plaintiff,  of  and 
concerning  him  in  relation  to  his  said  business  and  the  carrying 
on  and  conducting  thereof,  the  words  following,  that  is  to  say: 
"  You,"  meaning  the  plaintiff,  "  are  a  harpy,  preying  on  the  vitals 
of  the  poor." 

2nd  plea :  that  before  and  at  the  time  when  the  alleged  griev- 
ance was  committed,  the  defendant  was  the  Judge  of  a  certain 
Court  of  record,  being  the  County  Court  of  Yorkshire,  holden  at 
Huddersfield,  and  at  the  time  when  he  did  what  was  complained 
of,  the  defendant  was  sitting  in  the  said  Court,  and  acting  in  his 
capacity  as  such  Judge  as  aforesaid,  and  was  as  such  Judge  hearing 
and  trying  a  cause  in  which  the  now  plaintiff  was  defendant,  the 
hearing  and  determination  of  which  was  within  the  jurisdiction  of 
the  said  Court ;  and  during  the  said  trial  the  now  defendant,  in  his 
capacity  as  such  Judge,  did,  as  such  Judge  sitting  as  aforesaid, 
speak  and  publish  the  said  words  of  which  the  plaintiff  complains 
which  is  the  supposed  grievance  above  complained  of. 

Replication  to  the  2nd  plea :  that  the  said  words  so  spoken  and 
published  by  the  defendant  as  aforesaid  were  spoken  falsely  and 
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maliciously,  and  without  any  reasonable,  probable,  or  justifiable 
cause,  and  without  any  foundation  whatever,  and  not  bond  Jlde  in 
discharge  of  his  duty  as  Judge  as  aforesaid,  and  were  wholly  un- 
called for,  immaterial,  irrelevant,  and  impertinent,  in  refer- 
ence to,  *  or  in  respect  of,  the  matters  before  him,  and  were  [*  221] 
wholly  unwarranted  on  the  said  occasion,  of  all  which 
premises  the  defendant  had  notice  before  and  at  the  time  of  the 
committing  of  the  said  grievance,  and  then  well  knew. 

Demurrer  and  joinder. 

Quain,  Q.  C.  (Kemplay  with  him),  in  support  of  the  demurrer. 
The  plea  and  replication  taken  together  raise  the  question  whether 
the  defendant  is  liable  to  an  action  in  respect  of  the  words  men- 
tioned in  the  declaration,  such  words  having  been  spoken  by  him 
in  his  capacity  of  Judge,  but  spoken  falsely,  maliciously,  and  ir- 
relevantly. There  is  no  authority  for  the  position  that  an  action 
will  lie  against  a  Judge  for  anything  done  by  him  while  acting  in 
the  exerciBe  of  his  jurisdiction.  The  remedy  for  any  official  mis- 
conduct on  the  part  of  the  defendant,  is  by  application  to  the  Lord 
Chancellor  for  his  removal  The  principle  which  governs  these 
cases  is  laid  down  in  the  case  of  Floyd  v.  Barker,  12  Co.  Rep. 
23  (p.  37,  arUe).  That  principle  has  been  followed  in  a  long 
series  of  decisions.  See  K  v.  Skinner,  Lofft,  55 ;  Miller  v.  Hope, 
2  Shaw  Sc.  App.  Cases,  125;  JekyU  v.  Sir  John  Moore,  2  B. 
&  P.  (N.  R)  341;  Bevis  v.  Smith,  18  C.  B.  126;  Henderson  v. 
Broomhead,  4  H.  &  N.  569 ;  Fray  v.  Blackburn,  3  B.  &  S.  576. 
It  is  quite  clear  from  these  cases  that  no  action  will  lie  against  a 
Judge  for  a  judicial  act,  though  it  be  alleged  to  have  been  done 
maliciously  and  corruptly.  The  true  ground  of  a  Judge's  exemp- 
tion from  actions  ia  to  be  found,  with  a  review  of  the  older  author- 
ities, in  the  judgment  of  Chief  Justice  Kent,  in  the  case  of  Yates 
v.  Lansing,  5  Job.  282,  9  Joh.  395.  In  the  case  of  Thomas  v. 
Churton,  2  B.  &  S.  475,  it  was  held  that  a  coroner  holding  an 
inquest  is  not  liable  to  an  action  for  words  falsely  and  maliciously 
spoken  by  him  in  his  address  to  the  jury ;  but  Cookburn,  Ch.  J., 
there  said  (2  B.  &  S.,  at  p.  479)  :  "  I  am  reluctant  to  decide,  and 
will  not  do  so  until  the  question  comes  before  me,  that  if  a  Judge 
abuses  his  judicial  office  by  using  slanderous  words,  maliciously 
and  without  reasonable  and  probable  cause,  he  is  not  to  be  liable 
to  an  action.**  Tlie  present  replication  is  probably  founded  upon 
that  dictum. 
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[*  222]  *  Manisty,  Q.  C,  contra,  — The  decisions  cited  are  inap- 
plicable to  tlie  present  case.  For  it  was  not  alleged  in  any 
of  those  cases  that  the  Judge  had  said,  maliciously  and  without 
reasonable  cause,  what  was  altogether  irrelevant  to  the  matter 
before  him.  In  Addison  on  Torts,  2nd  ed.,  p.  547,  the  law  is  thus 
laid  down:  "A  Judge,  therefore,  is  not  answerable  for  slander 
spoken  by  him  in  the  exercise  of  his  judicial  functions  in  reference 
to  a  matter  before  him;  but  if  he  goes  out  of  his  way  to  make 
slanderous  attacks  on  the  character  of  private  persons  in  respect  of 
matters  not  before  him,  and  into  which  he  has  no  jurisdiction  to 
inquire,  he  will  be  responsible,  like  any  other  individual,  for  the 
consequences."  The  cases  cited  in  support  of  that  proposition  are 
Lewis  V.  Levi,  27  L.  J.  Q.  B.  282,  and  MacGregor  v.  Thwaites, 
3  B.  &  C.  24  (27  R  R  274) ;  but  it  must  be  admitted  they  do  not 
go  far  enough  to  support  the  plaintiffs  contention.  It  is,  however, 
clear,  that  the  fact  of  a  Judge's  having  jurisdiction  to  try  a  partic- 
ular case  will  not  justify  his  going  out  of  his  way,  and,  with  refer- 
ence to  a  subject  wholly  irrelevant,  making  falsely  and  maliciously 
slanderous  statements  affecting  private  character.  It  is  then  just 
as  if  he  were  not  acting  in  his  judicial  character  at  all.  He  cannot 
abuse  his  office  for  the  purpose  of  doing  with  impunity,  under 
colour  of  it,  that  which  has  no  connection  with  it,  and  w^hich  in  a 
private  individual  would  be  actionable.  In  the  case  of  Houlden  v. 
Smith,  14  Q.  B.  841,  it  was  held  that  a  Judge  of  a  CJounty  Court 
is  answerable  for  an  act  done  by  his  command,  when  he  has  no 
jurisdiction,  and  is  not  misinformed  as  to  the  facts  on  which  juris- 
diction depends. 

Kelly,  C.  B.  —  I  am  of  opinion  that  our  judgment  must  be  for 
the  defendant.  The  question  raised  upon  this 'record  is  whether 
an  action  is  maintainable  against  the  Judge  of  a  County  Court, 
which  is  a  Court  of  record,  for  words  spoken  by  him  in  his  judicial 
character  and  in  the  exercise  of  his  functions  as  Judge  in  the  Court 
over  which  he  presides,  where  such  words  would  as  against  an 
ordinary  individual  constitute  a  cause  of  action,  and  where  they 
are  alleged  to  have  been  spoken  maliciously  and  without  probable 
cause,  and  to  have  been  irrelevant  to  the  matter  before  him. 
[*  223]  The  question  *  arises,  perhaps,  for  the  first  time  with  refer- 
ence to  a  County  Court  Judge,  but  a  series  of  decisions  uni- 
formly to  the  same  effect,  extending  from  the  time  of  Lord  Coke 
to  the  present  time,  establish  the  general  proposition  that  no  action 
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will  lie  against  a  Judge  for  any  acts  done  or  words  spoken  in  his 
judicial  capacity  in  a  Court  of  justice.  This  doctrine  has  been 
applied  not  only  to  the  superior  Courts,  but  to  the  Court  of  a  cor- 
oner and  to  a  Court  martial,  which  is  not  a  Court  of  record.  It  is 
essential  in  all  Courts  that  the  Judges  who  are  appointed  to  admin- 
ister the  law  should  be  permitted  to  administer  it  under  the  pro- 
tection of  the  law  independently  and  freely,  without  favour  and 
without  fear.  This  provision  of  the  law  is  not  for  the  protection 
or  benefit  of  a  malicious  or  corrupt  Judge,  but  for  the  benefit  of  the 
public,  whose  interest  it  is  that  the  Judges  should  be  at  liberty  to 
exercise  their  functions  with  independence  and  without  fear  of 
consequences.  How  could  a  Judge  so  exercise  his  ofl&ce  if  he  were 
in  daily  and  hourly  fear  of  an  action  being  brought  against  him, 
and  of  having  the  question  submitted  to  a  jury  whether  a  matter 
on  which  he  had  commented  judicially  was  or  was  not  relevant  to 
the  case  before  him  ?  Again,  if  a  question  arose  as  to  the  bona 
fides  of  the  Judge,  it  would  have,  if  the  analogy  of  similar  cases  is 
to  be  followed,  to  be  submitted  to  the  jury.  Thus,  if  we  were  to 
hold  that  an  action  is  maintainable  against  a  Judge  for  words 
spoken  by  him  in  his  judicial  capacity,  under  such  circumstances 
as  those  appearing  on  these  pleadings,  we  should  expose  him  to 
constant  danger  of  having  questions  such  as  that  of  good  faith  or 
relevancy  raised  against  him  before  a  jury,  and  of  having  the  mode 
in  which  he  might  administer  justice  in  his  Court  submitted  to 
their  determination.  It  is  impossible  to  overestimate  the  incon- 
venience of  such  a  result  For  these  reasons  I  am  most  strongly 
of  opinion  that  no  such  action  as  this  can,  under  any  circumstances, 
be  maintainable. 

Martin,  B.  —  I  am  also  of  the  same  opinion.  It  seems  to  me 
quite  clear  that  words  spoken  under  the  circumstances  stated  in 
these  pleadings  are  not  the  subject  of  an  action  of  slander.  The 
plea  states  that  the  defendant,  at  the  time  when  he  spoke  the 
words  complained  of,  was  sitting  as  the  Judge  of  a  Court  of  record, 
and  spoke  them  while  acting  in  his  capacity  of  Judge,  and 
trying  *  a  cause  within  his  jurisdiction  in  which  the  pres-  [*  224] 
ent  plaintiff  was  defendant.  If  words  spoken  under  such 
circumstances  were  the  subject  of  an  action  of  slander,  the  most 
mischievous  consequences  would  ensue ;  no  Judge,  as  my  Lord  has 
pointed  out,  would  then  be  able  freely  to  administer  justice,  for  if 
it  were  alleged,  as  is  the  case  here,  that  he  spoke  falsely  and  mali- 
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ciously,  and  not  hond  fide  in  the  discharge  of  his  duty,  and  that 
what  he  said  was  irrelevant  to  the  matter  in  hand,  a  jury  would 
have  to  determine  the  question  whether  what  he  said  in  the  course 
of  a  case  which  he  had  jurisdiction  to  try  was  or  was  not  said 
under  the  circumstances  so  alleged.  What  Judge  could  try  a  case 
with  any  degree  of  independence  if  he  was  to  be  afterwards  subject 
to  have  his  conduct  in  the  administration  of  justice  commented 
upon  to  a  jury,  and  the  propriety  of  it  determined  by  them  ?  It 
appears  to  me  that  the  opinion  expressed  by  Chief  Justice  Kent, 
in  the  American  case  cited,  puts  this  matter  upon  its  proper  foun- 
dation, and  states  that  which  is  both  sound  law  and  good  sense  in 
reference  to  it.  I  do  not  think  we  are  really  deciding  anything 
new,  for  to  my  mind  the  decisions  of  the  Court  of  Queen's  Bench 
have  gone  the  full  length  of  our  present  decision. 

Bramwell,  B.  —  I  am  entirely  of  the  same  opinion.  I  will  only 
quote  a  remark  made  by  the  late  Lord  Chief  Baron  in  the  case  of 
Gelen  v.  Hall,  2  H.  &  N.,  at  p.  393.  He  there  says :  "  The  question 
is  not  whether  a  magistrate  who,  without  any  evidence,  wilfully 
and  maliciously  convicts  a  person  brought  before  him,  is  liable  to 
an  action,  but  whether  a  man  who  has  really  acted  as  a  Judge  shall 
have  the  question  tried  before  a  jury."  There  might,  first  of  all, 
be  a  question  as  to  what  the  words  uttered  really  were,  for  the 
defendant  might  get  into  the  box  and  deny  having  used  the  words 
imputed  to  him,  and  the  jury  might  find  against  him:  then  it 
would  be  a  question  whether  they  were  spoken  hondL  fide.  That 
question  also  would  have  to  be  determined  by  a  jury  if  such  an 
action  as  the  present  were  maintainable.  I  think  there  would  be 
manifest  inconvenience  in  such  a  state  of  things. 

Channell,  B.  — I  am  of  the  same  opinion.  If  the  facts 
[*  225]  alleged  *  by  the  replication  were  true,  no  doubt  there  would 
be  misconduct  on  the  part  of  the  defendant.  It  does  not 
follow  from  the  decision  which  we  now  pronounce,  that  a  County 
Court  Judge  can  so  misconduct  himself  with  impunity.  If  a  County 
Court  Judge  be  guilty  of  misconduct  in  the  exercise  of  his  office, 
the  Lord  Chancellor  may,  if  he  think  it  expedient,  remove  him 
from  such  office ;  but  no  action  will,  in  my  opinion,  lie  against  him 
for  anything  done  by  hira  in  his  judicial  capacity.  For  the  benefit 
of  the  public  and  the  due  administration  of  justice,  the  law  pro- 
vides that  a  Judge  is  to  be  so  far  free  and  unfettered  in  the  exercise 
of  his  office  as  not  to  be  liable  to  an  action  for  what  he  does  in  the 
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capacity  of  Judge»  and  so  placed  under  restraint  in  the  discharge  of 
his  duty.  Judgment  for  the  defendant. 

ENGLISH  NOTES. 

The  rule  is  confirmed  hy  Anderson  v.  Gorrie  (C.  A.  1894),  1895,1  Q. 
B.  668,  71  L.  T.  382.  The  immunity  enjoyed  by  a  Judge  may  be  com- 
pared with  the  similar  exemption  possessed  by  advocates.  See  Munster 
T.  Lamb,  No.  2  of  ^'  Counsel, *'  7  B.C.  714.  Where  a  Judge  of  an 
inferior  Court  acted  without  jurisdiction,  he  was  held  not  to  be  within 
the  protection  of  the  rule.  Houlden  v.  Smith  (1850),  14  Q.  B.  841, 
19  L.  J.  Q.  B.  170.  A  similar  distinction  between  an  act  within  or 
without  the  jurisdiction  of  a  Judge  is  established  in  respect  of  the  old 
Ecclesiastical  Court  in  Beaurain  y.  Scott  (1813),  3  Camp.  388,  14  K. 
R.  759. 

Where  a  Judge  is  interested  in  the  subject-matter  of  a  dispute^  a 
Court  baring  appellate  jurisdiction  will  set  aside  his  order.  Dimes  v. 
Grand  Junction  Canal  Go.  (H.  L.  1852),  3  H.  L.  Cas.  759,  17  Jur. 
73  ;  Reg,  v.  Recorder  of  Cambridge  (1857),  8  El.  &  Bl.  637,  27  L.  J. 
M.  C.  160,  4  Jur.  (N.  S.)  334;  Ex  parte  Mediain  (1853),  1  El.  &  Bl. 
609,  22  L.  J.  Q.  B.  169.  It  is  no  objection  that  a  Judge  was,  prior  to 
his  elevation  to  the  bench,  engaged  in  the  cause.  Thellusson  y.  Ren* 
dlesham  (1858),  7  H.  L.  Cas.  429,  28  L.  J.  Ch.  948.  The  Court, 
howeyer,  in  that  case  approved  of  the  custom,  sanctioned  by  long 
ilsage,  of  a  Judge  refusing  to  adjudicate  upon  a  case  in  which  he  has 
been  engaged  as  counsel. 

It  was  pointed  out  in  the  notes  to  In  re  Tufhell  and  Grant  y.  Secre- 
tary of  State  far  India,  Nos.  8  and  9  of  "  Crown,''  8  R.  C.  233,  that  the 
position  of  Judges  is  assured  in  a  large  measure  by  statute.  In  Crown 
Colonies  Judges  may  be  removed  for  misbehaviour  or  neglect  of  duty. 
Montague  v.  Governor  of  Van  Diemen^s  Land  (1849),  6  Moo.  P.  C.  489. 
Before  being  removed,  he  should  be  given  an  opportunity  of  being 
heard  in  his  defence.  Willis  v.  Gipps  (1846),  5  Moo.  P.  C.  379.  But 
an  informal  notice  is  sufficient,  where  it  appears  that  the  removed  Judge 
has  not  been  prejudiced.     Monfagne^s  case,  supra. 

AMERICAN  NOTES. 

Mr.  Mechem  cites  the  principal  cases  (Public  Officers,  sect.  619),  with  a 
great  number  of  other  cases,  and  treats  the  subject  exhaustively. 

The  leading  case  on  this  point  in  this  country  is  Yates  v.  Lansing,  5  John- 
son (N.  Y.),  282,  affirmed  9  ibid.  30') ;  6  Am.  Dec.  290.  Kent,  Ch.  J.,  in  the 
lower  Court  examined  the  question  with  great  learning,  citing  Floyd  v.  Barker, 
and  concluding  substantially  in  accordance  with  the  statement  in  the  Rule. 
The  Court  said :  "  Where  Courts  of  special  or  limited  jurisdiction  exceed  their 
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powers,  the  whole  proceeding  is  coram  non  jwlice,  and  all  concerned  in  such 
void  proceedings  are  held  to  be  liable  in  trespass.  {Cast  of  the  MarshalseOj 
10  Co.  66 ;  Terry  v.  Huntington,  Hardres,  480.)  But  I  believe  this  doctrine 
has  never  been  carried  so  far  as  to  justify  a  suit  against  the  members  of  the 
superior  Courts  of  general  jurisdiction,  for  any  act  done  by  them  in  a  judicial 
capacity.  There  is  no  such  case  or  decision  that  I  have  met  with,  and  I  find 
the  doctrine  to  be  decidedly  otherwise."  "  Whenever  we  subject  the  estab- 
lished Courts  of  the  land  to  the  degradation  of  private  prosecution,  we 
subdue  their  independence  and  destroy  their  authority.  Instead  of  being  ven- 
erable before  the  public,  they  become  contemptible;  and  we  thereby  embolden 
the  licentious  to  trample  upon  everything  sacred  in  society,  and  to  overturn 
those  institutions  which  have  hitherto  been  deemed  the  best  guardians  of 
civil  liberty."  See  Cunningham  v.  Bucldin,  8  Cowen  (N.  Y.),  178;  18  Am. 
Dec.  432,  citing  Floyd  v.  Barker,  To  the  same  effect  are  Phelps  v.  Sill,  1  Day 
(Connecticut),  315  ;  Bradley  v.  Fisher,  13  Wallace  (U.  S.  Sup.  Ct.),  335,  a 
very  masterly  treatment  of  the  question ;  Morgan  v.  Dudley,  18  B.  Monroe 
(Kentucky),  693 ;  Kendall  v.  Stokes,  3  Howard  (U.  S.  Sup.  Ct.),  87 ;  Bnggs 
V.  Wardwell,  10  Massachusetts,  356;  Wall  v.  Trumbull,  16  Michigan,  228; 
Hoggat  v.  Bigley,  6  Humphrey  (Tennessee),  236 ;  Morrison  v.  McDonald,  21 
Maine,  550 ;  Carter  v.  Dow,  16  Wisconsin,  298 ;  Little  v.  Moore,  1  Southard 
(New  Jersey  Law),  74 ;  Lange  v.  Benedict,  73  New  York,  12 ;  29  Am.  Rep. 
80 ;  Busteed  v.  Parsons,  54  Alabama,  393  ;  25  Am.  Rep.  688,  citing  both  prin- 
cipal cases  (see  a  very  exhaustive  review  of  English  and  American  decisions, 
in  note,  p.  694) ;  Pratt  v.  Gardner,  2  Cushing  (Mass.),  63  ;  48  Am.  Dec.  652 ; 
Harrison  v.  Redden,  53  Kansas,  265 ;  Stone  v.  Graves,  8  Missouri,  148 ;  40  Am. 
Dec.  131;  Terry  v.  Wright,  —  Colorado,  — ;  and  see  as  to  qutisi  judicial 
officers,  Stewart  v.  Case,  53  Minnesota,  62;  39  Am.  St.  Rep.  574.  These 
cases  settle  that  a  Judge  of  a  Court  of  general  and  superior  jurisdiction  can 
be  held  liable  for  his  judicial  conduct  only  where  there  is  a  clear  absence  of 
jurisdiction.  Merely  exceeding  his  jurisdiction  gives  no  right  of  action. 
The  distinction  between  excess  and  absence  of  jurisdiction  is  clearly  marked. 

It  is  probable  that  our  Courts  apply  this  principle  only  where  the  Judge 
had  jurisdiction  of  person  and  subject-matter,  and  do  not  excuse  him  where 
he  was  destitute  of  jurisdiction,  although  they  excuse  him  for  mistake  in  the 
course  of  or  excess  of  jurisdiction.  Bradley  v.  Fisher,  supra ;  Lange  v.  Bene-- 
diet,  supra.  They  even  excuse  for  a  mistake  in  holding  that  the  facts  of  a 
given  case  invest  him  with  jurisdiction,  if  he  has  jurisdiction  of  that  class  of 
cases  :  Busteed  v.  Parsons,  supra ;  and  for  mere  excess  of  jurisdiction  where 
he  has  jurisdiction. 

The  most  interesting  recent  examination  of  the  question  is  in  Lange  v. 
Benedict,  supra.  Lange  was  convicted,  in  the  United  States  District  Court, 
before  Judge  Benedict,  of  an  offence  for  which  the  Court  had  authority  to 
punish  by  fine  or  imprisonment.  The  Court  imposed  both.  The  defendant 
paid  his  fine,  and  sued  out  habeas  corpus,  returnable  at  the  same  term,  and  on 
the  return  the  Court  vacated  that  sentence  and  resentenced  him  to  imprison- 
ment alone,  and  he  was  thereupon  committed  for  five  days.  On  subsequent 
proceedings  the  United  States  Supreme  Court  adjudged  the  second  sentence 
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void  and  discharged  him.  {Ex parte  Lange,  18  Wallace,  163.)  The  New  York 
Court  of  Appeals  held  that  the  Judge  was  not  civilly  liable  in  damages  for  that 
act  in  excess  of  jurisdiction,  citing  Floyd  v.  Barker^  and  observing :  *<  He 
was,  in  fact,  sitting  in  the  place  of  justice ;  he  was  at  the  very  time  of  the 
act  a  Court ;  he  was  bound  by  his  duty  to  the  public  and  to  the  plaintiff  to 
pass  as  such,  upon  the  question  growing  out  of  the  facts  presented  to  him, 
and  as  a  Court  to  adjudge  whether  a  case  had  arisen  in  which  it  was  the 
demand  of  the  law,  that  on  the  vacating  of  the  unlawful  and  erroneous  sen- 
tence or  judgment  of  the  Court,  another  sentence  or  judgment  could  be  pro- 
nounced upon  the  plaintiff.  So  to  adjudge  was  a  judicial  act,  done  as  a 
Judge,  as  a  Court,  though  the  adjudicatioQ  was  erroneous,  and  the  act  based 
upon  it  was  without  authority  and  void.  Where  jurisdiction  over  the  sub- 
ject is  invested  by  law  in  the  Judge,  or  in  the  Court  which  he  holds,  the  man- 
ner and  extent  in  which  the  jurisdiction  shall  be  exercised  are  generally  as 
much  questions  for  his  determination  as  any  other  involved  in  the  case ; 
although  upon  the  correctness  of  his  determination  in  those  particulars  the 
validity  of  his  judgment  may  depend.  Ackerly  v.  Parkinson,  supra.  For  such 
an  acty  a  person  acting  as  Judge  therein  is  not  liable  to  civil  or  criminal 
action.  The  power  to  decide  protects,  though  the  decision  be  erroneous. 
See  Gamett  v.  Ferrand,  6  B.  &  C.  611."  The  "brief  "  of  the  plaintiff's  coun- 
sel in  this  case  (William  Henry  Amoux,  of  New  York)  formed  a  volume 
of  several  hundred  pages,  and  constitutes  one  of  the  most  learned  and 
important  treatises  on  jurisdiction  ever  published.  The  titles  of  the  cases 
cited  alone  cover  nine  pages  of  the  official  report. 

In  Bradley  v.  Fisher,  supra,  Mr.  Justice  Field  observed:  "  The  plea  .  .  . 
sets  up  that  the  order  for  the  entry  of  which  the  suit  was  brought  was  a  judi- 
cial act,  done  by  the  defendant  as  the  presiding  Justice  of  a  Court  of  general 
criminal  jurisdiction.  If  such  were  the  character  of  the  act  and  the  jurisdic- 
tion of  the  Court,  the  defendant  cannot  be  subjected  to  responsibility  for  it  in 
a  civil  action,  however  erroneous  the  act  may  have  been,  and  however  injurious 
in  its  consequence  it  may  have  proved  to  the  defendant.  For  it  is  a  general 
principle  of  the  highest  importance  to  the  proper  administration  of  justice 
that  a  judicial  officer,  in  exercising  the  authority  vested  in  him,  shall  be  free 
to  act  upon  his  own  convictions,  without  apprehensions  of  personal  conse- 
quences to  himself.  Liability  to  answer  to  every  one  who  might  feel  himself 
aggrieved  by  the  action  of  the  Judge  would  be  inconsistent  with  the  posses- 
sion of  this  freedom,  and  would  destroy  that  independence  without  which  no 
judiciary  can  be  either  respectable  or  useful.  As  observed  by  a  distinguished 
English  Judge  (Justice  Matnr,  in  Taa/e  v.  Donnes,  3  Moore  P.  C.  41, 
ndte),  it  would  establish  the  weakness  of  judicial  authority  in  a  degrading 
responsibility. 

'<  The  principle  therefore  which  exempts  Judges  of  superior  or  general 
authority  from  liability  in  a  civil  action  for  acts  done  by  them  in  the  exercise 
of  their  judicial  functicms,  obtains  in  all  countries  where  there  is  any 
weU-ordered  system  of  jui*isprudence.  It  has  been  the  settled  doctrine 
of  the  English  Courts  for  many  centuries,  and  has  never  been  denied,  that 
we  are  aware  of,  in  the  Courts  of  this  country.     It  has,  as  Chancellor 

VOL.  XV.  —  4 


50  JUDGE. 

Not.  8,  4.  —  Floyd  v.  Barker ;  Beott  v.  Btanrteld.  — Notes. 

Kent  observes  (Yates  v.  Laming^  5  Johnson,  291),  'a  deep  root  in  the  com- 
mon law.' 

"  Nor  can  this  exemption  of  the  Judges  from  civil  liability  be  affected  by 
the  motives  with  which  their  judicial  actsi  are  performed.  The  purity  of 
their  motives  cannot  in  this  way  be  the  subject  of  judicial  inquiry."  (Quot- 
ing from  Floyd  v.  Barker)  :  "  The  truth  of  this  latter  observation  is  manifest 
to  all  persons  having  much  experience  with  judicial  proceedings  in  the  supe- 
rior Courts.  Controversies  involving  not  merely  great  pecuniary  interests, 
but  the  liberty  and  character  of  the  parties,  and  consequently  exciting  the 
deepest  feelings,  are  being  constantly  determined  in  those  Courts,  in  which 
there  is  great  conflict  in  the  evidence  and  great  doubt  as  to  the  law  which 
govern  their  decision.  It  is  this  class  of  cases  which  impose  upon  the  Judge 
the  severest  labor,  and  often  create  in  his  mind  a  painful  sense  of  his  respon- 
sibDity.  Yet  it  is  precisely  in  this  class  of  cases  that  the  losing  party  feels 
most  keenly  the  decision  against  him,  and  most  readily  accepts  anything  but 
the  soundness  of  the  decision  in  explanation  of  the  action  of  the  Judge. 
Just  in  proportion  to  the  strength  of  his  convictions  of  the  correctness  of  his 
own  view  of  the  case  is  he  apt  to  complain  of  the  judgment  against  him, 
and  from  complaints  of  the  judgment  to  pass  to  the  ascription  of  improper 
motives  to  the  Judge.  When  the  controversy  involves  questions  affecting 
large  amounts  of  property,  or  relates  to  a  matter  of  general  public  concern* 
or  touches  the  interests  of  numerous  parties,  the  disappointment  occasioned 
by  an  adverse  decision  often  finds  vent  in  imputations  of  this  character,  and 
from  the  imperfection  of  human  character  this  is  hardly  a  subject  of  wonder. 
If  civil  actions  could  be  maintained  in  such  cases  against  the  Judges,  because 
the  losing  party  should  see  fit  to  allege  in  his  complaint  that  the  acts  of  the 
Judge  were  done  with  partiality,  or  maliciously,  or  corruptly,  the  protection 
essential  to  judicial  independence  would  be  entirely  swept  away.  Few  per- 
sons sufficiently  irritated  to  institute  an  action  against  a  Judge  would  hesitate 
to  ascribe  any  character  to  the  acts  which  would  be  essential  to  the  main- 
tenance of  the  action. 

"  If  upon  such  allegations  a  Judge  could  be  compelled  to  answer  in  a  civil 
action  for  his  judicial  acts,  not  only  would  his  office  be  degraded  and  his  use- 
fulness destroyed,  but  he  would  be  subjected  for  his  protection  to  the  neces- 
sity of  preserving  a  complete  record  of  all  the  evidence  before  him  in  every 
litigated  case,  and  of  the  authorities  cited  and  arguments  presented,  in  order 
that  he  might  be  able  to  show  to  the  Judge  before  whom  he  might  be  sum- 
moned by  the  losing  party  —  and  that  Judge  perhaps  one  of  an  inferior  juris- 
diction— that  he  had  decided  as  he  did  with  judicial  integrity;  and  the 
second  Judge  would  be  subjected  to  a  similar  burden,  as  he  in  his  turn  might 
also  be  held  amenable  to  the  losing  party."  (Citing  Pratt  v.  Gardner, 
2  Cushing  (Mass.),  63;  48  Am.  Dec.  652;  Fray  v.  Blackburn,  3  Best  & 
Smith,  576.) 

"In  this  country  the  Judges  of  the  superior  Courts  of  record  are  only 
responsible  to  the  people,  or  the  authorities  constituted  by  the  people,  from 
whom  they  receive  their  commissions,  for  the  manner  in  which  they  dis- 
charge the  great  trusts  of  their  office.    If  in  the  exercise  of  the  powers  with 
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which  they  are  clothed  as  ministers  of  justice  they  act  with  partiality,  or 
maliciorisly,  or  corruptly,  or  arbitrarily,  or  oppressively,  they  may  be  called  to 
account  by  impeachment,  and  suspended  or  removed  from  office.  In  some 
States  they  may  be  thus  suspended  or  removed  without  impeachment,  by  a 
vote  of  the  two  Houses  of  the  Legislature.''  (Two  Justices  dissented,  on  the 
ground  that  a  Judge  is  civilly  liable  if  he  acts  maliciously  or  corruptly.) 

Very  similar  expressions  were  used  by  Chief  Justice  Shaw,  in  Pratt  v. 
Gardner  J  supra ;  and  in  Phelps  v.  Sill,  supra,  the  Court  said :  "  If  by  any 
mistake  in  the  exercise  of  his  office,  a  Judge  should  injure  an  individual,  hard 
would  be  his  condition  if  he  were  ^  be  responsible  therefor  in  damages. 
The  rules  and  principles  which  govern  in  the  exercise  of  judicial  power  are 
not  in  all  cases  obvious  :  they  are  often  complex,  and  appear  under  different 
aspects  to  different  persons.  No  man  would  accept  the  office  of  Judge,  if  his 
estate  were  to  answer  for  every  error  in  judgment,  or  if  his  time  and  property 
were  to  be  wasted  in  litigations  with  every  man  whom  his  decisions  might 
offend.  It  is  therefore  a  settled  principle  that  however  erroneous  his  judg- 
ment may  be,  either  by  positive  acts,  neglect,  or  refusal  to  do  certain  acts,  or 
however  injurious  to  suitors,  a  Judge  is  never  liable  in  any  civil  action  for 
damages  arising  from  his  mistake." 

A  Judge  is  not  liable  in  damages  for  disbarring  an  attorney.  Manning  v. 
French,  149  Massachusetts,  301 ;  4  Lawyers'  Rep.  Annotated,  339. 

A  mayor,  sitting  as  Judge  in  the  mayor's  Court,  and  ordering  the  arrest  of 
a  person  for  contempt,  is  -not  civilly  answerable,  although  he  acted  erroneously 
and  maliciously.  Scott  v.  Fishblatey  117  North  Carolina,  265.  "But  for  the 
government,  of  which  he  is  a  part,  there  would  be  no  law,  nor  would  there  be 
any  Courts  to  right  public  wrongs,  none  to  which  the  citizen  (the  plaintiff) 
could  appeal  to  have  his  private  rights  declared  and  enforced.  But  for  the 
law,  and  the  Courts  to  declare  and  enforce  the  law,  the  plaintiff  would  be 
without  remedy  for  any  grievance,  and  the  law  of  course  might  prevail.  To 
have  this  legal  protection,  it  is  necessary  to  have  Courts,  — Judges,  justices  of 
the  peace,  including  the  mayors  of  towns  and  cities.  And  it  is  the  experience 
and  wisdom  of  our  country  that  these  Courts  cannot  exist,  or  at  least  cannot 
discharge  their  judicial  functions,  unless  they  are  made  free  from  pecuniary 
liability  while  so  acting.  This  does  not  protect  them  from  impeachment, 
nor  from  indictment  for  misconduct,  fraud,  or  corruption  in  office,  because 
these  are  public  wrongs  committed  against  the  government,  whose  servants 
they  are." 

But  if  a  Judge  of  a  Court  of  inferior  or  limited  jurisdiction  assumes  juris- 
diction where  he  has  none,  or  acts  without  jurisdiction  of  person  or  matter, 
he  is  liable  to  an  action  of  damages.  Yates  v.  tanning,  supra ;  Phelps  v.  Sill, 
supra;  Palmer  v.  Carroll,  24  New  Hampshire,  314;  Craig  v.  Burnett,  32 
Alabama,  728;  Clarke  v.  May,  2  Gray  (Mass.),  410;  61  Am.  Dec.  470; 
Piper  Y.  Pearson,  2  Gray,  120;  61  Am.  Dec.  438;  Waterville  v.  Barton,  64 
Maine,  321;  Hendrick  v.  Whittemore,  105  Massachusetts,  23;  Morrill  v. 
Thurston,  iQ  Vermont,  732;  Vaughn  v.  Congdon,  56  Vermont,  611;  48  Am. 
Rep.  758 ;  and  a  long  citation  of  cases  in  Mr.  Mechem's  treatise,  sect.  630, 
p.  413.    This  principle  has  been  so  strictly  adjudged  that  an  inferior  magis- 
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trate,  acting  in  good  faith  under  a  statute  afterwards  pronounced  unconstitu- 
tional, has  been  held  in  damages.  Kelly  v.  Bemisj  4  Gray  (Mass.),  83 ;  64  Am. 
Dec.  50 ;  Ely  v.  Thompsariy  3  A.  E.  Marshall  (Kentucky),  70.  But  this  doctrine 
is  criticised  in  Henke  v.  McCord,  55  Iowa,  378,  and  there  seems  a  disposition 
in  recent  times  to  relax  this  severity,  and  to  excuse  the  officer,  where  he  has 
jurisdiction  of  the  class  of  cases  in  question,  but  errs  in  holding  that  he  has 
acquired  jurisdiction  of  the  person.  As,  for  example,  it  has  been  held  that  a 
magistrate  is  not  liable  for  error  in  holding  that  a  complaint  or  affidavit  is 
sufficient  to  confer  jurisdiction :  Bocock  v.  Cochran,  32  Hun  (N.  Y.  Sup.  Ct), 
521 ;  Clark  v.  Spicer,  6  Kansas,  440 ;  and  color  of  authority  has  been  held 
to  acquit  him  of  liability:  Grove  v.  Van  Duyn,  44  New  Jersey  Law,  654; 
42  Am.  Rep.  648,  note ;  Henke  v.  McCord,  55  Iowa,  378;  Savacol  v.  Boughlanj 
5  Wendell,  170 ;  21  Am.  Dec.  181.  Mr.  Mechem  very  wisely  says  on  this 
point :  "  Under  the  strict  rule  above  referred  to,  as  wiU  be  seen  from  the  case 
cited  in  the  note,  it  is  held  that  the  Justice  or  other  inferior  magistrate  is 
liable  for  a  jurisdiction  wrongfully  assumed,  or  proceeding  without  jurisdic- 
tion, even  though  he  was  called  upon  to  decide  whether  the  preliminary  facts, 
complaint,  or  affidavit  were  sufficient  to  confer  jurisdiction,  and  acted  in  good 
faith  in  deciding  that  they  were.  The  doctiine  has  however  met  with  much 
forcible  and  reasonable  dissent  in  recent  times.  There  are  undoubtedly 
cases  in  which  the  rule  stated  is  properly  applicable,  as  where  jurisdiction  ia 
assumed  or  exercised  without  even  the  color  of  authority,  or  beyond  limits 
which  are  clearly  and  unambiguously  defined,  or  in  the  face  of  express 
statutory  prohibitions.  But  where,  on  the  other  hand,  the  officer  has  juris- 
diction of  the  subject-matter,  t.  e.  of  that  class  of  cases,  but  the  question  of 
jurisdiction  in  that  particular  case  depends  upon  some  question  for  judicial 
determination, .  as  upon  the  validity  or  proper  construction  of  a  doubtful 
statute,  or  upon  technical  legal  sufficiency  of  the  averments  of  a  preliminary 
complaint  or  affidavit,  or  the  existence  of  jurisdictional  facts,  —  questions 
upon  which  he  is  bound  to  decide,  and  questions,  too,  upon  which,  as  is  often 
the  case,  the  learned  Judges  of  the  Courts  of  last  resort  are  unable  to  agree,  — 
it  certainly  seems  not  only  impolitic,  but  a  violation  of  the  well-established 
principle  governing  the  liability  of  judicial  officers,  to  hold  the  inferior  officer 
liable,  at  any  rate  where  he  has  acted  in  good  faith  and  with  an  honest 
endeavor  to  do  the  right."     (Pub.  Off.,  sect.  652.) 

A  justice  of  the  peace  is  not  personally  liable  for  excluding  spectators 
from  the  Court  room  on  a  trial  before  him,  where  he  had  no  authority  so 
to  act.  Williamson  v.  Lacy,  86  Maine,  80;  25  Lawyers'  Rep.  Annotated, 
506. 

A  Judge  of  an  inferior  Court,  with  jurisdiction  of  the  subject,  but  failing 
to  acquire  jurisdiction  of  the  person,  is  not  civilly  liable  in  damages  for  his 
official  act,  unless  wdlful  or  corrupt.  McCall  v.  Cohen,  16  South  Carolina,  445 ; 
42  Am.  Rep.  641.  But  otherwise  if  he  enteilains  jurisdiction  of  an  offence 
obviously  barred  by  the  Statute  of  Limitations.  Vaughn  v.  Congdon,  56 
Vermont,  111 ;  48  Am.  Rep.  758.  Or  issues  a  search-warrant  without  the 
observance  of  the  preliminary  requisites.  Grumon  v.  Raymond,  1  Connecticut, 
40;  6  Am.  Dec.  200;   Flack  v.  Harrington,  Breese  (Illinois),  213;    12  Am. 
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Dec.  170.  A  justice  of  the  peace  is  not  liable  for  erroneously  refusing  to 
grant  an  appeal.  Jordan  v.  Hanson,  49  New  Hampshire,  199;  6  Am.  Rep. 
508.  Nor  for  mere  error  of  judgment  in  proceedings  regularly  before  him. 
Reid  V.  Hood,  2  Nott  &  McCord  (So.  Car.),  168;  10  Am.  Dec.  582.  Nor  for 
erroneously  holding  a  defendant  to  trial  for  an  offence  of  which  he  had  'juris- 
diction, but  where  the  defendant  was  entitled  to  and  offered  bail.  Austin  v. 
Vroomatiy  128  New  York,  229;  14  Lawyers'  Rep.  Annotated,  188.  And  is 
protected  in  the  exercise  of  acts  in  good  faith  in  excess  of  his  jurisdiction. 
Adkins  v.  Brewery  3  Cowen  (N.  Y.),  206;  15  Am.  Dec.  264;  Thompson  v. 
Jackson,  93  Iowa,  376 ;  37  Lawyers'  Rep.  Annotated,  92.  Of  the  last  decision 
the  editor  of  the  Lawyers'  Rep.  Annotated  says :  '<  The  above  case  is  in  line 
with  the  trend  of  judicial  thought  in  its  disposition  to  break  down  the  dis- 
tinction as  to  the  liability  of  inferior  and  superior  Judges  for  acts  done  in 
excess  of  jnrisdiction.  But  there  is  grave  doubt  as  to  the  correctness  of  the 
decision.  Judges,  whether  of  superior  or  inferior  jurisdiction,  are  not 
exempt  from  liability  for  their  acts  if  they  act  entirely  without  jurisdic- 
tion." That  is  ti-ue;  but  "without"  is  not  equivalent  to  "in  excess  of." 
If  a  Judge  has  jurisdiction  of  the  person  and  of  the  class  of  cases  in  question, 
he  doea  not  act  "  without "  jurisdiction,  although  he  acts  in  excess  of  juris- 
diction. The  inception  of  jurisdiction  is  sufficient  for  superior  Judges.  But 
the  relaxation  as  to  liability  for  merely  excessive  acts  of  inferior  Judges  is 
recently  noticeable,  as  the  editor  points  out.  It  was  formerly  held  pretty 
generally  that  acts  of  an  inferior  magistrate  in  excess  of  his  jurisdiction  ren- 
dered him  civilly  liable  in  damages.  Kelly  v.  Remhert,  Harper  (So.  Car.),  65 ; 
18  Am.  Dec.  643. 

In  Donovan  v.  Harrison,  a  very  recent  New  Hampshire  case  (not  yet 
officially  reported),  it  was  said,  sustaining  the  principle  of  Askby  v.  While, 
Ld.  Raym.  938 ;  1  £.  R.  C.  521 :  "  The  principle  that  no  civil  action  lies 
against  a  judicial  officer  for  neglect  or  breach  of  official  duty  (Anderson  v. 
Gorrie  (1895),  1  Q.  B.  668;  Fray  v.  Blacli>um,  3  B.  &  S.  576)  does  not  apply 
to  a  supervisor  who  acts  from  wilful,  corrupt^  and  malicious  motives  (  Waldron 
V,  Berry,  51  New  Hampshire,  136),  as  the  reason  for  exempting  Judges  from 
civil  actions  does  not  apply  to  officers  who  decide  questions  not  between  indi- 
viduals but  between  individuals  and  the  public,  and  the  duties  of  a  supervisor 
are  ministerial  as  well  as  judicial.  Lincoln  v.  Hapgood,  11  Mass.  350 ;  Spear  v. 
Cummings,  23  Pick.  224."  The  case  last  cited  decided  the  novel  principle 
(by  Shaw,  Ch.  J.)  that  the  teacher  of  a  town  school  is  not  liable  to  any  action 
by  a  parent  for  refusing  to  instruct  his  children.  All  the  American  cases 
sustain  the  distinction  between  judicial  and  ministerial  action,  and  give  a 
private  action  for  misconduct  in  the  latter. 

In  Lander  v.  Seaver,  32  Vermont,  114 ;  76  Am.  Dec.  156,  the  claim  was 
made  that  a  school  teacher  acts  in  a  judicial  capacity,  and  therefore  is  not 
liable  for  error  of  judgment  in  inflicting  corporeal  punishment ;  but  this  was 
disapproved  by  the  Court. 
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No.  1.  — CREED  V.  FISHER 
(EXCH.  1854) 

RULE. 

There  is  no  right  of  peremptory  challenge  to  jurymen 


upon  a  civil  action. 


Creed  v.  Fisher. 

23  L.  J.  Ex.  143,  144. 


[143]  Special  Jury,  —  Challenge, 

There  is  no  right  of  peremptory  challenge  of  special  jurors  summoned  at  the 
assizes  under  the  provisions  of  the  15  &  16  Vict.,  c.  76,  s.  108. 

This  was  an  action  for  an  assault  and  battery,  and  came  on  for 
trial,  at  the  Exeter  Summer  Assizes,  1853,  before  Talfourd,  J.  A 
special  jury  had  been  obtained  under  the  15  &  16  Vict.,  c.  76, 
8.  108,  but  upon  the  jury  panel  being  called,  the  counsel  for  the 
defendant  proposed  to  challenge  one  of  the  special  jurors  peremp- 
torily, but  his  Lordship  refused  to  allow  the  challenge.  The 
plaintiff  obtained  a  verdict,  with  £300  damages. 

A  rule  nisi  was  subsequently  obtained  for  a  new  trial,  on  the 
ground  of  the  refusal  of  the  challenge,  and  also  that  the  damages 
were  excessive. 

Crowder  and  Collier  showed  cause.  It  is  a  mistake  to  suppose 
that  there  is  any  right  of  peremptory  challenge  of  special  jurors. 
The  108th  section  gives  no  such  right,  nor  is  there  any  reason 
why  it  should  be  allowed,  for  if  it  be  feared  that  a  fair  trial  can- 
not be  had  by  a  panel  summoned  under  the  new  Act,  the  old 
mode  of  striking  a  special  jury  may  be  resorted  to  under  the  pro- 
viso at  the  end  of  the  108th  section. 

Parke,  B.  —  It  is  quite  clear  that  a  special  jury  is  on  the  same 
footing  as  a  common  jury.  There  must  be  a  cause  for  challenging. 
Although  it  is  a  common  practice  if  a  juryman   is  objected  to. 
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not  to  call  him,  yet  it  is  not  a  matter  of  right.  It  is  the 
same  in  trials  for  misdemeanours.  I  recollect  trying  a  case 
for  misdemeanour  at  York,  when  every  juryman  in  the 
panel  *  was  objected  to  on  the  one  side  or  the  other ;  but  [*  144] 
the  panel  being  exhausted,  I  ordered  the  first  name  to  be 
called,  and  required  cause  to  be  shown  why  he  should  not  serve, 
and  we  soon  had  a  jury. 

Pollock,  C.  B.,  Aldekson,  B.,  and  Platt,  B.,  intimated  their  as- 
sent to  this  view ;  and 

Slade  (with  whom  were  Mowbray  and  Coleridge)  did  not  argue 
this  part  of  the  rule ;  and  on  the  other  point  the  rule  was  after- 
wards discharged.  StUe  discharged. 

ENGLISH  NOTES. 

For  the  mode  of  preparing  jury  lists,  returning  the  names  of  persons 
qualified  as  jurors,  making  up  the  jury-book,  summoning  jurors,  pre- 
paring the  panel,  balloting  for,  calling  and  swearing  juries,  in  particu- 
lar cases,  the  reader  must  be  referred  to  the  various  statutes  by  which 
these  matters  are  provided  for.  ^ 

As  regards  the  matters  which  may  be  tried  by  a  jury,  and  the  way 
in  which  a  party  obtains  a  jury  in  the  Supreme  Court,  see  E.  S.  G. 
(1883),  0.  36,  rr.  2-8. 

Under  these  rules  it  is  in  the  discretion  of  the  Court  to  make  or  to 
refuse  an  order  for  the  trial  with  a  jury  of  an  action  which  has  been 
commenced  in  the  Chancery  Division:  Attomey-Genercd  v.  Vyner 
(C.  A.  1890),  38  W.  R.  194;  Jenkins  v.  Bushby  (1891),  1  Ch.  484, 
60  L.  J.  Ch.  254,  64  L.  T.  213,  39  W.  R.  321;  Mangan  v.  Metropolis 
tan  Electric  Supply  Co,,  C.  A.  (1891),  2  Ch.  551,  65  L.  T.  202;  or  in 
the  Queen's  Bench  Division,  if  before  the  Judicature  Act  it  might 
have  been  brought  in  either  the  Chancery  or  Common  Law  Courts : 
Baring  v.  North  Western  of  Uruguay  Railway  Co.  (1893),  2  Q.  B. 
406,  69  L.  T.  740.  The  Court  of  Appeal  ought  not  to  interfere  with 
the  exercise  of  discretion  where  there  is  no  reason  for  expecting  a  fail- 
ure of  justice.  Mangan  v.  Metropolitan  Electric  Supply  Co.,  supra. 
The  onus  is,  however,  upon  the  party  desiring  the  jury  to  show  some 
good  reason  for  it.  Attorney- General  v.  Vyner ^  supra ;  Jenkins  v. 
Bushby,  supra. 

Plaintiffs'  ship  was  being  moved  in  defendants'  docks  by  their  tugs 
from  one  berth  to  another.  As  she  was  light,  compensation  booms 
were  attached  to  her  to  keep  her  upright,  but  she  was  pulled  over  by 
the  tugs  and  sank.  It  was  held  that  there  was  an  issue  in  the  action 
requiring  scientific  investigation  within  r.  5,  supra,  and  that  therefore 
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the  Judge  had  jurisdiction  to  direct  it  to  be  tried  without  a  jury. 
Swyny  v.  NoHh  Eastern  Railway  Co.  (1896),  74  L.  T.  88. 

As  to  the  cases  in  which  a  special  jury  may  be  had,  see  6  Geo.  IV., 
c.  50,  8.  30,  and  R.  S.  C.  1883,  r.  7  (b),  (c),  (d).  The  Court  has  no 
power  to  order  a  special  jury  for  the  trial  of  a  person  charged  with 
felony.    Reg.  v.  Mayne  (1884),  32  W.  R.  95. 

As  to  the  mode  of  obtaining  a  special  jury,  see  the  sub-rules  last 
mentioned.  Common  Law  Procedure  Act,  1852,  ss.  112,  113,  and 
Juries  Act,  1870  (33  &  34  Vict.,  c.  77),  s.  18. 

Special  juries  may  now  be  balloted  for  in  the  same  way  as  common 
juries,  but  it  is  provided  that  they  may  still  be  struck  according  to  the 
former  practice.  See  Common  Law  Procedure  Act,  1852,  s.  108,  and 
Juries  Act,  1870  (33  &  34  Vict,  c.  77),  ss.  16,  17. 

As  to  striking  a  special  jury,  see  6  Geo.  IV.,  c.  50,  ss.  30-36;  Com- 
mon Law  Procedure  Act,  1852,  s.  110 ;  see  also  Anon,  (1696),  1  Salk. 
405 ;  Rex  v.  HaH  (1776),  Cowp.  412 ;  Rex  v.  Wooler  (1817),  1  B.  & 
Aid.  193,  18  R.  R.  460;  White  v.  Eastern  Union  Railway  Co.  (1852), 
11  C.  B.  875,  21  L.  J.  C.  P.  112. 

An  application  that  a  jury  be  struck  should  be  made  to  a  Judge  at 
Chambers.  Chuck  v.  Harris  (1840),  2  Scott  N.  R.  82 ;  Phelps  v. 
Keily  (1842),  3  Man.  &  Gr.  883,  4  Scott  K  R.  376.  Where  a  party 
had  obtained  a  rule  for  a  special  jury,  it  was  held  that  a  Judge  might 
make  an  order  obliging  him  to  proceed  to  the  striking  of  it.  Joseph  v. 
Perry  (1835),  3  Dowl.  P.  C.  699.  In  a  set,  fa.  by  the  plaintiffs  as 
trustees  of  a  bank,  the  plaintiffs  having  obtained  a  rule  for  a  special 
jury,  the  Court  made  them  undertake  to  strike  out  of  the  list  any  who 
might  be  shareholders  in  the  bank.  Esdaile  v.  Lund  (1844),  12  M.  & 
W.  734,  13  L.  J.  Ex.  191,  8  Jur.  385,  1  D.  &  L.  990. 

The  party  applying  for  a  special  jury  is  only  allowed  the  costs  of  a 
common  jury,  unless  the  Judge  certify  (6  Geo.  IV.,  c.  50,  s.  34).  This 
statute  applies  to  criminal  cases.  Reg.  v.  Pembridge  (Inhabitants) 
(1842),  3  Q.  B.  901,  12  L.  J.  Q.  B.  47.  At  the  trial  of  an  action  in 
January,  1890,  the  plaintiff  obtained  a  verdict  The  Judge  had  left 
the  building  at  the  time  when  the  verdict  was  given,  and  the  following 
morning,  on  the  application  of  the  plaintiff's  counsel,  he  gave  judg- 
ment in  accordance  with  the  findings;  but  counsel  omitted  to  ask  him 
to  certify  for  a  special  jury.  It  was  held  that  an  application  in  April, 
1890,  for  the  certificate  must  be  refused.  Webster  v.  Appleton  (1890), 
62  L.  T.  704. 

A  jury  consists  of  twelve  men.  See  6  Geo.  IV.,  c.  50,  s.  26.  Where 
by  mistake  thirteen  were  sworn,  the  Judge  discharged  the  jury  and  had 
them  sworn  again.  Muirhead  v.  Evans  (1851),  6  Ex.  447,  20  L.  J. 
Ex.  211.     A  grand  jury  ought  not  to  consist  of  more  than  twenty-three 
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persons.    Rex  v.  Manh  (1837),  6  Ad.  &  El.  236,  1  N.  &  P.  187,  2  H. 
&  W.  366,  1  Jur.  38. 

The  qualifications  required  by  the  yarious  kinds  of  jurors  are  pro- 
vided for  by  statute. 

By  the  Juries  Act,  1870,  s.  9,  the  persons  described  in  the  schedule 
to  the  Act  are  exempted  from  service,  and  all  previous  exemptions  are 
abolished.  The  exemptions  in  the  schedule  apply  to  jurors  summoned 
to  serve  on  coroners'  inqueste.  Reg.  v.  DuUany  or  In  re  Button  (1892), 
1  Q.  B.  486,  61  L.  J.  Q.  B.  190,  66  L.  T.  824,  40  W.  R.  270. 

There  are  statutory  provisions  for  the  fining  of  persons  failing  to 
attend  on  a  jury  pursuant  to  summons,  as  also  for  the  remitting  of  such 
fines. 

Where  an  issue  was  directed  by  a  court  of  equity  to  be  tried  at  bar 
by  a  special  jury  of  a  county  in  which  the  cause  did  not  arise,  the 
Court  fined  those  special  jurors  who  did  not  attend,  it  being  proved 
that  they  were  duly  summoned.  Layhum  v.  Crisp  (1838),  8  Car.  &  P. 
397.  The  Court  remitted  the  fine  where  the  party  summoned  had  let 
his  house  and  was  abroad,  and  this  fact  had  been  communicated  to  the 
summoning  officer :  Ex  parte  Ford  (1827),  1  Younge  &  Jervis,  401,  30 
B.  K.  812;  and  also  where  the  summons  had  by  mistake  been  left  at  a 
wrong  house ;  the  Court,  however,  requiring  the  affidavit  of  the  sum- 
moning officer  to  that  fact:  Ex  parte  Brown  (1827),  1  Younge  & 
Jervis,  401,  30  R.  R.  812.  •  On  the  other  hand,  the  Court  refused  to 
remit  the  fine  of  a  person  who  had  a  house  in  London  and  also  in 
Sussex,  but  had  resided  at  the  latter  place  for  the  preceding  twelve 
months.  Ex  parte  Clarges  (1827),  1  Younge  &  Jervis,  399,  30  R.  R. 
811.  The  Court,  has  refused  to  hear  counsel  for  a  juryman  who  has 
been  fined  for  contempt  for  non-attendance.  Came  v.  Nicol  (1834), 
3  Dowl.  P.  C.  115. 

**The  common-law  mode  of  taking  the  objection  to  a  juror  that  he  is 
disqualified  is  by  challenge,  and  the  challenge  must  be  allowed  unless 
taken  away  by  some  statute.''  Per  Parke,  B.,  in  Barrett  v.  Long 
(1851),  3  a  L.  Cas.  395. 

**A  challenge  to  jurors  is  twofold,  either  to  the  array  or  to  the 
polls."     Co.  Litt.  156  a. 

Challenge  to  the  array  is  where  exception  is  taken  to  the  whole 
number  impanelled.  It  is  a  cause  of  challenge  to  the  array  that  the 
sheriff  making  the  return  is  the  actual  prosecutor:  Rex  v.  Sheppard 
(1773),  1  Leach,  101 ;  that  he  is  solicitor  to  either  party :  Baylis  v.  Lnf^a^ 
(1774),  Cowp.  112 ;  or  that  he  is  a  subscriber  to  a  society  who  are  j)ros- 
ecuting:  Rex  v.  Dolby  (1843),  1  Car.  &  K.  238;  but  not  that  he 
omitted  to  summon  one  of  twenty-four  special  jurymen  returned  on  the 
panel:  Rex  v.  Edmonds  (1821),  4  B.  &  Aid.  471,  23  R.  R.  350.     It  is 
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no  ground  of  challenge  to  the  array  that  the  jurors  called  at  an  ad- 
journed sitting  of  a  special  commission  were  returned  from  the  previ- 
ous year's  jury-book  at  a  former  sitting  of  the  commission :  Muleahy 
V.  Reg.  (1868),  L.  R.  3  H.  L.  306;  nor  that  the  Justices  have  omitted  the 
duties  prescribed  by  the  Jury  Act  in  making  out  the  list  of  names  for 
the  jury-book  and  the  sheriff  has  summoned  the  jury  from  a  book  so 
improperly  made :  Reg,  v.  Burke  (1867),  10  Cox  C.  C.  519.  It  may 
be  noted  that  an  objection  to  the  returning  sheriff  would  be  a  ground 
for  a  new  trial.  Bay  lis  v.  Lucas,  supra.  There  can  be  no  challenge 
to  the  array  on  the  ground  of  unindifferency  in  the  master  of  the 
Crown  OflBce.  In  such  a  case  the  only  remedy  would  be  to  apply  to 
the  Court  for  another  officer  to  nominate  the  jury.  Reg.  v.  Edmovds^ 
supra.  For  further  examples  of  challenge  to  the  array,  see  Co.  Litt. 
156  a. 

A  challenge  to  the  array  stating  that  the  sheriff  '<  has  not  chosen 
the  panel  indifferently  and  impartially  as  he  ought  to  have  done,  and 
that  the  panel  is  not  an  indifferent  panel,"  is  bad  as  being  too  general. 
Reg.  V.  Hughes  (1843),  1  Car.  &  K.  235. 

Challenge  to  the  polls  is  where  exception  is  taken  to  the  individual 
jurymen.  It  is  a  good  ground  for  this  kind  of  challenge  that  the  per- 
son impanelled  is  an  alien:  Co.  Litt.  156  b;  Rex  v.  Sutton  (1828), 
8  Barn.  &  Cress.  417,  32  R.  R.  428;  s.  c.  nom.  Rex  v.  Despard, 
2  Man.  &  Ry.  406 ;  but  semble  this  objection  was  not  thought  to  apply 
to  a  special  juror:  lb.  See  now,  however,  sect.  8  of  the  Juries  Act, 
1870.  So,  it  was  a  good  ground  if  the  person  impanelled  was  a 
woman :  3  Bla.  Com.  362 ;  unless  on  a  writ  de  ventre  inspiciendo  ;  see 
Willoughby*s  Ca^e  (1597),  Cro.  Eliz.  566;  or  that  the  person  is  under 
twenty-one :  Co,  Litt.  157  a.  But  if  a  juror  is  over  sixty,  it  is  a  ground 
only  of  exemption.   Muleahy  v.  Reg.,  supra. 

If  the  juror  be  sworn  by  a  wrong  Christian  name,  it  is  a  cause  of 
challenge  merely :  Wray  y.  Thome  (1744),  Willes,  488,  Barnes,  454; 
Anon.  (1783),  12  East,  230  a;  Reg.  v.  Mellor  (1858),  Dears.  &  B.  468, 
27  L.  J.  M.  C.  121;  but  if  by  a  wrong  surname,  the  verdict  may  be 
set  aside:  Norman  v.  Beaumont  (1744),  Willes,  484,  Barnes,  453; 
Dovey  v.  Hobson  (1816),  6  Taunt.  460,  2  Marsh.  154. 

It  is  a  cause  of  challenge  that  the  juror  is  of  kin  to  either  party:  see 
Barrett  v.  Long  (1851),  3  H.  L.  Caa.  395,  Co.  Litt.  157  a  ;  or  his 
counsel :  Barrett  v.  Long,  supra  ;  but  not,  in  a  prosecution  for  felon\% 
that  he  is  client  of  the  prisoner:  Reg.  v,  Geach  (1840),  9  Car.  &  P. 
499.  A  juror  may  be  challenged  on  the  ground  that  he  is  of  the  same 
society  or  corporation  with  either  party.  Carmarth&n  {Mayor)  v.  Evans 
(1842),  10  M.  &  W.  274,  2  Dowl.  (K  S.)  296.  Where,  in  an  action 
against  a  committee-man  of  a  projected  railway  company,  it  appeared 
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that  one  of  the  jury  was  also  a  memher  of  the  committee,  and  had  been 
sned  in  respect  of  the  claim  in  question,  the  Court  granted  a  new  trial 
on  payment  of  costs.  Bailey  v.  Macauley  (1849),  13  Q.  B.  815,  19  L. 
J.  Q-  B.  73.  But  where  one  of  the  jury  was  a  shareholder  in  the  de- 
fendant's company,  a  new  trial  was  refused.  Williams  v.  Great  West- 
ern RaUway  Co.  (1858),  3  Hurl.  &  N.  869,  28  L.  J.  Ex.  2.  In  an 
action  against  an  insurance  office  on  a  life  policy  it  is  no  objection  to  a 
special  juror  being  sworn  that  he  is  a  director  of  another  insurance 
office,  unless  that  office  has  granted  a  policy  on  the  life  in  question,  and 
the  amount  of  that  policy  is  unpaid.  Craig  v.  Fenn  (1841),  Car.  &  M, 
43.  On  trial  of  an  action  for  a  penalty  for  alleged  bribery  at  the  elec- 
tion of  a  member  of  Parliament  for  a  borough,  it  was  held  no  cause  for 
challenge  that  a  juror  was  tenant  of  a  nobleman  whose  interest  in  the 
borough  was  supposed  to  be  affected;  or  that  he  had  been  foreman  of 
another  jury  which  had  tried  another  action  between  other  parties  for 
alleged  bribery  at  the  same  election.  Marsh  v.  Coppock  (1840),  9  Car. 
&  P.  480.  On  an  indictment  for  riot  it  is  a  ground  of  challenging  a  juror 
that  he  is  an  inhabitant  of  the  town  where  the  riot  occurred,  and  has 
taken  an  active  part  in  the  matter  which  led  to  it.  Beg,  v.  Swain  (1838), 
2  M.  &  Rob.  112;  2  Lewin  C.  C.  116.  It  is  a  principal  cause  of  chal- 
lenge that  a  juror  after  being  returned  is  entertained  by  either  party. 
Co.  Litt.  157  b.  It  is  no  cause  of  challenge  that  a  juror  has  visited  the 
prisoner  as  a  friend  since  his  imprisonment.  Heg,  v.  Geach,  supra. 
It  is  no  cause  of  challenge  that  in  a  previous  case  the  juror  has  shown 
some  dissatisfaction  with  the  law  as  laid  down  by  the  Judge  in  favour 
of  the  party  challenging:  Fearse  v.  Rogers  (1860),  2  Fost.  &  Fin. 
137;  or,  in  a  case  to  which  the  Crown  is  a  party,  that  on  other  trials  he 
has  not  found  a  verdict  for  the  Crown :  Sawdon^s  Case  (1838),  2  Lewin 

C.  C.  117.  It  is  a  cause  of  challenge  that  a  juror  has  said  that  a 
prisoner  is  guilty  or  will  be  hanged.  Anon,  (1691),  1  Salk.  153.  The 
fact  that  one  of  the  jurors  who  had  been  returned  at  the  previous  sitting 
of  a  special  commission  was  not  on  the  jnry-book  at  the  adjourned  sit- 
ting in  the  following  year  was  held  no  ground  of  challenge  to  him. 
Mulcahy  v.  Reg,  (1868),  L.  R.  3  H.  L.  306.  It  is  a  ground  of  chal- 
lenge  to  a  special  juror  in  a  criminal  case  that  he  was  on  the  grand 
jury  which  found  the  bill.  Reg,  v.  Sullivan  (1838),  8  Ad.  &  El.  831, 
8  L.  J.  M.  C.  3;  and  see  Rex  v.  Edmonds  (1821),  supra;  Cook^s  Case 
(1696),  13  State  Trials,  at  p.  339. 

Upon  challenges  for  cause,  such  as  are  mentioned  in  the  preceding 
paragraph,  the  person  making  the  challenge  must  be  prepared  to  prove 
the  cause.     Rex  v.  Savage  (1824),  1  Moody's  C.  C.  51. 

Even  though  a  juryman  is  not  challenged,  the  Court  has  power  to 
excuse  him  if  he  is  physically  or  mentally  unfit  to  perform  his  duty. 
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See  Mansell  v.  Reg.  (1857),  8  El.  &  Bl.  54,  Deara.  &  B.  375,  27  L.  J. 
M.  C.  4. 

Besides  challenges  for  cause,  there  are  peremptory  challenges,  which 
are  made  without  any  reason  being  assigned.  As  appears  from  the 
principal  case,  these  challenges  are  not  allowed  in  civil  cases,  but  only 
in  cases  to  which  the  Grown  is  a  party.  See  also  JPearse  y.  Rogers 
(1860),  2  Fost.  &  Fin.  137. 

The  Crown  is  entitled  as  of  right  to  set  aside  any  juror  when  called ; 
and  is  not  bound  to  challenge  a  juror  for  cause  until  the  whole  panel  is 
perused,  and  it  appears  that  without  him  a  full  jury  cannot  be  had. 
Rex  V.  Farry  (1837),  7  Car.  &  P.  836;  Reg.  v.  Geach  (1840),  9  Car. 
&  P.  499;  Mansell  v.  Reg.  (1857),  8  El.  &  Bl.  54,  Dears.  &  B.  375, 
27  L.  J.  M.  C.  4.  The  time  for  the  Crown  to  assign  cause  does  not 
arrive  until  all  the  persons  whose  names  appear  on  the  panel  have 
been  called,  although  some  of  them  may  be  engaged  in  trying  another 
cause.  lb.  The  Crown  is  entitled  to  require  the  person  challenged  to 
^<  stand  by,''  which  expression  means  that  it  may  require  the  considera* 
tion  of  the  challenge  to  be  postponed  till  it  be  seen  whether  a  full  jury 
cannot  be  made  up  without  him.    lb. 

The  defendant  in  criminal  proceedings  is  entitled  by  statute  to  chal- 
lenge jurymen  peremptorily,  in  most  cases  of  high  treason,  to  the  num« 
her  of  thirty-five,  and  in  the  remaining  cases  of  high  treason,  as  well 
as  in  all  cases  of  felon}^,  to  the  number  of  twenty.  After  having  chal- 
lenged twenty  jurymen  in  a  case  of  felony,  he  cannot  withdraw  one  of 
them  so  that  he  may  challenge  another  juryman  instead  of  one  that  he 
had  previously  challenged:  Rex  y,  Farry  (1837),  7  Car.  <&  P.  836, 
1  Jur.  674;  but  he  may  still  examine  any  other  of  the  jurors  who  are 
subsequently  called  as  to  their  qualifications :  Reg.  v.  Geach  (1840), 
9  Car.  &  P.  499.  There  is  no  right  of  peremptory  challenge  by  the 
defendant  on  the  trial  of  a  collateral  issue.  Rex  v.  Radcliffe  (1746), 
1  W.  Bl.  3.  As  to  peremptory  challenges  in  cases  of  misdemeanour, 
see  Grayy.  Reg.  (1844),  11  CI.  &  Fin.  427,  at  p.  450,  8  Jur.  879; 
Reg,  V.  BLakeman  (1850),  3  C.  &  K.  97. 

If  on  trial  of  a  case  of  felony  the  prisoner  peremptorily  challenges 
some  of  the  jurors,  and  the  prosecution  also  challenges  so  many  that  a 
full  jury  cannot  be  had,  the  proper  course  is  to  call  over  the  whole  of 
the  panel  in  the  same  order  as  before,  only  omitting  those  who  have 
been  previously  challenged  by  the  prisoner,  and  as  each  juror  then 
appears,  for  the  counsel  for  the  prosecution  to  state  their  cause  of 
challenge;  and  if  they  have  not  sufficient  cause,  and  the  prisoner  does 
not  challenge,  for  such  juror  to  be  sworn.     Reg.  v.  Geach,  supra. 

No  challenge  either  to  the  array  or  to  the  polls  can  be  taken  until  a 
full  jury  has  appeared:   Rex  v.  Edmonds  (1821),  4  B.  &  Aid.  471,  23 
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R.  K.  350;  Beg.  v.  Laeey  (1848),  3  Cox  C.  C.  617,  at  p.  519;  and  it 
most  be  made  before  tbe  jury  is   sworn:   Bex  y.  Sheppard   (1773), 

1  Leacb,  101;  Brunskill  v.  Giles  (1832),  9  Bing.  13,  2  M.  &  Sc.  41 ; 
Reg.  Y.  Frogt  (1839),  9  Car.  &  P.  137;  Reg.  v.  Ketj  (1851),  21  L.  J. 
M.  C.  36,  2  Den.  347,  3C  A  K.  371,  T.  &  M.  623;  Reg.  v.  Giorgetti 
(1865),  4  Fost.  &  Fin.  546 ;  or,  to  be  more  precise,  before  the  book  is 
given  into  the  hands  of  the  jarj  and  before  the  officer  has  recited  the 
oath;  and  it  is  too  late  though  made  before  the  juror  kisses  the  book: 
Ih.  But  if  the  juror  takes  the  book  without  authority,  the  party  wish- 
ing to  challenge  will  not  be  prejudiced  thereby.     Reg.  v.  Frosty  supra. 

It  would  seem,  however,  that  when  a  special  jury  is  struck  it  is  too 
late  to  challenge  a  juror  when  he  is  sworn,  as  the  objection  might 
have  been  made  when  the  jury  was  struck.  Rex  v.  Sutton  (1828), 
8  Barn.  &  Cress.  417, 32  B.  E..  428;  s.  c.  nam.  Rex  v.  JDespard,  2  Man. 
&  By.  406.  If  the  party  has  an  opportunity  of  making  his  challenge, 
and  neglects  it,  he  cannot  afterwards  make  the  objection  the  ground  of 
obtaining  a  new  trial.     Rex  v.  Sutton,  supra. 

On  a  trial  for  felony,  after  a  previous  conviction,  the  prisoner  has  no 
right  to  challenge  the  jury  afresh,  after  they  have  given  their  verdict 
on  the  new  charge  and  before  evidence  as  to  the  previous  conviction : 
Reg.  v.  Kei/j  supra. 

A  challenge  to  the  array  or  to  the  polls  ought  to  be  propounded  in 
such  a  way  at  the  trial  as  that  the  other  party  may  either  demur,  or 
counterplead,  or  deny  the  matter  of  challenge.  Carmarthen  (Mayor)  v. 
Evans  (1842),  10  Mo.  W.  274,  2  Dowl.  (N.  S.)  296;  and  see  Rex  v. 
Edmonds  (1821),  supra. 

A  challenge  for  cause,  if  not  tried  by  the  Court  itself  is  tried  by  two 
triers  appointed  by  the  Court.    Co.  Litt.  158  a;  O'Brien,  y.  Reg,  (1849), 

2  H.  L.  Cas.  465,  at  p.  469.  Where  the  challenge  is  to  the  array, 
these  triers  are  generally  two  of  the  jury.  Co.  Litt.  158  a.  If  the 
array  is  quashed  for  unindifferency  in  the  sheriflE,  the  jury  will  be 
summoned  by  the  coroner,  or  if  he  also  be  partial,  then  by  two  elisors 
appointed  by  the  Court.  Ih.  ;  Rex  v.  Dolby  (1822,  1823),  1  Dowl  & 
By.  145,  2  Barn.  &  Cress.  104,  3  Dowl.  &  By.  311,  24  B.  B.  645,  647. 
In  the  case  of  challenge  to  the  polls,  if  the  challenge  is  to  the  first- 
juror  called,  two  triers  are  appointed,  and  when  they  find  one  juror 
indifferent,  and  he  is  sworn,  they  and  he  try  the  others,  and,  on  finding 
another  indifferent,  the  triers  are  dispensed  with  and  the  two  jurors 
try  the  rest.  Co.  Litt.  158  a.  A  juror  may  be  examined  upon  a  voir 
dire  as  to  whether  he  has  any  interest  in  the  cause:  Anon.  (1G91), 
1  Salk.  153;  but  not  as  to  any  matter  criminal  or  infamous:  lb. 

The  proper  disallowance  of  a  challenge  is  ground  not  for  a  new  trial, 
but  for  a  venire  de  novo.     Rex  v.  Edmonds  (1821),  supra. 
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As  to  obtaining  a  tales  de  circumstantUnis  when  sufficient  jurors  do 
not  appear,  or  if,  after  challenges,  a  sufficient  number  do  not  remain, 
see  6  Qeo.  lY.,  c.  50,  s.  37.  If,  in  case  of  a  deficiency  of  jurors,  neither 
party  prays  a  tales^  the  case  must  go  off.  Jenkins  v.  Purcel  (1738), 
1  Str.  707.  A  juror  who  has  been  challenged  cannot  afterwards  be 
sworn  as  a  talesman.  Parker  v.  Thornton  (1725),  2  Ld.  Baym.  1410, 
1  Str.  640.  In  a  special  jury  case,  the  plaintiff  may  have  a  tales  with- 
out consent  of  the  defendant.  GatliffY,  Bourne  (1838),  2  M.  &  Rob. 
100;  Wood  V.  Thompson  (1841),  Car.  &  M.  171,  5  Jur.  708.  Where 
only  ten  special  jurymen  appeared  and  two  talesmen  were  sworn  to  fill 
up  the  jury,  it  was  held  no  ground  for  a  new  trial  that  two  of  the  non- 
attending  special  jurymen  named  in  the  panel  had  not  been  summoned 
to  attend,  although  this  was  unknown  to  the  defendant  until  the  trial 
was  over.  Rex  v.  Hunt  (1821),  4  B.  &  Aid.  430,  23  K  R.  333.  A 
tales  may  be  prayed  in  a  criminal  case.  See  2  Hawk.  P.  C.  414 ; 
Black.  Com.  iv.  354;  Rex  v.  Dolby  (1823),  2  Barn.  &  Cress.  104, 
3  Dowl.  &  By.  311,  24  E.  R.  647. 

In  actions  in  the  Supreme  Court,  an  order  for  inspection  of  property 
by  a  jury  may  now  be  made  under  R.  S.  C.  1883,  Ord.  50,  rr.  3,  5. 
The  order  may  be  made  ex  parte  where  the  consent  of  the  other  side 
has  been  obtained.  Rickard  v.  Great  Northern  Railway  Co.  (1883), 
W.  N.  194.  The  Judge  may  order  such  things  to  be  done  as  may  be 
necessary  for  the  inspection,  e.  g.  the  removal  of  obstruction.  Bennett 
V.  Griffiths  (1861),  30  L.  J.  Q.  B.  98.  Where,  after  a  view  had  been 
had,  the  action  was  before  jurymen  other  than  the  viewers,  the  latter 
being  engaged  in  trying  a  case  in  another  court,  it  was  held  a  mis- 
trial. Kingston  Union  v.  Landed  Estates  Co,  (1873),  28  L.  T.  644. 
Where  the  venue  was  in  Lancashire,  and  it  was  sought  to  obtain  an 
order  directing  the  sheriff  of  Lancashire  to  bring  a  Lancashire  jury  to 
view  land  in  Cheshire,  the  application  was  refused.  Stoke  v.  Robinson 
(1889),  6  Times  L.  R.  31.  The  Court  may  direct  a  view  in  a  criminal 
case.  Reg.  v.  Whalley  (1847),  2  Cox  C.  C.  231.  It  is  no  irregularity 
to  allow  the  view  after  the  Judge  has  summed  up.  Reg,  v.  Martin 
(1872),  L.  R.  1  C.  C.  378,  41  L.  J.  M.  C.  113,  26  L.  T.  778,  20  W.  R. 
1016,  12  Cox  C.  C.  204.  Where  it  appears  necessary  for  the  purposes 
of  a  criminal  trial  that  the  jury  should  have  a  view  in  another  county 
from  that  in  which  the  offence  was  committed,  this  is  sufficient  reason 
for  ordering  the  trial  to  take  place  in  that  county.  Reg,  v.  Sheldon 
(1875),  32  L.  T.  27. 

On  a  trial  for  misdemeanour  the  jury  were  allowed  to  separate  at 
nij^ht  before  giving  their  verdict.  Rex  v.  Kinnear  (1819),  3  B.  & 
Aid.  462.  But  on  trials  for  felony  no  separation  before  verdict  was 
allowed  at  common  law.     An  alteration  in  the  law  has,  however,  been 
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effected  by  the  Juries  Detention  Act,  1897  (60  &  61  Vict.,  c.  18),  which 
provides  that  on  a  trial  for  felony  the  Court  may,  if  it  see  fit^  permit 
the  jury  to  separate. 

If  during  the  trial  one  of  the  jury  leaves  the  Court  without  permis- 
sion, the  jury  will  be  discharged  and  a  fresh  jury  impanelled:  Reg. 
V.  Ward  (1867),  10  Cox  C.  C.  573;  but  the  discovery  that  the  pris- 
oner has  a  relation  on  the  jury  is  no  ground  for  its  discharge :  Reg,  v. 
WardU  (1842),  Car.  &  M.  647. 

AMERICAN  NOTES. 

This  case  is  cited  and  its  doctrine  approved  in  Thompson  &  Merriam  on 
Juries,  p.  158,  and  in  Thompson  on  Trials,  sect.  43.  The  matter  is  generally 
reg^ated  by  statute  in  many  States  which  allow  a  small  fixed  number  of  per- 
emptory challenges  in  civil  cases.  In  Kentucky,  where  the  right  to  **  chal- 
lenge "  was  formerly  deemed  sacred,  the  civil  suitor  has  a  right  to  challenge 
one-fourth  of  the  jurors  summoned.  Judge  Thompson,  in  his  work  on  Trials, 
suggests  that  the  opinion  that  once  prevailed  in  England,  that  the  right  of 
peremptory  challenge  existed  only  in  capital  cases,  was  not  very  far  wrong,  for 
nearly  all  public  offences  were  capital. 

A  question  sometimes  arises  whether  a  proceeding  is  civil  or  criminal  in 
its  character.  Many  civil  actions  in  some  jurisdictions  are  waged  in  the  name 
of  the  State  for  the  citizen.  The  test  has  been  stated  thus :  "  When  the  pro- 
ceeding is  by  indictment,*'  —  or  analogically,  by  information,  —  "  it  is  a  criminal 
suit ;  when  by  action  or  other  mode,  although  in  the  name  of  the  State,  it  is 
a  civil  suit."  State  v.  Patey  Busbee  (Nor.  Car.),  244.  But  a  proceeding  tn  rem 
against  intoxicating  liquors  kept  for  sale  contrary  to  law  has  been  held  to  be 
a  criminal  proceeding,  warranting  peremptory  challenges  on  the  part  of  the 
State.    Commonwealth  v.  Certain  Intoxicating  Liquors,  107  Massachusetts,  216. 

The  following  have  been  held  civil  actions,  in  which  peremptory  challenges 
were  allowable :  A  bastardy  proceeding  by  the  State :  State  v.  Pate,  supra ;  a 
complaint  under  the  statute  of  forcible  entry  and  detainer :  Quinebaug  Bank  v. 
Tarboxj  20  Connecticut,  510 ;  debt  to  recover  a  penalty  for  unlawfully  selling 
intoxicating  liquors :  Kleinback  v.  State^  2  Speer  Law  (So.  Car.),  418. 

A  plaintiff  in  a  civil  action  cannot  peremptorily  challenge  a  juror  drawn 
to  fill  the  place  of  one  removed  for  cause.  Huff  v.  WatkinSy  15  South 
Carolina,  82. 

A  Judge  has  no  power  peremptorily  to  set  aside  a  juryman  in  a  civil  cause. 
Welch  V.  Tribune  Pub.  Co.,  83  Michigan,  661 ;  21  Am.  St.  Rep.  629. 
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No.  2.  — HIDDLE  V.  NATIONAL  FIEE  AND   MARINE 
INSURANCE  COMPANY  OF  NEW  ZEALAND. 

(PRIVY  COUNCIL,   1896.) 
RULE. 

Where  a  civil  action  is  being  tried  by  a  jury,  although 
there  may  be  evidence  to  go  to  the  jury,  yet  if  the  proof  is 
such  that  the  jury  could  not  reasonably  give  a  verdict  for 
the  plaintiff,  the  Judge  may  withdraw  the  case  from  the 
jury  and  direct  a  nonsuit ;  or,  according  to  modern  prac- 
tice, give  judgment  for  the  defendant. 

Hiddle  and  another  v.  ITational  Fire  and  Marine  Insurance  Com- 
pany of  New  Zealand.^ 

1896.    A.  C.  372-576  (8.  c.  65  L  J.  P.  C.  24;  74  L.  T.  204). 

[872]      Practice.  —  Compliance  toitih  Condition  in  Policy,  —  NonsuiL 

Where,  in  an  action  on  a  fire  policy,  the  plaintiflTs  evidence  showed  that  they 
could  have  complied  with  the  condition  as  to  giving  within  fifteen  days  a  de- 
tailed account  of  their  loss  "  as  the  nature  and  circumstances  of  the  case  will 
admit ''  much  more  fully  and  completely  than  they  had  done  :  — 

Held,  that  they  were  rightly  nonsuited,  since  even  if  the  question  of  compli- 
ance were  for  the  jury,  a  verdict  could  not  have  been  reasonably  given  in  their 
favour. 

Appeal  from  a  decree  of  the  Supreme  Court  (Feb.  11, 1895), 
refusing  a  rule  nisi  to  set  aside  a  nonsuit  and  for  a  new  trial. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Bigham,  Q.  C,  and  C.  C.  Scott,  for  the  appellants,  contended  that 
the  evidence  in  this  case  ought  to  have  been  left  to  the  jury.  The 
question  whether  the  account  delivered  was  an  account  within 
the  meaning  of  the  condition,  and  the  further  question  whether  the 
account  was  as  detailed  as  the  nature  and  circumstances  of 
the  case  admitted,  were  both  of  them  questions  for  the  jury,  and 
the  Judge  was  not  authorized  to  withdraw  from  the  jury  the  con- 
sideration of  the  evidence  on  which  they  depended.  [Eeference 
was  made  to  Roper  v.  Lendon,  28  L.  J.  Q.  B.  260 ;  Fitch  v.  Liver- 

1  Present:  Lord   Watson,  Lord   Hobhouse,  Lord  Da  vet,  and  Sir   Richabd 
Couch. 


R.  C.  VOL.  XV.]  JURY.  65 

Vo.  S.  —  Hiddlo  V.  Vatioua  lira,  &e.  Go.  of  New  Zoalaad,  1886,  A.  C.  878-^74. 

pool  and  London  Co.,  1  N.  S.  W.  R  89.  269 ;  Camofsky  v.  Neto 
Zealand  Insurance,  U  N.  S.  W.  B.  102.] 

*  Asquith,  Q.  C,  and  Upjohn,  for  the  respondents,  were  [*  373] 
not  heard. 

1896,  March  20.  The  judgment  of  their  Lordships  was  de- 
livered by 

Lord  Davey.  —  This  appeal  arises  out  of  an  action  by  the  in- 
sured against  the  insurers  on  a  policy  of  fire  insurance.  The 
policy  in  question  is  dated  November  15, 1893,  and  thereby  the 
respondents  insured  the  appellants  against  loss  or  damage  by  fire 
"  on  stock-in-trade  of  general  store-keepers,  as  follows,  viz.,  boots 
and  shoes,  £100 ;  fancy  crockery  and  stationery,  £100 ;  drapery 
and  clothing,  £600;  ironmongery,  £100;  and  grocery,  £100, — 
£1000,"  on  their  premises  in  Chanter  Street,  Berrigan,  in  the 
colony  of  New  South  Wales,  in  the  sum  of  £1000,  subject  to 
the  conditions  indorsed  thereon.  The  sixth  condition,  on  which 
the  present  question  arises,  was  in  the  following  words:  — 

"6.  Statement  ai^d  settlement  of  claims:  The  insured  sustain- 
ing any  loss  or  damage  by  fire  shall  forthwith  give  notice  to  the 
company  in  Dunedin,  or  to  the  recognised  agent  thereof,  at  or  near 
the  locality  in  which  such  loss  or  damage  shall  occur,  and  shall 
witliin  fifteen  days  after  such  fire  deliver  to  the  same  an  account 
in  detail  of  such  loss  or  damage  as  the  nature  and  circumstances 
of  the  case  will  admit;  and  shall  verify  the  same  by  solemn 
declaration  or  affirmation  before  a  magistrate,  and  shall  produce 
books,  vouchers,  and  such  other  information  and  evidence  as  the 
directors  or  agents  of  the  company  may  reasonably  require ;  and 
unless  such  account,  verified  as  aforesaid,  shall  be  delivered  within 
the  time  aforesaid,  and  such  other  information  and  evidence,  if 
required,  shall  be  produced  in  manner  aforesaid,  no  part  of  such 
loss  shall  be  payable.  No  profit  of  any  sort  is  to  be  included  in 
the  claim ;  and  if  there  appeared  to  be  any  fraud,  overcharge,  or 
imposition,  or  any  false  declaration,  or  if  the  fire  shall  have  hap- 
pened by  the  procurement,  or  wilful  act,  means,  or  connivance  of 
the  assnred  or  claimants,  no  benefit  shall  be  recoverable  under  this 
policy.  If  the  company  elect,  pursuant  to  clause  7  hereof, 
to  replace  or  reinstate  any  property,  the  *  insured,  at  his  [*  374] 
own  expense,  shall  produce  and  give  to  the  company  all 
such  plans,  specifications,  particulars,  books,  and  information  (oral 
and  documentary)  as  the  company  may  require." 
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It  appears  that  the  appellants  in  March,  1893,  had  made  an 
assignment  for  the  benefit  of  their  creditors,  and  on  July  1  in  that 
year  they  bought  back  from  their  trustees  their  then  existing 
stock  at  the  value  of  *£1557.  They  afterwards,  and  before  the 
date  of  the  fire,  made  further  purchases  of  stock  to  the  amount 
(it  was  said),  including  duty  and  freight,  of  £1860  95.  lOd.  In 
the  course  of  their  business  they  made  sales  partly  for  cash  (in 
which  case  the  amount  received,  but  not  the  particulars  of  the 
goods  sold,  were  entered  in  their  cash-book)  and  partly  on  credit,  the 
particulars  of  which  last-mentioned  sales  appeared  in  their  ledger. 

The  fire  took  place  on  January  10,  1894,  when  the  whole  stock 
of  the  appellants,  with  a  trifling  exception,  was  destroyed.  Some 
of  their  books,  including  the  cash-book  and  customers'  ledger, 
were  in  a  safe,  and  were  saved  from  the  fire.  The  stock-book,  how- 
ever, and  the  stock-sheets  of  the  end  of  1893  were  destroyed. 

On  January  24,  1894,  the  appellants,  in  assumed  compliance 
with  the  sixth  condition,  forwarded  to  the  respondents  a  statutory 
declaration  that  by  the  fire  they  had  sustained  loss  amounting  to 
£2250,  as  per  detailed  statement  marked  B.  This  statement  was 
in  the  following  terms :  — 

Statement  referred  to. 


PartloulAn  of  Itema  burnt. 


Drapery  and  clothing   .... 

Boots 

Fancy  goods,  crockery,  and  sta- 
tionery      

Ironmongery 

Grocery 


Yalae  at 
time  of  fire. 


£ 

1600 
200 

160 
150 
150 


£2250 


Present 
ralae. 


Amount 
claimed. 


£ 

600 

100 

100 
100 
100 


£1000 


[*  375]  *  The  respondents  declined  to  accept  this  statment  as 
sufl&cient  compliance  with  the  sixth  condition  or  to  recog- 
nise any  liability  in  the  matter.  The  present  action  was  accord- 
ingly commenced  by  the  appellants  on  May  8,  1894.  The 
respondents  (among  other  defences)  by  their  eighth  plea  relied 
on  the  sixth  condition. 
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At  the  trial  before  Stephen,  J.,  it  appeared  from  the  evidence  of 
the  appellaut  Hiddle  that  the  goods  in  the  store  at  the  time  of  the 
fire  were  the  goods  they  bought  back  pliLS  the  invoice  goods  pur- 
chased since  minus  the  goods  sold.  There  were  in  addition  £40 
worth  bought  from  one  Paassvanti.  The  witness  stated  that  the 
invoices  of  the  goods  purchased  by  them  in  Melbourne  and  Sydney 
were  destroyed  in  the  fire  —  that  they  had  written  to  the  vendors 
for  copies  of  those  invoices,  but  did  not  get  them  until  after  fifteen 
days  from  the  fire.  The  appellants  put  in  evidence  (amongst  other 
documents)  a  detailed  inventory  and  valuation  of  the  stock  bought 
back  by  them  from  their  trustees  in  July,  1893,  and  estimates  pre- 
pared by  their  accountant  from  the  materials  in  their  possession 
after  the  fire,  showing  how  the  amount  of  the  loss  was  arrived  at. 

At  the  close  of  the  plaintiffs'  case  the  learned  Judge  nonsuited 
them  on  the  authority  of  a  case  of  Car)iofsky  v.  New  Zealand  In- 
surance,  14  N.  S.  W.  R  102,  where  a  condition  in  precisely  simi- 
lar terms  to  the  sixth  condition  in  the  present  case  was  in  question. 
The  nonsuit  was  confirmed  by  the  Supreme  Court.  The  Chief 
Justice  in  his  judgment  referred  to  two  earlier  cases  in  that  Court 
decided  on  similar  conditions  in  1862  and  1884,  as  well  as  to  the 
more  recent  Carnofsky  Case,  referred  to  by  Stephen,  J.  This 
appeal  is  from  the  order  of  the  Supreme  Court. 

It  was  contended  on  behalf  of  the  appellants  that  they  were 
only  bound  to  give  such  an  account  as  the  nature  and  circum- 
stances of  the  case  would  admit  of,  or  (in  other  words)  the  best 
account  they  could,  and  that  whether  they  had  done  so  was  a 
question  of  fact  which  ought  to  have  been  submitted  to  the  jury. 
Their  Lordships,  however,  accept  the  rule  laid  down  by  Willes,  J., 
in  the  case  of  Ryder  v.  Womhwell,  L.  R  4  Ex.  38,  and  they  think 
that  the  nonsuit  was  proper,  although  there  may  have 
been  *  some  evidence  to  go  to  the  jury,  if  the  proof  was  [*  376] 
such  that  the  jury  could  not  reasonably  give  a  verdict  for 
the  plaintiffs.  In  the  present  case  their  Lordships  doubt  whether 
the  statement  forwarded  by  the  appellants  was  an  account  at  all 
within  the  meaning  of  the  sixth  condition,  and  they  consider  it 
proved  by  the  evidence  of  the  plaintiffs  themselves  that  at  the  time 
of  forwarding  their  statement  they  had  in  their  possession  mate- 
rials which  enabled  them  to  give  a  much  fuller,  more  detailed,  and 
better  account  for  the  purpose  of  enabling  the  insurance  company 
to  test  the  reality  and  extent  of  the  loss. 
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Their  Lordships  will  therefore  humbly  advise  Her  Majesty  that 
the  appeal  be  dismissed.  The  appellants  must  pay  the  costs  of 
the  appeal 

ENGLISH  NOTES. 

It  has  never  been  doubted  that  where  there  is  absolutely  no  evidence 
to  support  the  plaintiff's  case,  it  is  the  duty  of  the  Judge  to  withdraw 
the  case  from  the  jury  and  nonsuit  the  plaiutiff.  Two  recent  illustra- 
tions of  this  proposition  may  be  mentioned.  In  an  action  for  slander 
in  which  it  was  necessary  to  prove  special  damage,  the  plaintiff  was 
nonsuited  on  his  failure  to  produce  any  evidence  of  such  damage. 
Arg&tit  V.  Donigan  (1892),  8  Times  Law  Eep.  432.  In  a  libel  action  in 
which  the  occasion  was  held  privileged  and  the  plaintiff  was  unable  to 
prove  malice,  the  Court  of  Appeal  held  that  the  Judge  should  have 
stopped  the  case,  and  they  allowed  an  application  for  judgment  by  the 
defendant.  Turner  v.  Bowley  (1896),  12  Times  Law  Rep.  402.  The 
truth  of  this  proposition  is  also  recognised  by  implication,  if  not  by  ex- 
press statement,  in  the  principal  case  and  in  most  of  the  authorities 
cited  below. 

**  It  was  at  one  time  supposed  to  be  requisite  in  all  cases  to  leave  the 
question  to  the  jury  if  there  was  any  evidence,  even  a  scintilla,  upon 
the  mere  balance  of  probabilities  in  support  of  the  case;  but  it  is  now 
settled  that  the  question  for  the  Judge,  subject  of  course  to  review,  is, 
as  is  stated  by  Maule,  J.,  in  Jewell  v.  Farr,  13  C.  B.  916,  22  L.  J. 
C.  P.  253,  not  whether  there  is  literally  no  evidence,  but  whether 
there  is  '  none  that  ought  reasonably  to  satisfy  the  jury  that  the  fact 
sought  to  be  proved  is  established.'  In  Tooviey  v.  Tlie  London  & 
Brighton  Railway  Company,  3  C.  B.  150,  27  L.  J.  C.  P.  39,  Wii> 
LIAM8,  J.,  enunciates  the  same  idea  thus:  'It  is  not  enough  to  say 
that  there  was  some  evidence.  ...  A  scintilla  of  evidence  .  .  .  clearly 
would  not  justify  the  Judge  in  leaving  the  case  to  the  jury.  There 
must  be  evidence  on  which  they  might  reasonably  and  properly  con- 
clude that  there  was  negligence,'  —  the  fact  in  that  case  to  be  estab- 
lished. And  in  Wlieelton  v.  Hardisty,  8  El.  &  B.  262,  26  L.  J.  Q.  B. 
265,  in  the  considered  judgment  of  the  majority  of  the  Court,  it  is 
said,  'The  question  is  whether  the  proof  was  such  that  the  jury  could 
reasonably  come  to  the  conclusion  '  that  the  issue  was  proved.  *  This 
(they  say)  is  now  settled  to  be  the  real  question  in  such  cases  by  the 
decisions  in  the  Exchequer  Chamber,  which  have  in  our  opinion  so 
properly  put  an  end  to  what  had  been  treated  as  the  rule,  that  a  case 
must  go  to  the  jury,  if  there  were  what  had  been  termed  a  scintilla  of 
evidence; '  and  in  this  Lord  Campbell,  Ch.  J.,  agreed,  though  differing 
as  to  the  result.  (8  El.  &  B.  266;  26  L.  J.  Q.  B.  277.)"  Per  Willes,  J., 
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in  Ryder  y.  Wombwell  (1868),  L.  K  4  Ex.  38,  38  L,  J.  Ex.  8.  See 
also  the  judgment  of  Lord  Chelmsford  in  Gihlin  v.  McMullen  (1869), 
3  R.  C.  618,  in  which  he  says  that  <<  if  at  the  close  of  the  plaintiff's  case 
there  was  not  evidence  upon  which  the  jury  could  reasonably  and 
properly  find  a  verdict  for  him,  the  Judge  ought  to  have  directed  a  non- 
suit," and  approves  the  law  as  laid  down  in  Ryder  v.  Wombwell,  supra. 

As  regards  the  meaning  of  the  expression  <<  scintilla  of  evidence," 
which  occurs  in  moot  of  the  above  cases,  some  remarks  of  Mellish, 
Ll  J.,  in  Ex  parte  Morgan^  In  re  Simpson  (1876),  2  Ch.  D.  72,  at 
p.  90,  45  L.  J.  Bk.  43,  24  W.  B.  418,  seem  deserving  .of  notice.  He 
says:  '^lam  not  aware  .  .  .  that  the  .  .  .  doctrine  of  the  evidence 
only  amounting  to  a  scintilla  has  ever  been  applied  to  a  case  where  a 
witness  has  positively  sworn  to  something  having  taken  place  within 
his  own  knowledge  by  which,  if  it  did  take  place,  the  case  was  proved. 
However  overwhelming  the  evidence  may  be  on  the  other  side,  the 
Judge  must,  in  my'  opinion,  in  such  a  case,  leave  the  question  to  the 
jury.  The  test  whether  the  evidence  only  amounts  to  a  scintilla  is  to 
assume  that  there  was  no  evidence  to  contradict  the  evidence  which  is 
said  only  to  amount  to  a  scintillay  and  then  to  inquire  whether  there 
irould  be  evidence  which  would  justify  the  jury  in  finding  a  verdict.'' 

The  Judge  cannot,  after  the  case  has  been  opened,  nonsuit  the  plain- 
tiff without  his  consent,  and  without  hearing  the  evidence  tendered  by 
him.  Fletcher  v.  London  &  North  Western  Railway  Co.  (1892), 
1  Q.  B.  122;  Bottomley  v.  Fumival  (1892),  27  L.  J  N.  C.  103. 

In  connection  with  the  foregoing  cases  it  may  be  remarked  that  by 
It.  S.  C.  (1875),  Ord.  41,  r.  6,  it  was  provided  that  a  judgment  of  non- 
suit should  have  the  same  effect  as  a  judgment  on  the  merits  for  the 
defendant.  The  expression  "  nonsuit"  thus  fell  into  disuse,  and  the 
above  rule  was  repealed  and  not  re-enacted  by  R.  S.  C.  (1883).  It  is 
clear,  however,  that,  where  it  was  formerly  competent  to  nonsuit,  the 
Judge  may  now  direct  a  verdict  for  the  defendant  or  dismiss  the  action. 

The  principle  upon  which  the  Court  of  Appeal  acts  in  setting  aside 
the  verdict  of  a  jury  on  the  ground  that  it  is  against  the  weight  of  evi- 
dence, is  laid  down  in  Metropolitan  Railway  Co,  v.  Wright  (1886),  11 
App.  Cas.  152,  55  L.  J.  Q.  B.  401,  54  L.  T.  658,  34  W.  R.  746.  It 
is  there  decided  that  before  the  Court  will  set  aside  the  verdict  on  that 
ground,  there  must  be  such  a  preponderance  of  evidence  as  to  make  it 
unreasonable  and  almost  perverse  that  the  jury  when  instructed  and 
assisted  by  the  Judge  should  return  such  a  verdict;  but  the  Court  is  not 
to  substitute  its  own  opinion  as  to  the  facts  for  that  of  the  duly  consti- 
tuted authority  appointed  to  decide  them.  The  Court  will  order  a  new 
trial  after  verdict  with  extreme  reluctance  and  in  exceptional  cases 
only.     Metropolitan  Railway  Co,  v.  Wright,  supra. 
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"  There  is  a  conflict  of  authority  in  America  as  to  whether  a  Judge  can, 
against  the  consent  of  the  plaintiff,  after  the  jury  have  been  sworn  and  evidence 
adduced  before  them,  direct  a  judgment  of  nonsuit.  In  the  courts  of  the 
United  States,  North  Carolina,  Tennessee,  Alabama,  Arkansas,  Missouri, 
Kansas,  Indiana,  Vermont,  Michigan,  and  Mississippi,  the  Judge  cannot  in  any 
case  direct  a  nonsuit  where  the  plaintiff  insists  on  going  to  the  jury.  But  in 
New  York,  Pennsylvania,  Ohio,  Wisconsin,  Iowa,  Connecticut,  Maine,  New 
Hampshire,  California,  Georgia,  New  Jersey,  and  South  Carolina  the  power 
of  the  Judge  in  proper  cases  to  order  a  nonsuit  without  the  consent  of  the 
plaintiff  is  conceded."  Thompson  on  Trials,  sect.  2228.  Indiana  may  be 
added  to  the  first  list.  Booe  v.  Davis,  5  Blackford,  115;  33  Am.  Dec.  457.  See 
note,  24  Am.  Dec.  620,  621,  showing  that  in  the  latter  list  must  be  included 
Delaware  and  Kentucky. 

Under  the  modern  code  system  of  procedure  the  Judge  may  direct  judgment 
for  the  defendant  if  it  is  apparent  in  the  nature  of  things  that  no  proof  can 
possibly  be  supplied  to  entitle  the  plaintiff  to  recover;  but  unless  this  is  so  a 
judgment  only  of  dismissal  of  the  suit  is  warranted,  and  this  does  not  operate 
as  a  bar  to  a  new  suit.  Cases  of  the  latter  kind  are  comparatively  infrequent, 
and  a  judgment  of  nonsuit  only  is  the  usual  result  in  case  of  an  apparent 
lack  of  affirmative  evidence.  Instances  of  a  fatal  and  incurable  defect  of 
proof  arise  in  slander  cases,  where  the  evidence  clearly  fails  to  substantiate 
the  charge,  and  it  is  evident  that  the  character  of  the  words  in  question  could 
not  be  changed  on  a  new  trial.  This  results,  like  any  other  case  of  undis- 
puted testimony,  in  a  question  of  law  for  the  Court.  Harris  v.  Woody, 
9  Missouri,  113. 

The  application  of  the  docrine  of  the  Rule  arises  most  frequently  in  negli- 
gence cases,  either  where  there  is  a  clear  defect  of  proof  of  absence  of  con- 
tributory negligence  on  the  part  of  the  plaintiff,  or  that  being  shown  the 
indisputable  existence  of  negligence  on  the  part  of  the  defendant.  Weston 
v.  City  of  Troy,  139  New  York,  281;  Myers  v.  N,  F.,  fi-c.  R,  Co.,  82  Hun 
(N.  Y.).  36. 

Another  instance  is  where  upon  the  facts  shown  the  law  is  against  either 
party.     Foot  v.  Sabin,  19  Johnson  (N.  Y.),  154  ;  10  Am.  Dec.  208. 

A  few  Courts  in  this  country  have  adopted  the  "  scintilla  "  doctrine,  that 
"  where  there  is  any  evidence,  however  slight,  tending  to  support  a  material 
issue,  the  case  must  go  to  the  jur)'.  Mercier  v.  Mercier,  43  Georgia,  323  ; 
Denny  v.  Williams,  5  Allen  (Massachusetts),  1 ;  Bowen  y.  Lazalere,  44  Missouri, 
383 ;  Cumberland,  (re  Iron  Co,  v.  Scally,  27  Maryland,  589. 

But  the  **  scintilla  "  doctrine  is  now  generally  denied  here.  The  prevailing 
doctrine  is  probably  expi'essed  in  Commissioners  v.  Clark,  94  United  States, 
278 :  "  The  Judges  are  no  longer  required  to  submit  a  case  to  the  jury  merely 
because  some  evidence  has  been  introduced  by  the  party  having  the  burden 
of  proof,  unless  the  evidence  be  of  such  a  character  that  it  would  warrant  the 
jury  to  proceed  in  finding  a  verdict  in  favor  of  the  party  introducing  such 
evidence.     Decided  cases  may  be  found  where  it  is  held  that  if  there  is  a 
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teintUla  of  evidence  in  support  of  a  case,  the  Judge  is  bound  to  leave  it  to  the 
jury,  but  the  modern  decisions  have  established  a  more  reasonable  rule,  to 
wit,  that  before  the  evidence  is  left  to  the  jury,  there  is,  or  may  be,  in  every 
case  a  preliminary  question  for  the  Judge,  not  whether  there  is  literally  no 
evidence,  but  whether  there  is  any  upon  which  a  jury  can  properly  proceed  to 
find  a  verdict  for  the  party  producing  it,  upon  whom  the  burden  of  proof  is 
imposed."  Much  to  the  same  effect  was  the  conclusion  of  Chief  Justice 
Marshall  in  Pending  v.  United  States^  4  Cranch  (U.  S.  Sup.  Ct.),  219.  Upon 
this  line  of  reasoning  it  is  the  present  practice  in  many  of  the  States  for  the 
Judge  to  nonsuit  or  direct  a  verdict  for  the  defendant,  in  cases  where  there  is 
some  evidence  in  support  of  the  plaintiff's  claim,  but  not  sufficient  to  justify  a 
verdict  in  his  favor.  Colt  v.  Sixth  Ave,  R.  Co.,  49  New  York,  671 ;  BaUey  v. 
KimbaUy  26  New  Hampshire,  351 ;  Mason  v.  Lewis,  1  Greene  (Iowa),  494 ; 
Brown  V.  European,  See.  R.  Co,,  58  Maine,  384 ;  Morgan  v.  Dur/ee,  69  Missouri, 
469;  33  Am.  Bep.  508;  Railroad  Co.  v.  Houston,  95  United  States,  697. 

In  Maryland  (Bell  v.  Marriott,  9  Gill,  331),  the  Court  said  that  when  the 
evidence  furnished  by  either  party  '*  is  so  light  and  inconclusive  that  no  rational, 
well-constructed  mind  can  infer  from  it  the  fact  which  it  is  offered  to  estab- 
lish, it  is  the  duty  of  the  Court,  when  applied  to  for  that  purpose,  to  instruct 
the  jury  that  there  is  no  evidence  before  them  to  warrant  their  finding  the 
fact  thus  attempted  to  be  proved."  In  Connor  y.  GUes,  76  Maine,  132,  the 
Court  say  that  a  plaintiff  cannot  claim  a  verdict  "where  the  evidence  is  too 
slight  or  trifling  to  be  considered  and  acted  upon  by  a  jury.  The  evidence 
must  have  some  legal  weight.  There  is  no  practical  or  logical  difference 
between  no  evidence  and  evidence  which  has  no  legal  weight."  ^  The  old 
rule  that  a  case  must  go  to  the  jury  if  there  is  a  scintilla  of  evidence  has  been 
almoAt  everywhere  exploded.  There  is  no  object  in  permitting  a  jury  to  find 
a  verdict  which  a  Court  would  set  aside  as  often  as  found.  The  better  and 
improved  rule  is  not  to  see  whether  there  is  any  evidence,  a  scintilla,  a  crumb, 
dust  of  the  scales,  but  whether  there  is  any  upon  which  a  jury  can,  in  any 
justifiable  view,  find  for  the  party  producing  it,  upon  whom  the  burden  of  proof 
is  imposed."  In  Morgan  v.  Dur/ee,  supra,  an  action  of  damages  for  killing 
plaintiff's  father,  there  was  overwhelming  evidence  that  the  killing  was  in 
self-defence,  the  Court  cited  Hinchcliffe's  Case,  1  Lewin  C.  C.  161,  and  ob- 
served :  "  That  case  is  also  authority  for  the  exercise  of  the  power  by  a  trial 
Court,  seldom  brought  into  requisition,  however,  owing  to  pitiable  and  painful 
weakness  in  the  dorsal  region,  of  directing  a  verdict  for  either  party  where  the 
facts  are  undisputed  and  the  witnesses  unimpeached,  or  where  the  verdict,  if 
returned  for  the  opposite  party,  would  be  set  aside  as  against  the  law  and 
evidence.  This  doctrine  is  well  established."  In  Baker  v.  Lewis,  33  Penn. 
State,  301 ;  75  Am.  Dec.  598,  it  is  said :  '*  When  there  is  any  evidence  from 
which  there  arises  a  fair  and  legitimate  inference  of  facts  legally  sufficient  to 
justify  a  verdict  for  plaintiff,  it  is  conceded  that  the  Court  should  submit 
it  to  the  jury;  but  otherwise  a  judgment  of  nonsuit  may  be  properly  entered." 
To  the  same  effect:  Tyson  v.  Yawn,  15  Georgia,  491;  60  Am.  Dec.  708; 
Brown  v.  Frost,  2  Bay  (So.  Car.),  126;  1  Am.  Dec.  633;  Hinemany.  Matthews, 
138  Penn.  State,  204 ;  10  Lawyers'  Rep.  Annotated,  233;  Baldwin  v.  Shannon, 
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43  New  Jersey  Law,  506 ;  Hemmens  v.  Nelson^  188  New  York,  517;  20  Lawyers' 
Rep.  Annotated,  440 ;  People  v.  People's  Ins.  Exch.,  126  Illinois,  466 ;  2  Law- 
yers' Rep.  Annotated,  340;  Wallace  v.  CUyy  frc.  -ft.  Co.,  26  Oregon,  174;  25 
Lawyers'  Rep.  Annotated,  663.  In  Brooks  v.  SomervUle,  106  Massachusetts, 
274,  the  Court  said :  <*  It  is  too  well  settled  to  be  now  brought  in  question  that 
there  may  be  a  state  of  things  in  the  trial  of  a  cause,  in  which  it  may  be  the 
duty  of  the  Court  either  to  instruct  the  jury  that  there  is  no  evidence  upon 
which  the  plaintiff  is  entitled  to  recover,  or  on  which  the  other  party  can 
maintain  his  defence.  Such  a  course  of  proceedings  in  a  proper  case  is  not 
an  invasion  of  the  province  of  the  jury.  The  rule  of  law  upon  which  it  de- 
pends is  simple  and  intelligible  in  itself,  although  in  the  wide  diversity  of 
cases  in  which  it  is  discussed,  there  is  some  practical  difficulty  in  its  applica- 
tion, and  perhaps  some  apparent  conflict  in  the  decisions  upon  the  subject. 
Thus  upon  the  subject  of  negligence  it  has  been  held  as  matter  of  law  that 
an  attempt  to  cross  a  railroad  train  by  going  between  two  cars  in  motion, 
'  Gahagan  v.  Boston  if  Lowell  Railroad  Co.,  1  Allen,  187;  leaving  a  train  of 
cars  after  it  had  started :  Lucasy.  Taunton  {f  New  Bedford  Railroad  Co.,  6  Gray, 
64 ;  leaping  from  a  train  while  in  motion :  Gavett  v.  Manchester  if  Lawrence 
Railroad  Co,,  16  Gray,  501 ;  crossing  a  railroad  track  iu  front  of  a  railroad 
train  without  looking  up:  Butterjield  v.  Western  Railroad  Co.y  10  Allen,  532; 
Wilds  V.  Hudson  River  Railroad  Co.,  24  N.  Y.  430,  —  if  without  any  reasonable 
excuse,  are  facts  upon  which  the  jury  should  be  told  that  they  cannot  find  that 
the  party  so  conducting  was  in  the  exercise  of  due  and  reasonable  care.  But 
in  all  these  cases  there  was  no  dispute  about  the  facts  ;  nothing  material  was 
left  in  doubt ;  there  was  no  question  as  to  the  credibility  of  witnesses ;  and 
nothing  was  left  to  be  inferred  in  the  way  of  explanation  or  excuse.  In  such 
cases  the  Court  may  properly  decide  that  no  case  is  proved  which  could  in 
law  support  a  verdict  for  the  plaintiff,  and  that  the  testimony  furnishes  noth- 
ing for  the  consideration  of  the  jury.  In  Denny  v.  WilUamSy  5  Allen,  1,  this 
Court  has  said  that  it  is  not  necessary,  in  order  to  apply  the  rule,  that  there 
should  be  absolutely  no  evidence,  provided  the  scintilla  of  evidence  be  so  slight 
that  the  Court  would  feel  bound  to  set  aside  any  number  of  verdicts  existing 
on  no  other  foundation." 

In  Wilds  V.  Hudson  River  Railroad  Co.,  24  New  York,  430,  the  Court  said : 
'<  Another  preliminary  point  ...  is  the  claim  that  the  question  of  negligence 
belongs  peculiarly  to  the  jury;  and  that  cases  involving  that  question  should 
never  be  taken  from  them  to  be  decided  by  the  Court.  To  this  position  it 
should  be  answered  that  there  is  no  case  known  to  the  law  (even  the  question 
of  fraud  in  certain  cases  where  the  statute  says  it  is  to  be  submitted  to  the 
jury)  in  which  an  appellate  Court  has  not,  and  does  not,  on  proper  occasions, 
exercise  the  power  of  setting  aside  the  verdict  of  a  jury,  not  merely  when  it  is 
entirely  against  evidence,  but  when  it  is  clearly  against  the  weight  of  evidence ; 
and  no  Court  can  be  guilty  of  the  absurdity  of  holding  that  in  such  a  case  it 
would  not  have  been  competent  for  the  Judge  who  tried  the  cause  either  to 
nonsuit  the  plaintiff  or  to  direct  a  verdict  in  his  favor,  as  the  case  might  have 
required.  No  legal  principle  compels  him  to  allow  a  jury  to  render  a  merely 
idle  verdict.    The  full  extent  of  this  position  has  been  held  by  this  Court 
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(Johnson  V.  Hudson  River  R.  Co.,  20  N.  Y.  73 ;  76  Am  Dec.  376),  in  saying  that 
*  to  carry  a  case  to  the  jury  the  evidence  on  the  part  of  the  plaintiff  must  be  such 
aa  if  beliered  would  authorize  them  to  find  that  the  injury  was  caused  solely  by 
the  negligence  of  the  defendant.*  Can  this  be  true  without  holding  th^t  in 
every  case  where  the  verdict  would  be  set  aside  as  against  the  clear  weight  of 
evidence,  the  Court  should  take  the  decision  of  the  case  from  the  jury.  Cej> 
tainly  it  is  not  easy  to  conceive  any  other  definite  decision  which  would  be  con- 
sistent with  the  decisions.  (18  N.  Y.  422.)"  Citing  Cotton  v.  Wood,  98  Eng. 
Com.  Law,  666 ;  Toomey  v.  London,  jrc.  Ry.  Co.,  91  ibid.  148 ;  Gdhagan  v. 
Boston  fr  Lowell  R.  Co.,  1  Allen  (Mass.),  187;  Fox  v.  Glastonbury,  29  Connecti- 
cut, 204.  ^*  When  the  plaintiff's  evidence,  taken  in  its  full  strength,  has  no 
tendency,  in  the  opinion  of  the  Judge,  to  maintain  the  issue  for  him,  it  is  a 
useless  consumption  of  time  to  hear  evidence  in  defence,  and  after  that 
direct  a  nonsuit."    Bragdonv.  Appleton  M.  F.  Ins,  Co.,  42  Maine,  259. 

Another  rule,  alluded  to  in  several  of  the  cases  last  cited,  has  been  adopted 
by  some  of  our  Courts,  namely,  that  the  Judge  should  sustain  a  demurrer  to 
the  evidence,  instruct  peremptorily  to  find  a  verdict,  or  grant  a  nonsuit, 
according  to  the  facts  and  the  practice  in  vogue  in  his  jurisdiction,  whenever 
he  can  clearly  see  that  it  would  be  his  duty  to  set  aside  a  verdict  in  favor  of 
the  party  sustaining  the  burden  of  proof,  even  if  there  is  some  slight  conflict 
in  the  testimony.  This  is  the  rule  declared  in  Herbert  v.  Butler,  97  United 
States,  319 ;  Randall  v.  Baltimore,  Sf-c.  R.  Co.,  109  ibid.  478 ;  Simrnons  v.  Chicago, 
(re  R.  Co.,  110  Illinois,  340 ;  Wilds  v.  Railroad  Co.,  24  New  York,  433 ;  Jack- 
son  V.  Hardin,  83  Missouri,  175 ;  Geary  v.  Simmons,  39  California,  224 ;  Wright 
V.  Maiden,  ifc.  R.  Co.,  4  Allen  (Mass.),  283;  Morton  v.  Frankfort,  55  Maine, 
46 ;  Coming  v.  Troy  Iron  Factory^  44  New  York,  577 ;  Mateer  v.  Brown,  1  Cali- 
fornia, 221;  52  Am.  Dec.  303;  Schuei-man  v.  HomeD.  H.  Ins.  Co.,  161  Illinois, 
437;  52  Am.  St.  Rep.  377 ;  Grant  v.  Baker,  12  Oregon,  329. 

**  But  the  Court  <  should  be  extremely  cautious  on  the  subject  of  interfering 
with  the  province  of  the  jury,*  who  by  the  principles  and  plan  of  our  juris- 
prudence have  exclusive  jurisdiction  over  the  facts  of  a  case.  (Stuart  v. 
Simpson,  1  Wendell,  376.)"    Labar  v.  Koplin,  4  New  York,  547. 

In  Massachusetts  (Denny  v.  Williams,  5  Allen,  1)  there  was  early  a  singu- 
lar rule,  namely,  *'  that  if  the  evidence  is  such  that  the  Court  would  set  aside 
any  number  of  verdicts  upon  it,  toiies  quoties,  then  the  cause  should  be  taken 
from  the  jury  by  instructing  them  to  find  a  verdict  for  the  defendant.  On 
the  other  hand,  if  the  evidence  is  such  that  though  one  or  two  verdicts  ren- 
dered upon  it  would  be  set  aside  upon  motion,  yet  a  second  or  third  verdict 
would  be  suffered  to  stand,  the  cause  should  not  be  taken  from  the  jury,  but 
should  be  submitted  to  them  under  instructions,"  which  appears  like  the 
progress  of  vice,  " hated "  at  first,  "but  seen  too  oft,"  "first  endured,  then 
pitied,  then  embraced."  So  it  seems  that  a  jury's  inveteracy  and  obstinacy  in 
wrong  may  adversely  ripen  into  right  1  But  in  later  cases  in  that  State  <'  it 
has  been  held  that  if  the  whole  evidence  introduced  by  the  plaintiff  has  no 
tendency  to  show  care  on  his  part,  but  on  the  contrary  shows  that  he  was 
careless,  it  is  the  duty  of  the  Court  to  direct  the  jury,  as  matter  of  law,  to 
return  a  verdict  for  the  defendant.'*  Warren  v.  Fitchburg  R.  Co.,  8  Allen, 
227 ;  85  Am.  Dec.  700. 
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Some  Courts  have  declared  the  test  of  authority  in  the  Court  to  nonsuit  or 
direct  a  verdict  to  be  such  a  state  of  evidence  that  no  two  reasonable  and 
intelligent  persons  could  come  to  a  different  conclusion  upon  it.  Williams  v. 
Guile,  117  New  York,  343;  6  Lawyers'  Rep.  Annotated,  366:  "In  order  that 
a  case  should  be  submitted  to  a  determination  by  the  jury,  it  must  present 
the  possibility  of  different  inferences  being  drawn  from  the  proof.  But 
where,  on  undisputed  facts,  the  conclusion  to  be  arrived  at  is  as  to  the  legal 
effect,  there  is  nothing  for  the  jury  to  pass  upon,  and  a  verdict  is  properly 
directed  on  the  legal  construction  given  by  the  trial  Judge."  "  The  negligence 
(contributory)  must  appear  so  clearly  that  no  construction  of  the  evidence  or 
inference  drawn  from  the  facts  would  have  warranted  a  contrary  conclusion, 
and  that  a  verdict  of  the  jury  the  other  way  would  have  been  set  aside  as 
against  evidence."  Stackus  v.  Neio  York,  (fc.  R.  Co,,  79  New  York,  464. 
"  When  the  facts  are  unchallenged,  and  are  such  that  reasonable  minds  could 
draw  no  other  inference  or  conclusion  from  them  than  that  the  plaintiff  was,  or 
was  not,  at  fault,  then  it  is  the  province  of  the  Court  to  determine  the  question 
of  contributory  negligence  as  one  of  law."  Beach  on  Contributory  Negligence, 
sect.  447,  citing  a  large  number  of  cases.  Beach  says  that  to  justify  a  non- 
suit the  facts  should  be  "beyond  a  cavil; "  Field  (Damages,  510),  "so clear  as 
to  leave  no  room  for  doubt;"  Shearman  and  Redfield  (Negligence,  sect.  56), 
"clearly  settled,  and  the  course  which  common  prudence  dictated  can  be 
clearly  discerned ;  "  Judge  Cooley  (Detroit  v.  Van  Steinburg,  17  Michigan,  120), 
"  very  clear,"  "  a  perfectly  plain  case,"  "  does  not  often  occur."  Beach  also 
says  that  this  rule  is  applicable  where  "  the  conduct  of  the  plaintiff  is  such  as 
to  shock  the  mind  of  an  ordinarily  prudent  man,  and  to  evince  a  plain  disre- 
gard of  ordinary  care  and  caution,  as  for  example,  in  cases  where  it  appeared 
that  the  plaintiff  took  desperate  chances  in  crossing  a  railway  track,  or 
jumped  from  a  rapidly  moving  train,  or  lay  down  in  a  fit  of  intoxication  upon 
a  railway  track,  or  disobeyed  plain  rules  enacted  with  a  view  to  his  protec- 
tion, or  crawled  under  a  train  of  cars,  or  rode  upon  a  locomotive  as  a  passen- 
ger." As  a  commentary  upon  the  strictness  with  which  the  Courts  insist  upon 
this  doctrine,  consult  Eckert  v.  Long  Island  R.  Co.,  43  New  York,  502;  3  Am. 
Rep.  721,  where  it  was  held  proper  to  submit  to  the  jury  the  question  of 
the  negligence  of  a  man  who  rushed  upon  a  railway,  in  front  of  a  rapidly  mov- 
ing and  perfectly  visible  train,  for  the  purpose  of  rescuing  a  child  on  the  track, 
and  was  struck  and  killed.  The  Court  say  the  law  "  will  not  impute  negligence 
to  an  effort  to  preserve  "  human  life,  "  unless  made  under  such  circumstances 
as  to  constitute  rashness  in  the  judgment  of  prudent  persons."  (Two  Judges 
dissented.)  So  in  Gibney  v.  State,  137  New  York,  1,  where  a  father  plunged 
into  the  canal  to  save  his  infant  son,  who  had  fallen  into  it  through  an  un- 
guarded bridge,  and  was  drowned  in  the  attempt.  So  of  a  locomotive 
engineer,  who  was  killed  by  remaining  at  his  post  in  the  face  of  danger  which 
he  might  have  escaped.  Cottrill  v.  Chicago,  Sfc.  R.  Co.,  47  Wisconsin,  634;  32 
Am.  Rep.  796;  Dickson  v.  Omaha,  8fc,  R.  Co.,  124  Missom*i,  140;  25  Lawyers' 
Rep.  Annotated,  320.  On  the  other  hand,  a  nonsuit  was  approved  where  the 
decedent  met  his  death  in  trying  to  rescue  an  adult,  it  not  appearing  that  the 
latter  had  been  placed  in  the  perilous  position  through  the  defendant's  negli- 
gence.   Sann  v.  Johns  Manuf.  Co.,  16  App.  Div.  252  (N.  Y.  Sup.  Ct.). 
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Section  I.  —  Commission  and  Jurisdiction. 

No.  1.  — JONES  V.   WILLI AM& 
(K.  B.  1825.) 

RULE. 

If  the  King  has  power  (v^hich  since  the  statute  27 
Hen.  VIIL,  c.  24,  is  more  than  questionable)  to  delegate  to 
another  the  power  of  appointing  a  justice  of  the  peace,  the 
intention  to  delegate  such  a  power  is  not  to  be  inferred 
without  clear  words  of  the  charter. 

Jones  V.  Williams. 

8  Bam.  &  Cress.  762-771  (27  R.  R.  474). 

Justice  of  the  Peace,  — Delegation  of  Office, 

By  charter,  the  aldermen,  bailiffs,  and  burgesses  had  power  to  elect  two  [762] 
of  the  burgesses  to  be  aldermen  of  a  borough  for  one  whole  year,  and 
they  were  to  have  power  and  authority  to  execute  by  themselves,  or  in  their  ab- 
sence by  their  deputies,  the  oflSce  of  aldermen  of  the  borough.  The  charter  then 
contained  clauses  by  which  it  was  provided,  that,  in  the  event  of  the  death  or  re- 
moval of  any  alderman,  a  new  one  might  be  elected,  who,  during  the  remainder 
of  the  year,  should  execute  the  office  by  himself  or  his  deputy.  It  was  then  pn)- 
vided,  that,  in  the  absence  of  any  of  the  aldermen  for  the  time  being,  the  bailiffs 
and  capital  burgesses  might  elect  one  or  more  of  the  burgesses  to  supply  the 
vacancy  or  vacancies.  These  substituted  aldermen  had  no  power  to  appoint 
deputies.  There  then  followed  a  clause  which  directed  that  the  aldermen  for 
the  time  being,  during  the  time  they  should  remain  in  their  offices,  should  be 
justices  of  the  peace  within  the  borough.  Held,  that  this  charter  did  not  enable 
the  aldermen  elected  for  the  year  to  delegate  their  office  of  justice  of  the  peace 
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aud  therefore  that  a  deputy  alderman  was  not  a  justice  of  the  peace  for  the 
borough. 

Qtusre  whether,  since  the  statute  27  Hen.  YIII.,  c.  24,  s.  2,  the  Crown  can 
delegate  to  a  subject  the  power  of  appointing  a  justice  of  the  peace. 

Trespass  and  false  imprisonment.  Plea,  not  guilty.  At  the 
trial  before  Park,  J.,  at  the  Summer  Assizes  for  the  county  of 
Salop,  1824,  it  appeared  that  the  plaintiff  had  been  convicted 
under  the  statute  4  Geo.  IV.,  c.  34,  s.  3,  by  the  defendant,  a  deputy 
alderman  of  the  borough  of  Denbigh,  for  absenting  herself  from 
her  service  before  the  end  of  the  year  for  which  she  had  con- 
tracted to  serve,  and  had  been  committed  to  the  house  of  con:ec- 
tion  at  Ruthin,  in  the  county  of  Denbigh,  for  one  calendar  month. 
It  was  objected  that  the  defendant  was  entitled  to  notice  under 
the  statute  24  Geo.  II.,  c.  44,  s.  1,  and  the  question  was,  whether  the 
defendant  was  a  justice  of  the  peace  for  the  borough  of  Denbigh. 
By  the  charter  of  Denbigh  it  was  granted  that  the  aldermen, 
bailiffs,  and  capital  burgesses  of  the  borough  for  the  time  being, 
or  the  major  part  of  them,  of  which  one  of  the  aldermen  and  one 
of  the  bailiffs  were  to  be  two,  being  assembled  from  time  to  time, 
might  and  should  have  power  and  authority  yearly,  on,  &c.,  to 
elect  two,  out  of  the  number  of  the  burgesses  of  the  borough,  who 

should  be  aldermen  of  the  said  borough  for  one  whole  year 
[*  763]  then  next  ensuing ;  *  and  they,  after  they  were  so  elected 

and  nominated  aldermen  of  the  borough,  were  to  take  the 
oaths  before  the  steward  or  his  deputy ;  or  if  there  were  no  stew- 
ard at  the  time  of  such  election  and  nomination,  before  their  im- 
mediate predecessors,  and  in  the  presence  of  ten  capital  burgesses 
of  the  said  borough  for  the  time  being  to  execute  their  office  well 
and  faithfully ;  and  they  were  to  have  power  and  authority  to 
execute  by  themselves,  or,  in  their  absence,  by  their  deputies,  the 
offices  of  aldermen  of  the  said  borough  for  one  whole  year  then 
next  ensuing,  and  until  some  other  should  in  due  form  be  elected 
and  sworn  to  the  offices  of  aldermen ;  and  if  it  should  happen  that 
either  of  the  aldermen  of  the  borough  for  the  time  being  should 
die  or  be  displaced  from  his  office,  that  then  and  so  oft  it  should 
be  lawful  for  the  surviving  alderman  and  the  bailiffs  and  capital 
burgesses  of  the  borough  for  the  time  being,  or  the  major  part  of 
them,  to  elect  or  place  in  another  of  the  number  of  the  burgesses 
of  the  said  borough  for  alderman  of  the  said  borough  ;  and  that  he, 
being  so  elected  and  placed  in,  might  have  and  exercise  the  said 
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office  for  the  remainder  of  the  said  year,  and  until  one  or  more  were 
duly  chosen  and  sworn  to  the  said  office  (the  corporal  oaths  to  be 
so  first  taken  in  form  aforesaid),  by  himself  or  themselves,  or  his 
or  their  deputies,  in  his  or  their  absence,  and  so  toties  quotieSy  as 
often  as  such  an  accident  should  happen.  There  then  followed  a 
proviso  that  the  aldermen,  bailiffs,  and  burgesses  of  the  said  bor- 
ough, or  the  major  part  of  them,  from  time  to  time,  and  at  all 
times  thereafter,  should  and  might  have  power  and  authority  for 
electing  and  nominating,  and  that  they  should  and  might  elect, 
the  welfare  of  the  said  borough  requiring  it,  and  when  it 
should  be  necessary  and  requisite,  *  out  of  the  number  of  [*  764] 
the  capital  burgesses  of  the  borough  aforesaid,  one  or  two 
other  alderman  or  aldermen,  in  the  absence  of  the  former  alder- 
man or  aldermen  and  bailiffs,  or  one  or  more  of  them ;  anything 
to  the  contrary  in  any  wise  notwithstanding.  And  that  he  or 
they,  after  they  were  so  elected  and  nominated  as  aforesaid  to  be 
alderman  or  aldermen  of  the  borough  aforesaid,  before  they  were 
admitted  to  execute  those  offices,  should  take,  as  aforesaid,  their 
corporal  oaths  in  due  form,  that  they  would  execute  their  offices 
well  and  faithfully  so  long  as  he  or  they  should  continue  in  the 
said  office  or  offices.  By  another  clause  the  aldermen  of  the  bor- 
ough for  the  time  being,  during  the  time  they  should  remain  in 
their  offices,  were  to  be  keepers  and  justices  of  the  peace  in  the 
said  borough,  liberties,  and  precincts  of  the  same,  &c  The  charter 
also  contained  a  nor^intromittas  clause,  and  then  nominated  the 
first  aldermen,  &c 

Upon  this  evidence  it  was  argued,  first,  that  the  Crown  could  not 
give  to  other  persons  the  power  of  making  a  justice  of  the  peace ; 
and,  secondly,  assuming  that  it  had  that  power,  it  had  not  conferred 
it  by  the  language  of  this  charter,  for  the  charter  only  enabled  the 
aldermen  to  execute  by  themselves  or  their  deputies  the  office  of 
aldermen  of  the  borough,  and  the  office  of  justice  of  the  peace, 
though  annexed  by  the  charter  to  that  office,  was  of  itself  a  dis- 
tinct office,  and  the  charter  did  not  enable  the  alderman  to  appoint 
another  person  as  deputy  justice.  The  learned  Judge,  however, 
was  of  opinion  that  as  one  clause  of  the  charter  enabled  the  alder- 
men to  appoint  a  deputy  to  the  office  of  aldermen,  and  a  subse- 
quent clause  made  the  aldermen  for  the  time  being  jus- 
tices of  the  peace  for  the  *  borough,  the  two  clauses  were  [*  765] 
to  be  construed  together,  and  as  giving  to  the  alderman  a 
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power  of  appointing  a  deputy  to  do  all  that  he  was  authorised  to 
do  by  the  charter,  and,  among  other  things,  to  execute  the  office 
of  justice  of  the  peace,  consequently  that  the  deputy  was  a  good 
justice,  and  entitled  to  notice.  The  plaintiff  was  therefore  non- 
suited. Godson  in  last  Michaelmas  Term  obtained  a  rule  nisi  to 
set  aside  that  nonsuit  on  two  grounds :  first,  that  the  defendant 
had  no  right  to  exercise  the  functions  of  a  justice  of  the  peace ; 
and,  secondly,  if  he  had,  still  he  was  only  a  deputy  to  a  justice 
of  the  peace,  and  not  named  in  24  Geo.  II.,  c.  44,  s.  1,  requiring  the 
notice.  On  the  first  point,  he  urged  that  the  King  could  not  by 
charter  grant  to  any  person  a  power  of  muking  a  judicial  officer, 
and,  consequently,  that  a  man  who  was  a  judicial  officer  himself 
could  not  make  a  deputy.  He  cited  Comyn's  Digest,  Officer,  D.  2, 
The  King  v.  The  Mayor  of  Oravesend,  2  B.  &  C.  602,  and  con- 
tended that  the  King  being  the  fountain  of  justice  could  alone 
make  justices  of  the  peace,  Comyn's  Digest,  Justices  (A.  1),  27 
Hen,  VIII.,  c.  24,  s.  2  &  6.  But,  admitting  that  the  King  had  the 
power,  yet  he  had  not  by  this  charter  exercised  it,  for  it  could  only 
be  done  by  express  words,  which  were  not  in  this  charter ;  and 
that  it  did  not  follow,  without  express  words,  that  an  alderman 
should  be  a  justice  of  the  peace.  Beg.  v.  Langley,  2  Ld.  Raym.  1029. 
And  further,  that  no  inconvenience  could  arise  to  the  borough,  as 
there  was  a  proviso  for  electing  aldermen  in  the  absence  of  those 
elected  annually  under  the  charter. 

W.  E.  Taunton  and  Campbell  now  showed  cause.  By  the 
charter  the  alderman  had  power  to  appoint  a  deputy 
[*  766]  *  to  execute  all  the  duties  which  the  principal  could  exe- 
cute. The  charter  nominates  two  persons  to  sustain  the 
characters  of  aldermen  and  justices  of  the  peace  for  the  borough, 
and  it  contains  a  non-dntromittas  clause.  In  the  absence  of  the 
two  aldermen,  according  to  the  argument  on  the  other  side,  there 
would  be  no  person  competent  to  execute  the  office  of  justice  of 
the  peace  within  the  borough.  It  is  true  that  a  judicial  officer, 
without  an  express  power,  cannot  appoint  a  deputy;  but  here 
there  is  such  an  express  power.  The  charter  says  that  the  alder- 
men shall  have  power  and  authority  to  execute  by  themselves  or 
their  deputies  the  office  of  aldermen.  Now  the  deputy  is  to  act 
as  alderman,  and  to  exercise  all  the  powers  which  the  charter  con- 
fers on  the  alderman.  If  the  clause  by  which  the  aldermen  are 
made  justices  of  the  peace  of  the  borough  had  preceded  the  clause 
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enabling  them  to  appoint  a  deputy,  it  could  not  be  doubted  that 
a  deputy  would  have  been  a  good  justice  of  the  peace.  Then  a 
diflferent  intention  cannot  be  inferred  from  the  order  in  which  the 
clauses  stand  in  the  charter.  The  deputy  is  to  exercise  the  office 
of  alderman  of  the  borough,  and  the  acting  as  a  justice  of  the 
peace  is  parcel  of  that  office.  Now,  if  a  judicial  office  be  granted 
Ufiendum  per  se  vel  deputatem,  he  may  make  a  deputy ;  as  the 
Recorder  of  London :  Molins  v.  Werleyy  1  Lev.  76,  Com.  Dig.,  tit 
Officer,  D.  2 ;  and  a  deputy  not  only  succeeds  to  all  the  functions 
of  his  principal,  and  has  power  to  do  any  act  which  the  principal 
may  do,  but  the  law  will  not  even  sanction  a  subdivision  of  the 
duties  of  the  office.  So  that  if  a  principal  makes  a  deputy  covenant 
that  he  will  not  do  anything  which  the  principal  may  do, 
the  covenant  is  *  void  and  repugnant.  Parker  v.  Kett,  1  Salk.  [*  767] 
96,  Com.  Dig.,  tit.  Officer,  D.  3,  Here,  therefore,  it  being 
a  part  of  the  office  of  alderman  to  exercise  the  duties  of  a  justice  of 
the  peace  within  the  borough,  the  deputy  had  the  like  power. 

Godson,  contra,  was  stopped  by  the  Court. 

Bayley,  J.  —  The  question  here  turns  partly  on  the  power  of 
the  Crown  to  delegate  the  power  to  a  subject  to  make  a  justice  of 
the  peace,  and  partly  on  the  construction  of  the  charter.  Sup- 
posing the  Crown  to  have  the  power  to  delegate  such  an  authority, 
the  language  used  ought  to  be  extremely  clear  and  express  in 
order  to  effectuate  such  an  object.  The  present  impression  on 
my  mind  is,  that  that  power  is  superseded  by  the  statute  27  Hen. 
VIIL,  c.  24,  s.  2,  by  which  it  is  enacted,  "  that  no  person  shall 
have  any  power  or  authority  to  make  any  justices  of  eyre,  justices 
of  assize,  justices  of  peace,  or  justices  of  gaol  delivery ;  but  that  all 
such  officers  and  ministers  shall  be  made  by  letters  patent  under 
the  Eling's  great  seal,  in  the  name  and  by  the  authority  of  the 
King's  highness,  and  his  heirs,  Kings  of  this  realm,  in  all  shires, 
counties,  counties  palatine,  and  other  places  of  this  realm,  Wales, 
and  marches  of  the  same,  or  in  any  other  his  dominions,  at  their 
pleasure  and  willS,  in  such  manner  and  form  as  justices  of  eyre, 
justices  of  assize,  justices  of  peace,  and  justices  of  gaol  delivery  be 
commonly  made  in  every  shire  of  this  realm ;  any  grants,  usages, 
prescriptions,  allowances,  Act  or  Acts  of  Parliament,  or  any 
other  thing  or  things  *  to  the  contrary  thereof  notwith-  [*  768] 
standing."  And  section  6  contains  a  proviso,  "that  all 
cities,  boroughs,  and  towns  corporate  which  have  liberty,  power, 
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and  authority  to  have  justices  of  peace  shall  still  have  and  enjoy 
their  liberties  and  authorities  in  that  behalf  after  such  like  man- 
ner as  they  have  been  accustomed,  without  any  alteration  by 
occasion  of  this  Act"  I  do  not  find  any  clause  relating  to  a 
corporation  to 'be  thereafter  created.  The  words  of  the  Act,  how- 
ever, are  very  general,  and  when  we  consider  the  power  given  to 
justices  of  the  peace,  and  the  talent  and  integrity  required  in 
executing  the  ofiBce,  a  certain  discretion  ought  to  be  exercised  in 
selecting  persons  fit  for  the  office.  In  Com.  Dig.,  tit.  Justice  of 
the  Peace,  it  is  laid  down,  that  none  but  the  King  can  make  jus- 
tices of  the  peace,  for  which  Dalton,  s.  10,  is  cited,  and  that  the 
King  cannot  grant  a  power  to  another  to  make  them.  It  has  been 
said  that  the  Becorder  of  London  and  the  Justices  of  great  sessions 
in  Wales  have  power  to  appoint  deputies  for  certain  purposes,  but 
that  is  by  Act  of  Parliament  The  charter  of  London,  which  re- 
quires that  the  Recorder  shall  execute  his  ofl&ce  by  himself  or  his 
sufficient  deputy,  is  <;onfirmed  by  Act  of  Parliament  So  by  statute 
34  &  35  Hen.  VIII.,  c.  26,  the  Welch  Judges  might  execute  their 
office  by  themselves  or  their  sufficient  deputies,  and  that  power 
is  now  limited  by  the  13  Geo.  III.,  c.  51,  s.  3,  to  the  purpose  of  call- 
ing or  adjourning  any  Court  and  receiving  certain  motions,  and 
taking  and  proclaiming  fines,  and  arraigning  recoveries.  Oldnall's 
Welch  Practice,  p.  4.     Assuming  that  the  King  had  the  power  to 

enable  a  person  to  delegate  the  office  of  justice  of  the  peace 
[*  769]  to  another,  I  cannot  *  say,  looking  at  the  language  of  this 

charter,  that  the  King  intended  to  exercise  that  power.  The 
position  of  the  clauses  in  the  charter  is  of  material  assistance  in 
guiding  our  judgment  By  one  clause,  the  aldermen,  bailiffs,  or 
capital  burgesses  for  the  time  being  are  to  have  power  every  year 
to  nominate  two  of  the  burgesses  who  shall  be  aldermen  of  the 
borough  for  one  year  next  ensuing,  and  after  they  are  so  elected 
aldermen,  before  they  are  admitted  to  execute  that  office,  they  are 
to  take  the  oaths  before  the  steward,  or  if  there  be  no  steward, 
before  the  aldermen  and  ten  burgesses,  to  execute  their  office  well 
and  faithfully,  and  after  this  oath  so  taken,  they  are  to  have  power 
and  authority  to  execute  by  themselves,  or,  in  their  absence,  by 
their  deputies,  the  office  of  aldermen  of  the  borough  for  one  whole 
year  next  ensuing.  The  deputies  are  to  exercise  the  powers  of 
aldermen.  Now  the  powers  of  aldermen  vary  in  different  boroughs- 
The  powers  of  a.  justice  of  peace  do  not  necessarily  belong  to  the 
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oflSce  of  alderman.  There  then  follow  clauses  for  making  new 
aldermen  in  the  event  of  the  death  or  removal  of  any  alderman 
elected  for  the  year,  and  they  are  to  take  the  oaths  and  perform 
the  office  by  themselves  or  their  deputies.  Another  clause  enables 
the  corporation  to  elect  additional  aldermen  to  act  in  the  absence 
of  the  other  aldermen  ;  but  those  additional  aldermen  have  not 
any  power  of  appointing  deputies.  There  are  therefore  two  de- 
scriptions of  aldermen :  first,  those  originally  elected  for  the  year, 
and  those  elected  on  their  death  or  removal,  and  they  may  execute 
their  offices  by  themselves  or  by  their  deputies ;  secondly,  aldermen 
elected  in  the  absence  of  the  aldermen  chosen  for  the  year, 
and  these  substituted  aldermen  have  not  any  *  power  to  ap-  [*  770] 
point  deputies.  The  charter  then  provides  that  the  aldermen 
for  the  time  being  during  the  time  they  shall  remain  in  office,  shall 
be  justices  of  the  peace  for  the  borough.  It  does  not  say  that  the 
deputies  of  the  aldermen  shall  be  justices.  The  aldermen  are  to  take 
certain  oaths,  the  deputies  are  not  required  to  take  any  oaths.  The 
aldermen  are  to  be  chosen  out  of  the  burgesses.  The  charter  does 
not  require  that  the  deputy  should  be  a  member  of  the  corporation. 
Considering,  therefore,  that  this  charter  creates  two  descriptions 
of  aldermen,  and  that  one  of  them  only  has  the  power  of  exercis- 
ing the  office  of  alderman  by  deputy,  and  that  in  the  event  of  the 
absence  of  the  aldermen,  others  may  be  elected  in  their  stead,  and 
that  those  substituted  aldermen  have  the  power  of  executing  the 
office  of  justice  of  the  peace  within  the  borough,  so  that  no  incon- 
venience can  arise  from  the  deputy  not  having  that  pgwer,  and 
that  the  words  of  the  charter  will  be  fully  satisfied  by  holding 
that  the  alderman  has  a  power  to  appoint  a  deputy  to  exercise  all 
his  corporate  powers  only,  I  am  of  opinion  that  the  language  of 
this  charter  is  not  sufficiently  clear  to  show  an  intention  on  the 
part  of  the  Crown  to  delegate  to  the  aldermen  for  the  time  being 
a  power  of  appointing  deputy  justices  of  the  peace.  The  rule  for 
a  new  trial  must  therefore  be  made  absolute. 

HoLROYD,  J. — I  think  that  the  deputy  had  not  vested  in  him 
the  office  or  power  of  a  justice  of  the  peace.  By  the  charter  two 
persons  are  constituted  justices  of  the  peace,  to  continue  so  until 
others  are  appointed.  The  office  of  justices  of  the  peace  is  annexed 
to  that  of  alderman.  Then  there  is  a  further  power  that 
other  aldermen  *  may  be  appointed  to  act  in  the  absence  [*  771] 
of  those  first  elected.    The  charter,  after  giving  this  power, 
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states  that  the  aldermeD  for  the  time  being  shall  and  may  exercise 
the  office  of  justices  of  the  peace,  but  it  does  not  follow  that  that 
office  is  part  of  the  office  to  which  it  is  annexed.  I  do  not  know 
that  a  person  qua  alderman  has  vested  in  him  any  known  duties, 
but  the  duties  are  generally  defined  by  the  charter.  The  powers 
of  aldermen  are  to  be  exercised  only  on  members  of  the  corpora- 
tion; they  are  to  exercise  only  corporate  powers;  but  a  justice 
exercises  powers  which  are  not  corporate,  and  not  confined  to 
members  of  the  corporation.  Generally  speaking,  where  there  is 
a  power  by  charter  to  appoint  a  deputy,  the  latter  has  all  the  powers 
of  his  principal,  but  then  those  would  be  corporate  powers.  But 
that  is  very  different  from  the  present  case,  for  here  one  office  is 
annexed  to  the  other.  I  think  too  we  are  to  take  into  considera- 
tion that  the  Legislature  has  confined  to  the  King-  generally  the 
power  of  making  justices,  and  that  we  ought  not,  unless  the  lan- 
guage of  the  charter  be  clear  and  express,  to  infer  that  the  King 
meant  to  delegate  that  power  to  others.  The  deputy  does  not 
become  an  alderman,  but  he  has  all  the  corporate  powers  only 
which  were  annexed  to  the  officer  who  is  an  alderman.  That 
being  so,  I  am  of  opinion  that  the  defendant  was  not  a  justice  of 
peace,  and  consequently  that  he  was  not  entitled  to  notice  of  action 
under  the  statute  24  Geo.  II.,  c.  44.  The  rule  for  a  new  trial  must 
therefore  be  made  absolute.  Bute  absolute. 

ENGLISH  NOTES. 

The  A<!t  27  Hen.  VIII.,  c.  24,  recited  that  the  King's  prerogative  had 
been  lessened  by  gifts  and  franchises  made  by  the  King's  progenitors, 
and  enacted  (s.  2)  that  no  persons  should  thereafter  have  authority  to 
make  justices  of  the  peace,  &c. ;  and  that  all  such  officers  should  be 
made  by  letters  patent  under  the  King's  great  seal  in  the  name  of 
the  King.  It  was  provided  (s.  19)  that  nothing  in  the  Act  contained 
should  prejudice  the  exercise  of  any  liberty  or  franchise  by  any  city, 
borough,  or  town  corporate. 

By  a  charter  of  Edward  IV.,  the  Crown  granted  to  the  abbot  and  con- 
vent of  S.  the  right  of  appointing  their  own  justices,  with  power  of 
oyer  and  terminer  for  all  felonies,  trespasses,  and  misdemeanours 
occurring  within  the  liberty  of  S.  in  the  county  of  H.,  with  a  noTi- 
intromittant  clause,  and  that  they  might  have  a  gaol  under  their  own 
government  without  interference  by  other  justice  or  others,  for  felons 
and  malefactors  within  the  liberty  until  such  were  delivered  by  due 
course  of  law.     It  was  admitted  (as  decided  in  Arnold  v.  Gaiissen,  22 
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L.  J.  Ex.  180),  that  the  power  to  appoint  justices  was  put  an  end  to  by 
27  Hen.  VIII.,  c.  24,  and  that  the  justices  created  for  the  liberty  under 
tbat  statute  by  the  Crown  had  no  exclusive  jurisdiction  over  felonies, 
trespasses,  and  misdemeanours.  Arnold  v.  Dimsdale  (1853),  2  El.  & 
Bl.  580,  22  L.  J.  M.  C.  161. 

It  was  also  admitted  that  the  statutes  31  Hen.  VIII.,  c.  13,  and  32 
HeiL  YIII.,  c.  20,  which  gave  to  the  Crown  the  liberties,  franchises, 
and  jurisdictions  of  the  dissolved  abbeys  did  not,  after  the  dissolution 
of  the  abbey  of  S.,  revive  in  the  justices  appointed  by  the  Crown  for 
the  liberty,  the  exclusive  jurisdiction  given  by  the  charter  of  Edward 
IV.    lb. 

Justices  at  sessions  appointed  a  committee  of  twelve  magistrates  to 
inspect  the  state  of  the  county  bridge  and  make  any  new  contract  for 
repairing  or  rebuilding  to  be  executed  by  the  clerk  of  the  peace  on 
behalf  of  the  County.  Afterwards  they  made  an  order  adopting  a 
contract  for  rebuilding  proposed  by  the  committee  and  directed  to  be 
prepared  by  the  clerk ;  and,  after  this  contract  had  been  executed  by  the 
derk,  the  justices  at  a  subsequent  sessions  confirmed  all  the  resolutions 
of  the  committee,  and  ordered  the  clerk  to  perform  their  directions  in 
respect  to  the  contract.  It  was  held  that  the  acts  of  the  committee  so 
confirmed  were  the  acts  of  the  sessions,  and  that  the  authority  given 
to  and  exercised  by  the  committee  was  not  such  a  delegation  of  power 
by  the  sessions  as  would  invalidate  their  orders.  Rex  v.  Glamorgan- 
9hire  Justices  (1793),  5  T.  R  279. 

Justices  are  usually  appointed  by  commission.  They  are  in  some 
cases  appointed  by  special  charters,  as  for  example  the  mayors  and 
other  officers  of  certain  corporate  towns  and  boroughs,  who  are  by  the 
charter  made  justices  of  the  peace.  ''A  general  commission  of  the 
peace  gives  a  temporary  authority  to  those  who  act  under  it  until  re- 
voked by  the  Crown ;  and  the  charter  gives  a  permanent  authority  from 
the  Crown  for  the  same  purpose,  and  is  a  permanent  instead  of  a  tempo- 
rary commission  of  the  peace."  Per  Lord  Ellenborough,  Ch.  J.,  in 
Weatherhead  v.  Brevrry  (1809),  11  East,  168,  at  p.  175. 

It  is  to  be  observed  that  by  the  Local  Government  Act,  1888  (51  & 
52  Vict.,  c.  41),  s.  2,  the  chairman  of  the  County  Council  is  by  virtue 
of  his  office  to  be  a  justice  of  the  peace  for  the  county  on  taking  the 
prescribed  oaths. 

The  Crown  may  determine  the  commission  at  pleasure,  by  writ  under 
the  great  seal,  or  by  implication,  as  by  making  a  new  commission  in 
which  the  former  justice's  name  is  omitted.  Dalton,  the  County 
Justice,  c.  3. 

Where  an  elector  and  an  inhabitant  of  a  borough  bona  fide  signed 
and  sent  to  the  Secretary  of  State  for  the  Home  Department  a  memorial 
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complaining  of  the  conduct  of  a  county  magistrate  during  an  election 
for  the  borough,  praying  that  the  Secretary  of  State  would  cause  an 
inquiry  to  be  made  into  his  conduct,  and,  if  the  allegation  in  the  memo- 
rial were  substantial,  would  recommend  to  the  Queen  that  the  magis- 
trate should  be  removed  from  the  commission  of  the  peace,  it  was  held 
that  this  was  a  privileged  communication,  the  elector  having  both  an 
interest  and  a  duty  in  the  subject-matter  of  the  memorial,  and  that, 
the  memorial  being  substantially  a  petition  to  the  Queen  for  the  re- 
moval of  the  magistrate,  the  Secretary  of  State  had  a  corresponding 
duty  to  cause  the  inquiry  prayed  to  be  made,  although  it  is  usually  by 
the  advice  and  agency  of  the  Lord  Chancellor  that  the  Grown  acts 
in  removing  magistrates.  Harrison  v.  Bush  (1856),  5  El.  &  Bl.  344. 
25  L.  J.  Q.  B.  25,  1  Jur.  (N.  S.)  846. 

No.  2.— Ex  PARTE  COLVILLE. 
(Q.  B.  D.  1875.) 

RULE. 

By  the  statute  1  Mary,  sess.  2,  c.  8,  the  sheriff  is  dis- 
qualified during  his  year  of  office  from  acting  as  justice  of 
the  peace  for  the  county  of  which  he  is  sheriff.  This 
disqualification  extends  to  administrative  matters  com- 
mitted to  a  justice  of  the  peace  as  well  as  to  his  judicial 
functions. 

Ez  parte  ColviUe. 

1  Q.  B.  D.  133  (8.  c.  45  L.  J.  M.  C.  108 ;  24  W.  R  456). 

[188]  Justice  of  the  Peace,  —  DisqualificaHon  during  Shrievalty. 

The  statute  1  Mary,  Bess.  2,  c.  8,  s.  2,  —  which  provides  that  no  person 
exercising  the  office  of  sheriff  of  any  county  shall  use  or  exercise  the  office  of 
justice  of  the  peace  hy  force  of  any  commission  or  otherwise,  in  any  county 
where  he  shall  he  sheriff  during  the  time  of  his  exercising  the  office  of  sheriff, 
—  has  not  been  affected  by  any  subsequent  addition  to  the  duties  of  justices 
of  the  peace,  and  continues  to  disqualify  a  justice  from  acting  as  such  while  he 
holds  office  as  sheriff. 

The  applicant,  a  justice  of  the  peace  for  the  county  of  Derby, 
was  appointed  high  sheriff  of  the  county.  He  applied  during  his 
shrievalty  to  be  permitted  to  attend  at  the  Quarter  Sessions  and 
read  his  report  on  the  county  bridges,  notwithstanding  the  statute 
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1  Maiy,  sess.  2,  c.  8,  s.  2,  which  provides  that  no  person  exercising 
the  office  of  sheriff  of  any  county  shall  use  or  exercise  the  office 
of  justice  of  the  peace  hy  force  of  any  commission  or  otherwise  in 
any  county  where  he  shall  be  sheriff,  during  the  time  of  his  exer- 
cising the  office  of  sheriff.    The  justices  refused  his  application. 

A.  L.  Smith  moved  for  a  rule  for  a  mandamus  to  the  justices, 
commanding  them  to  admit  the  applicant  to  read  his  report 
The  statute  1  Mary,  sess.  2,  c.  8,  s.  2,  ought  not  to  be  held  to  dis- 
qualify the  applicant  from  taking  part  in  the  financial  duties 
of  the  justices,  as  the  greater  part  of  such  duties  have  been 
created  by  legislation  subsequent  to  the  statute. 

[CocKBURN,  Ch.  J. — The  statute  22  Henry  VIIL,  c.  5, gives  justices 
power  to  tax  the  inhabitants  of  counties  for  the  repair  of  bridges.] 

Per  Curiam  (Cockburn,  Ch.  J.,  and  Mellor  and  Quain,  JJ.). 
The  statute  1  Mary,  sess.  2,  c.  8,  has  not  been  affected  by  any 
subsequent  addition  to  the  duties  of  justices  of  the  peace,  and  still 
disqualifies  a  person  from  acting  as  justice  while  he  holds  office  as 
sheriff.  Bule  refused. 

ENGLISH  NOTES. 

The  qualifications  of  justices  are  prescribed  by  statute.  By  18  Geo. 
II.,  c.  20,  s.  1,  no  person  shall  be  capable  of  being  a  justice  of  the  peace 
for  any  county,  who  shall  not  have  either  in  law  or  equity,  to  and  for 
his  own  use  and  benefit,  in  possession,  a  freehold,  copyhold,  or  long 
leasehold  estate  of  the  yearly  value  of  £100  over  and  above  what  will 
satisfy  encumbrances ;  or  shall  not  be  seized  of  or  entitled  to  in  law  or 
equity  for  his  own  use  and  benefit  the  reversion  or  remainder  of  lease- 
holds for  lives  of  the  yearly  value  of  £300;  and  who  shall  not  take  the 
oath  thereby  prescribed  to  the  effect  thaf  he  is  so  qualified. 

It  is  no  objection  to  a  party  acting  as  justice  under  a  landed  qualifi- 
cation of  £100  a  year,  that  the  land  was  originally  purchased  (even 
with  the  knowledge  of  the  party  qualifying)  with  a  trust  fund  in  such 
circamstanC'es  as  render  him  liable  to  be  declared  a  trustee  for  the  origi- 
nal beneficiary.     Jones  v.  Edwards  (1838),  2  Jur.  519. 

Under  a  devise  of  real  estate  in  trust  for  testator's  daughter  for  life, 
for  her  separate  use,  and,  if  her  husband  should  survive  her,  in  trust  for 
him  for  life  with  remainder  over,  he  has  not  such  an  estate  in  remainder 
as  to  qualify  him  under  the  Act.  Woodward  v.  Watts  (1853),  2  El.  & 
Bl.  452,  22  L.  J.  M.  C.  149,  17  Jur.  790.  A  sequestration  of  a  living 
is  au  encumbrance  within  this  enactment.  Pack  v.  Tarpley  (1839), 
9  Ad.  &  El.  468,  1  P.  &  D.  479,  2  W.  W.  &  H.  88. 
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Where  a  local  Act  required  commissioneis  to  have  a  quali£catioD  of 
property  of  a  certain  annual  value,  ''above  all  charges  and  encum- 
brances whatsoever/'  it  was  held  that  these  latter  words  did  not  mean 
beyond  payment  of  all  his  debts,  but  only  i4>plied  to  specific  charges 
on  the  property  in  respect  of  which  he  claimed  to  be  qualified.  Dums- 
low  v.  Lees  (1844),  1  Car.  &  K.  408. 

Section  3  of  the  Act  imposes  a  penalty  on  any  person  who  shall  act 
as  justice  without  having  taken  the  oath  or  being  qualified  under  the 
Act;  which  penalty  is  to  be  recovered  by  action,  &c.,  in  which  action, 
&c.,  the  proof  of  his  qualification  shall  lie  upon  the  person  sued.  A 
justice  who  acted  as  such,  after  his  bankruptcy  was  held  to  have 
incurred  the  penalty  under  this  section.  Wright  v.  Norton  (1816), 
Holt  N.  P.  458,  17  R.  R.  665.  In  an  action  for  the  penalty  notice  of 
action  under  24  Geo.  II.,  c.  44,  s.  6,  is  unnecessary.  lb.  In  such 
actions  it  is  sufficient  if  the  defendant  shows  that  he  has  property  to 
the  required  amount,  and  it  is  not  incumbent  upon  him  to  give  evidence 
that  it  is  not  encumbered.     Dumelow  v.  Lees  (1844),  1  Car.  &  K.  408. 

As  to  the  occupation  qualification,  which  is  also  required  by  county 
justices,  see  38  &  39  Vict.,  c.  54. 

Justices  must  take  the  oath  of  allegiance  and  the  judicial  oath  as 
prescribed  by  the  Promissory  Oaths  Act,  1868  (31  &  32  Vict.,  c.  72). 

Acts  of  a  justice  who  is  not  duly  qualified  are  not  absolutely  void. 
Thus,  where  persons  seized  goods  under  a  warrant  of  distress  for  levying 
poor  rates  signed  by  a  justice  of  one  of  the  Cinque  Ports  who  had  not 
taken  the  oaths  at  the  general  session  nor  delivered  in  the  certificate 
required  by  statute,  it  was  held  that  they  were  not  trespassers.  Mar- 
gate Pier  Co.  v.  Hannam  (1819),  3  B.  Aid.  266,  22  R.  R.  378. 

And  in  another  case  it  was  held  that  a  mandamus  would  not  lie  to 
the  justices  in  sessions  to  make  a  new  election  of  a  county  treasurer  on 
the  ground  that  one  of  the  justices  who  had  voted  at  the  election  had 
not  taken  the  qualification  oath  prescribed  by  18  Geo.  II.,  c.  20,  already 
referred  to.  Rex  v.  Hereford  Justices  (1819),  1  Chitty,  700,  22  R.  R. 
830. 

As  an  additional  authority  for  the  statement  that  the  sheriff  cannot 
exercise  the  authority  of  a  justice  of  the  peace  in  any  matter  during 
his  year  of  office,  see  Derbyshire  (Sheriff),  Ex  parte  (1875),  39  Justice 
of  the  Peace,  761. 

It  may  be  observed  that  the  statute  1  Mary,  sess.  2,  c.  8,  upon  which 
the  ruling  case  is  decided,  is  formally  repealed  by  the  Sheriffs  Act, 
1887,  but  is  in  effect  restored  by  section  17  of  that  Act.  The  statute 
does  not  apply  to  Scotland,  where  the  sheriff  has  important  judicial 
and  other  duties  similar  to,  but  more  important  than,  those  of  a  justice 
of  the  peace. 
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A  justice  of  the  peace  does  not  become  disqualified  from  acting  as 
such  by  reason  of  his  being  elected  coroner  for  the  same  county  or 
dirision:  Davis  v.  Pembrokeshire  Justices  (1881),  7  Q.  B.  D.  513;  or 
by  being  appointed  and  acting  as  clerk  of  the  peace  for  the  same  county : 
Forbes  v.  Lloyd  (1876),  10  Ir.  E.  C.  L.  562.  The  mayor  of  a  borough 
which  had  no  separate  commission  of  the  peace  was  held  to  have  juris- 
diction to  act  as  a  justice  of  the  peace  for  the  borough.  Wilson  v. 
Strugnell  (1881),  45  L.  T.  219,  45  Justice  of  the  Peace,  831. 

If  county  justices  act  within  a  city  whose  justices  have  an  exclusive 
jurisdiction,  their  acts  would  seem  to  be  void.  Talbot  v.  Hubble  (1740), 
2  Str.  1154. 

Where  an  information  was  laid  against  S.  for  perjury  in  a  Police 
Court  in  a  borough  which  had  not  a  separate  Court  of  Quarter  Sessions, 
and  a  county  justice  issued  a  summons  returnable  at  that  Police  Court 
before  the  county  justices,  and  the  mayor  and  the  borough  justices 
were  not  allowed  to  take  part  in  the  proceedings,  though  they  sat  in 
the  same  room  with  the  county  justices,  the  Queen's  Bench  Division 
made  a  rule  absolute  for  a  certiorari  to  quash  the  committal  of  the 
accused  for  trial,  with  costs  against  the  county  justices.  Meg,  v. 
Durham  Justices  (1891),  7  Times  Law  Rep.  534. 


No.  3.  — REG.  V.  HANDSLEY:  Ex  parte  KING. 

(Q.   B.    1881.) 
RULE. 

Interest,  to  disqualify  a  person  from  judicial  action  as 
justice  of  the  peace,  must  be  such  a  substantial  interest  in 
the  result  of  the  hearing  as  to  make  it  likely  that  he  has  a 
real  bias  in  the  matter. 

Seg.  V.  Handsley :  Ez  parte  King. 

8  Q.  B.  D.  383-387  (s.  c.  51  L.  J.  M.  C.  137  ;  30  W.  R.  368). 

Justices  qf  Peace.  — Interest  disqualifying,  [388] 

Where  by  statute  a  member  of  the  town  council  of  a  borough  may  act  as  a 
justice  of  the  peace  in  matters  arising  under  the  Act,  in  order  to  disqualify  him 
from  80  acting  it  is  not  sufficient  to  show  that,  as  a  member  of  the  town  council, 
he  has  a  pecuniary  interest  in  the  result  of  the  information  or  complaint,  or  that 
the  corporation  of  which  he  is  a  member  are  the  prosecutors,  but  it  must  be 
established  that  he  has  such  a  substantial  interest  in  the  result  of  the  heariug  as 
to  make  it  likely  that  he  has  a  real  bias  in  the  matter. 
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An  officer  of  a  corporation  appointed  to  collect  the  borough  rate  obtained  a 
summons  against  a  ratepayer  in  arrear.  In  so  doing  he  acted  in  the  discharge  of 
his  duty,  but  on  his  own  respousibility  and  without  consulting  the  town  counciL 
At  the  hearing  the  justices  dismissed  the  summons  on  the  ground  that  one  of 
the  sitting  magistrates  being  a  town  councillor  was  thereby  disqualified  from 
adjudicating  upon  the  summons.  On  motion  for  a  mandamus  to  the  justices  to 
hear  and  adjudicate  on  the  summons :  — 

Held  (by  Field  and  Cave,  JJ.),  that  there  was  no  ground  for  supposing  either 
substantial  interest  or  likelihood  of  bias,  and  consequently  no  disqualification. 

Eule  calling  on  Robert  Handsley  and  others,  justices  of  the 
borough  of  Burnley,  to  show  cause  why  a  writ  of  mandamus  should 
not  issue  commanding  them  to  hear  and  adjudicate  on  a  summons 
obtained  by  one  King  against  an  inhabitant  of  the  borough  for 
non-payment  of  the  borough  rate. 

It  appeared  ^  that  King,  who  was  an  officer  of  the  corporation, 
was  charged  with  the  duty  of  collecting  the  borough  rate,  and,  in 
the  discharge  of  such  duty,  applied  for  summonses  against  such 
ratepayers  as  were  in  arrear.  In  so  doing  he  exercised  his  own 
discretion  and  acted  on  his  own  responsibility,  and  did  not  con- 
sult the  town  council,  or  any  committee  or  member  thereof.  In 
the  present  case  King  obtained  a  summons  from  a  justice  who  was 
not  a  member  of  the  town  council ;  but  on  the  hearing  of  the  sum- 
mons the  justices  refused  to  adjudicate,  and  dismissed  the  sum- 
mons on  the  ground  that  one  of  the  sitting  magistrates  being  a 
town  councillor  was  thereby  disqualified  from  adjudicat- 
[*  384]  ing  upon  the  *  summons.  The  other  justices  present  were 
not  members  of  the  town  council,  but  were  all  burgesses 
of  the  borough. 

The  levying,  collection,  and  enforcement  of  the  borough  rate  in 
Burnley  are  governed  by  a  local  Act,  the  Burnley  Borough  Improve- 
ment Act,  1871  (34  &  35  Vict.,  c.  cliv.).  Section  502  of  this  Act 
is  similar  in  its  effect  to  s.  258  of  the  Public  Health  Act,  1875,  and 
by  it  it  is  enacted  that,  "  Except  as  expressly  otherwise  provided, 
any  person  shall  not  be  disqualified  or  disabled  to  act  as  justice  of 
the  peace,  coroner,  juror,  or  otherwise,  in  any  matter  arising  under 
or  in  relation  to  this  Act  by  reason  of  his  being  a  ratepayer  in  the 
borough,  or  liable  to  any  payments  under  this  Act,  or  a  member 
of  the  council  or  of  any  committee  thereof. " 

1881,  Dec.   7.     Channell  for  the  prosecution.  —  The  objection 

^  The  statemeDt  of  facts  is  taken  from  the  judgment  of  the  Court. 
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raised  that  one  of  the  justices  is  a  member  of  the  town  council, 
and  therefore  virtually  prosecutor,  would  apply  to  every  burgess, 
and  so,  probably,  to  every  borough  justice.  Beg.  v.  Gibbon,  6  Q. 
B.  D.  168,  would  seem  to  be  an  authority  in  favour  of  the  view 
taken  by  the  justices,  but  it  is  inconsistent  with  Eeg.  v.  Meyer, 
1  Q.  B.  D.  173.  In  WhUe  v.  Bed/em,  5  Q.  B.  D.  15,  reported 
on  another  point,  the  question  of  interest  was  involved,  and  it 
was  necessary  to  decide  it,  and  unless  decided  in  favour  of  the 
view  now  urged,  the  second  point  would  not  have  arisen.  The 
rule  to  be  gathered  from  the  cases  is  that,  in  order  to  disqualify, 
there  must  be  circumstances  likely  to  produce  a  bias,  and  that 
merely  belonging  to  the  prosecuting  body  is  not  such  a  circum- 
stance, and  does  not  disqualify. 

Sir  H.  Giffard,  Q.  C,  showed  cause.  The  justices  were  right, 
for,  in  the  words  of  Blackbukn,  J.,  in  Beg.  v.  Meyer,  the  justice 
in  question  was  sitting  as  a  Judge  on  an  information  arising  out 
of  a  matter  in  which  he  was  a  litigant  psurty  with  the  defendant 

The  section  of  the  local  Act  which  corresponds  with  s.  258  of 
the  Public  Health  Act,  1875,  prevents  the  small  pecuniary  interest 
of  a  ratepayer  or  person  contributing  to  or  benefited  by  any  fund 
from  acting  as  a  disqualification ;  but  the  objection  here  is  that, 
as  a  member  of  the  town  council,  this  gentleman  is  virtually  prose- 
cutor: Beg.  V.  MUledge,  4  Q.  B.  D.  332;  Beg.  v.  Gibbon; 
and  has  such  *  an  interest  as  might  give  him  a  bias  in  the  [*  385] 
matter:  Beg.  v.  Meyer. 

Channell,  in  reply.  Cur.  adv.  vult. 

1881,  Dec.  20.  The  judgment  of  the  Court  (Field  and  Cave, 
J  J. )  was  read  by 

Cave,  J.,  who,  after  stating  the  facts  as  above  set  out,  pro-* 
ceeded :  It  was  contended  for  the  Crown  that  s.  502  of  the  local 
Act  authorized  the  justice  in  question  to  act,  although  he  was  a 
member  of  the  town  council. 

For  the  defendants  it  was  submitted  that  the  section  in  question 
does  not  empower  any  town  councillor  to  act  in  cases  in  which 
the  corporation  are  themselves  the  prosecutors,  and  that  in  this 
case  the  corporation  were,  in  fact,  by  their  officer,  the  prosecutors, 
and  the  cases  of  Beg.  v.  MUledge,  Beg.  v.  Gibbon,  and  Beg.  v. 
Meyer  were  cited  in  support  of  this  contention. 

In  Beg.   v.    MUledge   complaint  had  been  made  to  the  Local 
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Government  Board  of  a  nuisance  arising  from  a  piece  of  water  in 
Weymouth,  and  the  board  thereupon  required  the  town  council  of 
Weymouth  to  abate  the  nuisance.  The  town  council  passed  a 
resolution  that  steps  should  be  taken  against  the  owners  of  the 
water  for  the  abatement  of  the  nuisance.  Two  justices  of  the 
borough,  who  were  members  of  the  town  council,  and  who  had 
taken  an  active  part  in  discussions  on  the  question,  were,  with 
four  other  magistrates,  on  the  bench  of  justices  when  the  summons 
against  the  owner  of  the  water  came  on  for  hearing.  They  refused 
to  retire,  although  the  defendant  objected  to  their  sitting,  on  the 
ground  that  they  were  the  prosecutors.  The  defence  was  that 
the  nuisance  was  caused  by  the  town  council  themselves  sending  the 
drainage  of  the  town  into  the  water  complained  of.  The  defendant 
was  convicted  by  a  majority  of  four  to  two,  the  justices  in  ques- 
tion voting  in  the  majority,  and  it  was  held  that  under  the  cir- 
cumstances they  were  disqualified  for  acting.  It  is  obvious 
[*  386]  that  in  this  case  the  justices  were  substantially  *  interested 
in  the  proceeding  adjudicated  upon  so  as  to  be  likely  to 
have  a  real  bias  in  the  matter.  Reg.  v.  Meyer  is  a  similar  case, 
and  the  decision  there  is  put  on  that  very  ground,  and  it  is  pointed 
out  that  the  interest  —  where  not  pecuniary  —  must  be  substan- 
tial, so  as  to  make  it  likely  that  the  justice  has  a  real  bias,  and 
that  the  mere  possibility  of  bias  is  not  sufficient  to  disqualify.  In 
.Reg,  v.  Jtistices  of  Huntingdon,  4  Q.  B.  D.  522,  it  was  held,  in 
accordance  with  this  distinction,  that  justices  who  were  members 
of  the  town  council  of  a  borough,  and  as  such  had  taken  an  active 
part  in  the  making  of  an  order  under  the  Dogs  Act,  1871,  were 
not  thereby  disqualified  from  sitting  to  hear  a  complaint  of  non- 
observance  of  the  order.  In  Reg.  v.  Gibbon,  by  a  local  Act  for 
the  improvement  of  a  borough,  the  corporation  was  made  the 
authority  for  the  execution  of  the  Act,  with  power  to  direct  prose- 
cutions for  this  purpose.  An  information  for  an  oflence  under 
this  Act  having  been  preferred  by  an  officer  on  behalf  of  the 
corporation,  a  summons  was  issued  upon  it  by  a  justice  who  was 
an  alderman  and  member  of  the  corporation,  but  such  summons 
came  on  for  hearing  before  justices  none  of  whom  were  connected 
with  the  corporation,  the  Court,  however,  held  that  such  justices 
oould  not  adjudicate  upon  the  summons,  because  it  had  been  issued 
by  one  who  was  virtually  prosecutor.  The  case  of  Reg,  v.  Meyer 
was  not  cited  there,  and  the  Court  does  not  advert  to  the  distinc- 
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tion  established  by  that  case  between  a  substantial  interest  likely 
to  cause  a  real  bias  and  the  mere  possibility  of  a  bias.  Still  we 
might  have  felt  ourselves  bound  by  the  decision  in  that  case  had 
it  not  been  that  in  WhUe  v.  Bedfem,  reported,  but  not  on  this 
point  (5  Q.  B.  D.  15),  the  same  question  arose,  and  was  decided 
the  other  way.  Feeling  ourselves  thus  at  liberty  to  exercise  our 
own  judgment  in  the  matter,  we  are  of  opinion  that  in  cases  like 
the  present,  where  such  a  section  as  s.  502  of  this  local  Act  exists, 
it  is  not  enough  to  show  merely  that  an  adjudicating  justice  is  a 
member  of  the  town  council,  and,  as  such,  has  a  pecuniary  interest 
in  the  result  of  the  complaint  or  information,  or  that  he  is  a  mem- 
bar  of  the  corporation  which  is  charged  with  the  duty  of 
prosecuting  the  oflfence  which  he  sits  to  adjudicate  *  upon,  [*  387] 
that  in  order  to  disqualify  the  justice  it  must  be  established 
that  he  has  such  a  substantial  interest  in  the  result  of  the  hearing 
as  to  make  it  likely  that  he  has  a  real  bias  in  the  matter.  In  our 
opinion  there  is  in  this  case  no  ground  whatever  for  saying  that 
there  was  any  such  substantial  interest  or  likelihood  of  real  bias, 
and  consequently  the  rule  must  be  made  absolute. 

Bide  absolute, 
ENGLISH  NOTES. 

A  direct  personal  pecuniary  interest,  however  small,  in  the  result  of 
the  case  disqualifies  a  justice  from  taking  part  in  the  bearing:  Beff,  v. 
Hand  (1866),  L.  E.  1  Q.  B.  230,  35  L.  J.  M.  C.  157;  He^.  v.  Farrant 
(1887),  20  Q.  B.  D,  58,  57  L.  J.  M.  C.  17,  57  L.  T.  880,  36  W.  R  184; 
and  any  substantial  interest,  even  though  not  pecuniary,  has  the  same 
effect:  Reg*  v.  Farrant^  supra ;  Reg.  v.  Meyer  (1875),  1  Q.  B.  D.  173, 
34  L.  T.  247,  24  W.  R.  392.  But  a  mere  possibility  of  bias  is  no 
disqualification.     Meg.  v.  Randy  supra. 

The  cases  are  numerous  as  to  what  amounts  to  a  disqualifying  inter- 
est. A  justice  who  is  a  licensed  pilot  cannot  adjudicate  upon  a  com- 
plaint against  an  unlicensed  pilot  for  a  contravention  of  sect.  361  of  the 
Merchant  Shipping  Act,  1854  (sect.  598  (1)  of  Merchant  Shipping 
Act,  1894,  57  &  58  Vict.,  c.  60).  Reg.  v.  HugginSy  Ex  parte  Clancy 
(1895),  1  Q.  B.  563,  64  L.  J.  M.  C.  149,  72  L.  T.  193,  43  W.  R  329. 

Justices  who  were  members  of  a  salmon  fishery  landowners'  associa- 
tion were  held  disqualified  from  hearing  an  information  laid  by  a 
superintendent  watcher  of  the  association.  Reg.  v.  Allan  (1864),  4  B. 
&  S.  915,  33  L.  J.  M.  C.  98,  9  L.  T.  761, 12  W.  R.  422.  A  justice  who 
was  a  member  of  a  board  of  conservators,  and  at  a  meeting  of  the  board 
voted  in  favour  of  a  resolution  to  prosecute  defendant  for  violation  of 
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the  Salmon  Fishery  Acts,  was  held  disqualified  from  hearing  the  case. 
Reg.  V.  Henley  (1892),  1  Q.  B.  504,  61  L.  J.  M.  C.  135,  66  L.  T.  675, 
40  W.  B.  383.  But  a  justice  who  was  a  commoner  of  Epping  Forest 
was  held  not  disqualified  from  adjudicating  upon  a  summons  against 
another  commoner  for  removing  notice  boards  and  threatening  to  re- 
move fences  belonging  to  the  Corporation  of  London,  the  owners  of  the 
forest.  Reg.  v.  Alcock  (1878),  37  L.  T.  829.  A  person  is  improp- 
erly convicted  of  travelling  without  a  railway  ticket  by  justices  who 
are  shareholders  in  the  railway  company:  Reg.  v.  Hammond  (1863), 
9  L.  T.  423;  but  it  would  seem  that  the  fact  that  justices  are  share- 
holders in  shipping  companies,  the  ships  of  which  were  insured  by 
associations  that  were  members  of  a  federation  of  which  the  prosecutor 
was  agent,  is  not  sufficient  to  disqualify  the  justices :  Reg.  v.  Mackenzie 
(1892),  2  Q.  B.  519,  61  L.  J.  M.  C.  181,  67  L.  T.  201,  41  W.  R.  144. 

A  justice  who  is  a  member  of  a  municipal  corporation  is  disquali- 
fied from  adjudicating  upon  a  matter  to  which  the  corporation  is  a  party, 
if  he  is  substantial I3'  interested  in  the  matter.  See  Reg.  y.  Meyer 
(1875),  1  Q.  B.  D.  173,  34  L.  T.  247,  24  W.  R.  392,  and  Reg.  v. 
Milledge  (1879),  4  Q.  B.  D.  332,  48  L.  J.  M.  C.  139,  40  L.  T.  748,  27 
W.  R.  659,  both  discussed  in  the  principal  case.  A  justice  who  had 
proposed  at  a  vestry  meeting  that  S.  should  remove  an  alleged  highway 
nuisance,  was  held  disqualified  from  hearing  a  summons  against  S.  by 
the  district  surveyor  for  its  non-removal.  Reg.  v.  Gaisford  (1892), 
1  Q.  B.  381,  61  L.  J.  M.  C.  50,  66  L.  T.  24. 

The  corporation  of  S.  acquired  for  improvement  purposes  a  licensed 
house,  and  appointed  a  committee  for  the  purpose  of  negotiating  the 
sale  of  the  premises.  A  member  of  this  committee  was  held  not  dis* 
qualified  to  sit  on  the  licensing  committee,  when  their  sanction  was 
asked  to  an  arrangement  made  by  the  sale  committee  for  a  provisional 
removal  of  the  license.  Reg.  v.  Stockport  Justices  (1896),  60  Justice 
of  the  Peace,  552. 

Members  of  a  corporation  are  sometimes  empowered  by  statute  tb  sit 
as  justices,  notwithstanding  such  membership,  on  matters  arising  under 
the  statute.  For  a  case  in  which  a  justice  was  held  disqualified  not- 
withstanding such  a  clause,  see  Reg.  v.  Lee  (1882),  9  Q.  B.  D.  394,  30 
W.  R.  750. 

A  justice  who  is  a  ratepayer  in  the  appellants'  parish  is  disqualified 
from  hearing  an  appeal  against  an  order  of  removal.  Reg.  v.  Suffolk 
Justices  (1852),  18  Q.  B.  416,  21  L.  J.  M.  C.  169.  Justices  in  Special 
Sessions  may,  however,  hear  appeals  against  rates  made  by  a  parish, 
though  they  are  themselves  ratepa^^ers  in  the  same  parish.  Reg.  v. 
Bollnghroke  (1893),  2  Q.  B.  347,  62  L.  J.  M.  C.  180,  69  L.  T.  717,  42 
W.  R.  128j  Ex  paHe  Workington  Overseers  (1894),  1  Q.  B.  416,  70 
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L.  T.  143,  42  W.  R.  177.  Where  a  justice  who  was  a  ratepayer  in  a 
parish  heard  a  summons  against  a  person  for  Don-removal  of  soil  and 
compost  from  a  highway,  and  ordered  the  soil  and  compost  to  be  sold 
and  the  proceeds  to  be  applied  to  the  repair  of  the  highways,  it  was 
held  that  the  order  must  be  quashed.     Reg,  v.  Gaisford^  supra. 

A  conviction  for  obstructing  a  highway  in  a  county  is  not  invalid 
by  reason  of  one  of  the  convicting  justices  being  a  cess  payer,  even 
assuming  that  the  costs  of  the  prosecution  are  to  be'  paid  out  of  the 
county  funds.     Reg,  v.  Dublin  County  Justices  (1894),  2  Ir.  R.  627. 

A  justice  is  not  disqualified  for  hearing  a  summons  by  the  Eoyal 
Society  for  Prevention  of  Cruelty  to  Animals,  for  cruelty  to  a  horse, 
by  being  a  subscriber  to  the  society.  Reg,  v.  Mayor^  &c,  of  Deal 
(1881),  45  L.  T.  439,  30  W.  R.  154.  Compare  Reg,  v.  BisTiop  of  St. 
Albans  (1882),  9  Q.  B.  D.  454,  46  L.  T.  692.  It  seems  that  magis- 
trates  on  deciding  a  case  ought  not  to  take  an  indemnity  from  either 
party.     Selwood  v.  Mount  (1839),  9  Car.  &  P.  75. 

A  justice  is  disqualified  from  sitting  at  a  Special  Sessions  for  appeals 
against  a  poor-rate  by  being  himself  appellant  in  one  of  the  cases 
for  hearing.  Reg,  v.  Chreat  Yarmouth  Justices  (1882),  8  Q.  B.  D.  525, 
51  L.  J.  M.  C.  39,  30  W.  R.  460. 

The  mere  fact  that  a  subpoena  has  been  served  upon  a  magistrate  to 
give  evidence  in  a  particular  case,  does  not  disqualify  him  from  sitting 
as  a  magistrate  at  the  hearing  and  adjudication  of  that  case.  Reg.  v. 
Tooke  (1884),  32  W.  R.  753;  Reg,  v.  Fairant  (1887),  20  Q.  B.  D.  58, 
57  L.  J.  M.  C.  17,  57  L.  T.  880,  36  W.  R.  184. 

The  jurisdiction  of  the  justices  is  not  affected  by  the  fact  that  their 
clerk  acts  as  solicitor  for  one  of  the  parties  on  a  prosecution ;  but  it  is 
not  advisable  that  the  clerk  should  so  act.  Reg.  y,  Brakenridge  (1884), 
48  Justice  of  the  Peace,  293. 

On  an  appeal  against  a  refusal  to  grant  an  excise  license,  one  of  the 
justices  who  refused  the  license  ought  not  to  sit.  Reg.  v.  Sun*ey  Jus- 
tices (1855),  1  Jur.  (N.  S.)  1138.  A  justice  taking  an  active  part  in 
defending  an  appeal  against  a  decision  of  which  he  approves,  but  to 
which  he  is  no  party,  is  disqualified  from  taking  part  in  the  decision 
of  the  appeal.  Reg.  v.  Cumberland  Justices  (1888),  58  L.  T.  491.  A 
decision  of  Quarter  Sessions  dismissing  an  appeal  against  a  refusal  to 
renew  the  license  of  a  public  house  is  not  vitiated  by  the  fact  that 
prior  to  the  hearing  of  the  appeal  one  of  the  justices  who  refused  the 
renewal  wrote  to  all  the  justices  eligible  to  sit  on  the  appeal,  request- 
ing them  to  attend  on  the  day  fixed  for  hearing  the  appeal,  and  in- 
forming them  that  on  that  day  six  appeals  relating  to  the  licensed 
house  would  be  heard,  but  not  asking  them  to  vote  in  any  particular 
way.    Reg,  v.  London  JusticeBy  Ex  parte  Kerfoot  (1896),  45  \V.  R.  B^. 


94  JUSTICE  OF  THE  PEACR 

No.  8.  — Bag.  ▼.  Haadiley :  Ss  parte  King.  —  Notot. 

An  Order  of  Sessions  was  held  not  invalid  by  reason  of  the  mere 
presence  on  the  bench  of  an  interested  magistrate:  Reg.  v.  London 
Justices  (1862),  18  Q.  B.  421  ».;  but  it  was  set  aside  where  an 
interested  justice  conversed  during  the  hearing  with  some  of  the 
magistrates:  Beg.  v.  Surrey  Justices  (1855),  1  Jur.  (N.  S.)  1138;  and 
where  during  the  hearing  he  pointed  out  documents  and  made  observa- 
tions to  the  chairman,  although  he  took  no  part  in  the  decision  of  the 
appeal:  Reg,  v.  Suffolk  Justices  (1852),  18  Q.  B.  416,  21  L.  J.  M.  C. 
169,  16  Jur.  612.  And  see  further,  as  to  the  amount  of  interference 
bj  an  interested  justice  that  will  invalidate  a  conviction,  Ex  parte 
Clarke  (1890),  26  L.  R.  Ir.  1;  Reg.  v.  Budden  (1896),  60  Justice  of 
the  Peace,  166. 

It  is  no  answer  that  there  was  a  majority  in  favour  of  the  decision 
without  reckoning  the  vote  of  the  interested  party :  Reg.  v.  Hereford 
Justices  (1845),  6  Q.  B.  753,  14  L.  J.  M.  C.  73,  9  Jur.  424;  or  that 
the  interested  party  withdrew  before  the  decision :  lb. ;  or  that  he  did 
not  sign  the  order  or  conviction:  Reg.  v.  Meyer  (1875),  1  Q.  B.  D. 
173,  34  L.  T.  247,  24  W.  R.  392. 

A  person  who  is  or  ought  to  be  aware  that  a  justice  ia  interested,  by 
acquiescing  in  his  adjudicating  upon  the  case,  waives  the  right  to  take 
the  objection.  Rex  v.  Lord  Huntingtower  or  Richmond  Justioes  (1860), 
8  Cox  C.  C.  314,  8  W.  Il.,562;  Reg.  v.  Antrim  Justices  (1895),  2  Ir. 
E.  603. 

AMERICAN  NOTES. 

The  few  American  decisions  generally  arise  upon  constructions  of  statutes 
regulating  jiu*isdiction. 

A  justice  of  the  peace  is  not  disqualified  from  hearing  a  suit  for  possession 
of  land  by  the  facts  that  he  drew  the  lease  in  question,  was  the  only  witness 
to  it,  and  gave  notice  to  quit.  Cook  v.  Berlh^  102  Massachusetts,  372,  distin- 
guishing Richardson  v.  Welcome,  6  Gushing,  331,  and  McGregor  v.  Crane j  98 
Massachusetts,  530,  in  the  latter  of  which  he  was  acting  at  the  very  time  as 
attorney  of  the  plaintiff  in  the  same  matter,  and  in  the  former  had  insti- 
gated the  suit  and  had  agreed  to  charge  nothing  for  his  services  unless  he 
should  decide  in  plaintiff's  favor. 

A  justice  is  not  disqualified  from  trying  and  sentencing  one  for  a  libel 
against  him.  Clyma  v.  Kennedy,  64  Connecticut,  310 ;  42  Am.  State  Rep.  194. 
The  Court  observed :  "  It  was  doubtless  indecorus  and  unwise  for  him  to  try 
the  case,  because  it  exposed  him  to  the  appearance  of  trying  to  avenge  an 
insult  to  himself.  There  is  no  statute  by  the  terms  of  which  he  was  forbidden 
to  act  in  the  case,  and  we  are  not  able  to  see  that  he  had  any  such  interest  in 
it  as  made  his  action  void.  He  was  not  a  party  to  the  cause.  He  had  no 
pecuniary  interest  in  the  subject-matter  of  the  action.  It  was  not  his  own 
cause.  He  was  not  the  moving  party.  He  was  not  liable  for  costs,  nor  was 
it  possible  for  him  to  recover  anything  by  any  judgment  which  might  be  ren^ 
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dered.  The  event  of  the  proceeding  could  uot  bring  him  gain,  nor  subject 
him  to  any  loss.  The  fees  which  he  might  receive  do  not  constitute  an  inter- 
est in  the  proceedings.  CommonweaUh  v.  Keenan,  97  Mass.  589.  Justice 
Tuttle  had  no  interest  in  the  cause  other  than  such  as  he  had  as  a  citizen  — 
aa  one  of  the  public.  The  interest  in  a  cause  which  of  itself  disqualifies  a 
Judge  from  acting  therein  is  a  pecuniary  one  —  similar  to  the  interest  which 
a  party  to  a  civil  action  has  in  it.  All  the  cases,  ancient  and  recent,  are  to  this 
effect."  Citing  BonhanCs  Casey  8  Coke,  226;  Day  v.  Saoadge,  Hob.  85; 
Fletcher  v.  Peck,  6  Cranch  (U.  S.  Sup.  Ct.),  87 ;  Taylor  v.  Porter,  4  Hill  (N.  Y.), 
146 ;  40  Am.  Dec.  274 ;  DooUttle  v.  Clark,  47  Connecticut,  316 ;  Parrott  v.  Housa- 
tonic  R.  Co,f  id.  575 ;  Dyer  v.  Smith,  12  id.  384 ;  and  distinguishing  Schroder  v. 
Eher.%  31  New  Jersey  Law,  44,  as  follows :  '^  A  statute  of  that  State  provided 
that  certain  trespasses  to  lands  might  be  punished  by  a  fine  which  went 
to  the  owner  of  the  land.  The  defendant  in  the  case  was  a  justice  of  the 
peace,  and  was  the  owner  of  the  land  on  which  such  a  trespass  had  been  com- 
mitted by  the  plaintiff.  The  defendant  had  arrested  the  plaintiff,  brought 
him  before  himself,  and  sentenced  him  to  pay  a  fine.  The  case  was  a  writ  of 
error  to  reverse  that  judgment.  In  the  course  of  the  opinion  the  Court  says: 
*  The  entry  upon  the  land  in  question  was  in  no  wise  a  breach  of  the  peace, 
but  a  simple  tort  of  a  civil  character.  Its  punishment  appertained  not  to 
criminal,  but  to  civil  jurisdiction.'  The  judgment  was  reversed  on  the  groxmd 
that  the  defendant  was  disqualified  by  interest  from  acting  in  the  case." 

Relationship,  to  disqualify,  must  be  so  near  as  to  raise  evidence  of  partial- 
ity: Eggleston  v.  Smiley,  17  Johnson  (N.  Y.),  133,  191;  as  brother-in-law: 
Foot  V.  Morgan,  1  Hill  (N.  T.),  654;  son-in-law:  Eivenb'urgh  v.  Henness,  4  Lan- 
sing (N.  Y.  Supr.  Ct.),  208 ;  or  even  where  he  had  once  been  brother-in-law : 
Spear  v.  Robinson,  29  Maine,  531 ;  and  even  where  he  was  ignorant  of  the 
relationship:  BirdsaU  v.  Fuller,  11  Hun  (N.  Y.  Supr.  Ct.),  204  (but  contra. 
Ex  parte  Victory,  32  New  Brunswick,  249).  I'n  Eggleston  v.  Smiley,  supra, 
the  justice  was  half-uncle  of  the  plaintiff's  wife,  and  the  Court  held  the 
relationship  too  remote  to  "  amount  to  evidence  of  partiality  and  fraud ;  "  re- 
ferring to  Pierce  y.  Sheldon,  13  Johnson  (N.  Y.),  191,  where  the  justice  was 
father-in-law  of  the  plaintiff,  and  the  Court  said  it  was  perhaps  questionable 
i^hether  he  was  not  disqualified  by  that  fact,  and  that  « the  gross  indecency  of 
an  exercise  of  judicial  power  in  such  a  case  would  induce  the  Qourt  to  scruti- 
nize his  proceedings  with  a  jealous  eye."  The  last  two  cases  were  before  the 
statute  declaring  the  disqualifying  degree  of  relationship  by  consanguinity  or 
affinity.  In  Rector  v.  Drury,  4  Chandler  (Wisconsin),  24,  it  was  held  that 
the  justice  was  not  disqualified,  in  the  absence  of  statute,  by  being  brother- 
in-law  to  the  plaintiff. 
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RULE. 

In  summary  proceedings  for  trespass  or  assault  where  a 
party  honh  fide  justifies  his  act  under  a  claim  of  title,  the 
jurisdiction  of  the  magistrates  is  at  an  end. 

But  such  claim  must  be  a  claim  of  title  to  land,  and  the 
jurisdiction  of  the  magistrates  is  not  ousted  by  reason  that 
the  assault  arose  over  a  dispute  relating  to  property  in  a 
chattel. 

Seg.  V.  Cridland  and  others. 

27  L.  J.  M.  C.  28-33  (s.  c.  7  El.  &  Bl.  853  ;  3  Jur.  (N.  S.)  1213). 

[28]  Jurisdiction  of  Justices*  —  Bond  fide  Claim  of  Right. 

Appeal  from  a  conviction  under  the  Game  Act,  1  &  2  Will.  IV.,  c  32,  s.  80. 
On  the  hearing  of  the  information,  the  defendants  bond  fide  claimed  a  right  to 
enter  upon  the  land  under  an  authority  from  S.,  who  was  alleged  to  be  the 
owner  of  the  land,  and  asked  for  an  adjournment,  as  they  were  not  then  pre- 
pared with  evidence,  which  was  refused.  Semble,  that  this  was  such  a  bond 
fide  claim  of  right  as  put  an  end  to  the  jurisdiction  of  the  justices. 

Rule  calling  upon  two  justices  to  show  cause  why  a  conviction 
of  the  defendants,  under  statute  1  &  2  Will.  IV.,  c.  32,  s.  30, 
which  had  been  removed  by  certiorari,  should  not  be  quashed  on 
the  ground  that  a  question  of  title  was  raised. 

It  appeared  from  the  affidavits  that  the  land  upon  which  the 
alleged  trespass  was  committed  was  part  of  the  property  in  dis- 
pute between  Captain  Swinfen,  who  claimed  as  heir-at-law  of  the 
testator,  and  Patience  Swinfen,  who  was  in  possession  under  the 
will.  The  defendants  stated  before  the  justices  that  they  had 
authority  to  enter  upon  the  land  in  search  of  game  from  Captain 
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Swinfen,  who  was  owner  of  the  land,  and  not  being  at  that  moment 
prepared  to  prove  that  fact,  they  asked  for  an  adjournment,  which 
was  refused. 

[There  was  another  ground  of  appeal  which  the  Court  considered 
conclusive.  The  judgments  are  here  set  forth  only  so  far  as  relates 
to  the  above  rule.  ] 

Lord  Campbell,  Ch.  J.  —  .  .  .  It  is  not  necessary  to  give  [31] 
an  opinion  on  the  other  point ;  but,  according  to  my  impres- 
sion, the  justices  did  not  act  properly  in  proceeding,  when  there  was 
laid  before  them  a  bond  fide  claim  of  property.  No  evidence  was 
offered,  but  a  bond  fide  claim  was  made ;  and  where  such  a  claim 
is  put  forward,  I  think  the  magistrates  have  no  jurisdiction,  and 
ought  not  to  convict 

Coleridge,  J.  —  .  .  .  It  is  unnecessary  to  pronounce  an  absolute 
opinion  upon  the  other  graver  matter ;  but  it  may  be  useful  now  to 
state,  that  apart  from  the  particular  words  of  sect  30  of  Stat  1  &  2 
Will.  IV.,  c.  32,  where  a  bond  fide  claim,  as  in  this  case,  is  laid  be- 
fore magistrates,  their  jurisdiction  ceases.  Sect  30  of  Stat  1  &  2 
Will.  IV. ,  c.  32,  introduces  a  very  singular  provision :  "  Provided 
always,  that  any  person  charged  with  any  such  trespass  shall  be  at 
liberty  to  prove,  by  way  of  defence,  any  matter  which  would  have 
been  a  defence  to  an  action  at  law  for  such  trespass. "  The  begin- 
ning of  the  enactment  relates  to  charging  a  person  with  a  trespass. 
The  proviso  has  reference  to  the  previous  words.  It  enables  the 
magistrates  to  go  into  evidence  of  any  matter  which  would  have 
been  a  defence  to  an  action  at  law ;  but  it  by  no  means  follows 
that  the  magistrates  can,  against  the  will  of  the  person  charged, 
try  that  question.  On  the  contrary,  the  words  giving"  an  option 
to  the  person  charged  with  the  trespass  are  pregnant  with  the  con- 
clusion, that  the  question  of  title  cannot  be  disposed  of  against 
his  will.     I  throw  this  out  for  the  guidance  of  magistrates. 

Eble,  J.  —  ...  On  the  other  ground,  which  has  been  al-  [32] 
leged,  I  think,  if  the  case  was  heard  out,  it  would  be  found 
that  the  justices  had  no  jm-isdiction  to  convict  in  this  case.  On 
the  first  cursory  reading  of  section  30  of  statute  1  &  2  Will.  IV. , 
c.  32,  it  imposes  the  duty  to  try ;  and  it  has  been  contended  that  if 
the  words  are  taken  in  their  literal  and  evident  sense,  that  is  the 
proper  construction.  But  I  strongly  incline  to  the  opinion  that  the 
statute  authorizes  and  calls  upon  the  magistrates  to  try  whether 
the  party  accused  entertained  an  honest  belief  that  he  had  a  claim 
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of  right,  and  if  he  had  an  honest  claim  of  right,  it  would  be  a  defence 
in  a  civil  action  of  trespass.  And  in  criminal  proceedings  there 
are  old  authorities,  as  in  The  Queen  v.  Burnaby,  2  Ld.  Raym. 
900 ;  the  dicta  of  Powell,  J. ,  and  Holt,  Ch.  J. ,  that  in  matters 
of  summary  proceeding,  when  a  party  charged  has  an  honest  claim 
of  title,  the  proper  course  is  to  dismiss  the  information.  The 
question  in  that  case  arose  in  a  curious  way.  A  conviction  for 
cutting  trees  was  removed  by  certiorari  into  this  Court,  and  it 
was  proposed  to  put  in  a  plea  to  the  conviction,  suggesting  a  title 
in  the  defendant ;  and  Powell,  J. ,  who,  with  two  other  puisne 
justices,  was  of  opinion  that  the  plea  ought  not  to  be  allowed, 
was  also  clearly  of  opinion  that  the  right  of  the  justices  to  con- 
vict was  at  an  end,  and  said,  "  If  they  had  not  jurisdiction,  and 
I  take  it  they  have  not  where  property  is  in  question,  then  an 
action  lies  against  the  maker  and  him  that  executes  the  convic- 
tion. "  Holt,  Ch.  J. ,  who  was  of  opinion  that  the  plea  ought  to 
be  allowed,  said :  "  For  now  this  conviction  is  come  hither,  no 
prohibition  can  ga  Whereas,  upon  putting  in  such  a  suggestion 
as  this  while  the  conviction  remained  below,  the  parties  might 
have  a  prohibition  after  conviction  to  stay  the  justices  from  pro- 
ceeding upon  it;  for,  without  doubt,  if  the  defendant  had  but  a 
colour  of  title,  the  justices  of  peace  had  no  jurisdiction  in  the 
cause. "  It  was  a  datum  in  the  minds  of  those  eminent  Judges 
that  bona  fides  in  the  party  charged  put  an  end  to  the  jurisdiction 
of  the  justices.  In  this  case,  at  all  events,  the  justices  ought 
to  have  dismissed  the  information,  and  allowed  the  title  to  be 
tried  by  the  ordinary  tribunals. 

Crompton,  J.  —  ...  Upon  the  second  and  more  important  ques- 
tion, whether,  when  there  is  a  bond  fide  claim  of  right,  the  magis- 
trates have  jurisdiction  to  go  on  and  inquire  into  the  title,  against 
the  will  of  the  party  charged  with  the  trespass,*  according  to  the 
old  authorities,  and  the  old  principle  of  law  which  is  supposed  to 
be  included  in  all  these  enactments  giving  jurisdiction,  the  law 
is,  that  after  a  bond  fide  and  not  a  colourable  claim  of  right  the 
jurisdiction  ceases.  In  Paley  on  Convictions,  p.  41,  4th  ed.,  by 
Macnamara,  it  is  said,  **  Where  property  or  title  is  in  question, 
the  jurisdiction  of  justices  of  the  peace  to  hear  and  determine  in 
a  summary  manner  is  ousted,  and  their  hands  tied  from  interfer- 
ing, though  the  facts  be  such  as  they  have  otherwise  authority  to 
take  cognisance  of. "     He  mentions  it  as  not  arising  from  legisla- 
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tive  enactment,  but  as  a  rale  applicable  to  the  summary  mode  of 
trial  in  general.  I  cannot  think  that  the  Legislature,  in  carefully 
providing  in  section  30  that  parties  chaiged  under  that  Act  should 
have  as  a  defence  any  matter  which  would  be  a  defence  to  an 
action,  meant  to  abrogate  the  great  principle  of  law,  that  a  bond 
fidt  claim  of  right  shall  be  sufBicient  to  oust  the  jurisdiction  of 
the  justicea  We  have  inquired  on  affidavit  in  County  Court 
cases  whether  the  parties  did  really  set  up  a  claim  of  title. 
*  Therefore,  I  am  of  opinion  that  the  magistrates  had  no  [*33] 
jurisdiction  to  convict  in  this  case,  and  the  conviction  must 
be  quashed.  Conviction  quashed. 

Beg.  V.  Pearson. 

L.  B.  5  Q.  B  237-S39  (8.  c.  39  L.  J.  M.  0.  76 ;  28  L.  T.  126). 

Justices.  —  Jurisdiction,  —  Summary  Conviction  on  Charge  of  Assault  —  [2371 
Jurisdiction  ousted  by  (Question  as  to  Title  to  Land. 

On  the  beariDg  of  acomplaiDt  for  an  assault,  uudcr  24  &  25  Vict.,  c.  100,  s.  42, 
if  it  be  shown  that  a  bond  fide  question  as  to  title  to  land  is  involved,  the  juris- 
diction of  the  justices-  is  at  once  ousted  by  s.  46,  which  provides  that  nothing  in 
the  Act  shall  authorize  justices  to  hear  and  detennine  any  case  of  assault  in 
which  any  question  shall  arise  as  to  the  title  to  any  lands,  &c. ;  and  the  justices 
rannot  proceed  to  inquire  into  and  determine  by  summary  conviction  any  excess 
of  force  alleged  to  have  been  used  in  the  assertion  of  title. 

Rule,  calling  upon  Robert  Turner,  and  two  justices  of  the 
county  of  Derby,  to  show  cause  why  a  conviction  by  the  justices 
of  John  Pearson  for  an  assault  on  Turner  should  not  be  quashed. 

The  conviction  had  been  brought  up  by  certiorari,  and 
it  appeared  *from  the  aflBdavits  that  the  defendant  having  [•238] 
appeared  before  the  justices  on  a  summons,  under  24  &  25 
Vict.,  c.  100,  s.  42,1  charging  him  with  having  assaulted  Turner, 
it  waa  proved  that  Turner  had  placed  some  bricks  on  an  open  piece 
of  land  of  which  the  defendant  claimed  to  be  the  owner,  and  that 
the  defendant  was  removing  the  bricks,  as  being  unlawfully  on 
his  land,  when  Turner  came  up,  and  the  alleged  assault  was 
committed. 

It  was  submitted  on  behalf  of  the  defendant  that  as  a  question 
of  title  to  land  arose,  the  justices  had  no  jurisdiction  to  determine 

1  24  &  25  Vict.,  c.  100,  8.  42  :  "  Where  upon  complaint  by  or  on  behalf  of  the 
SDT  person  ghall  nnlawfnlly  assault  any  party  aggrieved,  m:iy  hear  and  determine 
other  person,  two  jnstices  of  the  peace,    such  offence/'  &c. 
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the  case,  by  reason  of  the  second  proviso  in  s.  46,  "  that  nothing 
in  the  Act  contained  shall  authorize  any  justices  to  hear  and 
determine  any  case  of  assault  or  battery  in  which  any  question 
shall  arise  as  to  the  title  to  any  lands,  tenements,  or  heredita^ 
ments.  ..." 

It  was  not  denied  by  Turner  that  the  defendant  was  raising  a 
bond  fide  claim  to  the  land,  but  it  was  contended  on  behalf  of 
Turner  that  the  justices  ought  to  proceed  with  the  hearing  of  the 
charge,  and  that  they  had  authority  to  determine  it,  notwithstand- 
ing the  proviso  in  s.  46,  if  the  defendant  used  more  force  than  was 
necessary. 

The  justices  took  this  view,  and  convicted  the  defendant  of  an 
assault  in  a  penalty  of  £2  10^.  and  costs. 

Eobinson,  Serjt,  showed  cause  on  behalf  of  the  justices,  and 
contended  that  as  a  claim  of  title  to  land  would  not  justify  any 
excess  of  violence  in  the  assertion  of  such  right,  the  justices  were 
not,  by  s.  46,  ousted  of  their  jurisdiction  to  determine  the  ques- 
tion of  whether  or  not  there  had  been  an  excess  of  violence ;  and 
he  referred  to  a  passage  in  1  Oke's  Magisterial  Synopsis,  p.  233, 
10th  ed.,  note  36,  where  Beg.  v.  Bichards,  20  J.  P.  68,  is  cited, 
on  which  passage  and  case  it  was  understood  that  the  justices  had 
acted.  [He  also  cited  Be  Thompson,  6  H.  &  If .  193,  30  L  J.  M. 
C.  19.] 

G.  Bruce,  in  support  of  the  rule,  was  not  heard. 

Lush,  J.  —  The  rule  must  be  made  absolute.  This  is  a  very  clear 
case.  It  stands  uncontradicted  that  the  assault  was  committed 
in  the  assertion  of  title.  The  prosecutor  had  entered  on 
[•239]  *land  to  which  the  defendant  claimed  title,  and  had  put 
bricks  there ;  and  it  was  in  the  act  of  asserting  this  title 
by  removing  the  bricks  that  the  alleged  assault  was  committed. 
This  question  of  title  was,  it  appears,  most  distinctly  brought  to  the 
notice  of  the  justices,  and  their  jurisdiction  was  then  at  an  end  by 
reason  of  the  second  proviso  in  s.  46,  and  they  had  no  power  to  go 
into  the  question  whether  the  force  used  by  the  defendant  was  ex- 
cessive. The  words  of  the  proviso  are  very  large,  and  admit  of  no 
doubt  Bys.  42,  where  a  person  has  unlawfully  assaulted  another, 
the  justices  have  jurisdiction  to  hear  and  determine  the  offence  on 
complaint  of  the  party  aggrieved ;  and  the  proviso  in  s.  46,  in  the 
widest  terms,  says  that  **  they  shall  not  hear  and  determine  any 
case  of  assault  in  which  any  question  shall  arise  as  to  the  title  to 
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land ;  *  that  is,  they  shall  not  dispose  of  such  a  case  in  a  summary 
manner.  The  matter  may  still  he'disposed  of  by  indictment,  if  it 
be  a  proper  case  for  such  a  proceedihg. ;.  The  justices  ought,  there- 
fore, to  have  held  their  hand,  and  not  "proeeeded  to  adjudicate  by 
summary  conviction.  :    - 

Hannen,  J. ,  concurred.  •'  *  /  .  Eule  absolute. 


White  V.  Fox  and  another. 

49  L.  J.  M.  C.  60-68. 

Justices.  —  Summary  Jurisdiction,  —  Ouster  of  Jurisdiction. — Mens   [60j 
Bea.  —  Assault 

The  question  as  to  property  which  will  oust  the  jurisdiction  of  justices  to 
determine  a  charge  of  assault  under  24  &  25  Vict.,  c.  100,  s.  42,  must  be  a  ques- 
tion as  to  real  property. 

Where  two  persons  who  were  gamekeepers  in  the  employ  of  a  landlord  of  a 
farm  to  whom  the  right  to  game  aud  rabbits  was  reserved,  were  charged  before 
the  justices  by  the  tenant  of  such  farm,  under  24  &  25  Vict.,  c.  100,  s.  42,  with 
assaulting  and  beating  him,  and  the  acts  complained  of  were  done  in  a  scuffle  to 
take  from  the  tenant  whilst  on  his  farm  his  bag,  in  which  were  rabbits  claimed 
as  the  landlord's  property :  — 

Held,  that  the  fact  that  the  justices  were  of  opinion  that  the  gamekeepers 
acted  under  a  bond  fide  belief  that  they  had  a  right  to  do  the  acts  complaint  of 
did  not  oust  the  jurisdiction  of  the  justices,  no  question  having  arisen  as  to  title 
to  any  interest  iu  land  within  the  meaning  of  section  46  of  24  &  25  Vict.,  c.  100. 

Case  stated  under  20  &  21  Vict ,  c.  43,  by  the  justices  for  the 
county  of  Dorset 

On  the  8th  of  November,  1879,  a  complaint  was  preferred  by 
the  appellant  against  the  respondents,  under  section  42  of  24  &  25 
Vict,  c.  100,  charging  them  with  assaulting  and  beating  the 
appellant 

At  the  hearing  of  the  said  complaint  it  was  admitted  by  the 
respondents  that  the  appellant  rented  Notton  and  Throop  farms, 
in  the  parish  of  Maiden  Newton,  consisting  of  about  five  hundred ' 
acres,  of  one  Eichard  Brinsley  Sheridan,  Esq. 

It  was  proved  by  the  appellant  that  no  lease  of  the  said  farm, 
or  any  agreement  or  document  under  seal,  reserving  the  game  and 
rabbits  to  the  said  landlord  or  any  one  else,  or  reserving  any  right 
to  or  for  any  one  to  enter  or  be  on  any  such  lands  in  search  or  pur- 
suit of  game  or  rabbits,  had  ever  been  executed ;  but  he  ad- 
mitted that  he  had  made  and  signed  proposals  for  a  *  lease,    [*  61] 
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not  under  seal,  of  the  said  farnlS;  which  had  also  been  signed 
as  accepted  by  one  Feter  Go:^/.  a's.' agent  for  the  said  Bichard 
Brinsley  Sheridan,  and  that; under  the  head  of  exceptions  con- 
tained in  such  pro|)08alb*'}were  the  words,  "*  also  all  waterfowl, 
fish,  game,  and  ral^bit^  and  liberty  to  hunt,  hawk,  and  shoot  fish 
and  fowl."       .'/-" 

It  was  al^o  admitted  by  the  appellant  in  his  evidence  that  he 

had  |9pxn\tirile  to  time  applied  to  the  steward  of  the  said  Bichard 

Britisl^*  "Sheridan  for  permission  to  kill  rabbits  on  his  farms,  and 

.  td>at  on  receiving  the  same  had  expressed  his  obligation  for  the 

piermission  when  so  granted. 

It  was  also  proved  that  the  appellant,  as  such  tenant,  had  been 
assessed  to  and  paid  the  poors'  rate  in  respect  of  the  sporting  rights 
on  his  farm,  which  he  subsequently  claimed  of  and  had  been 
allowed  by  the  said  Bichard  Brinsley  Sheridan  as  a  disbursement 
and  deduction  from  his  rent 

It  was  also  proved  that  about  noon  on  Monday,  the  13th  day 
of  October  last,  the  appellant  and  his  son,  and  two  men  in  his 
employ,  were  on  his  said  farm  with  nets  and  ferrets  belonging  to 
the  said  appellant,  engaged  in  ferreting  for  rabbits,  and  that  whilst 
in  the  middle  of  one  of  his  fields,  and  having  in  his  possession 
his  said  nets  and  some  rabbits  which  had  been  caught  by  him,  the 
two  respondents  came  upon  the  said  land  where  the  appellant  then 
was,  took  hold  of  a  bag  containing  such  nets  and  rabbits,  and 
endeavoured  to  take  the  same  away  from  the  said  appellant,  and 
in  so  doing  dragged  the  said  appellant  some  sixty  paces.  In  the 
scuffle  so  arising  the  bat  of  the  said  appellant  was  knocked  or  fell 
ofif,  and  the  clothes  of  the  said  appellant  were  torn,  and  thereby 
the  said  appellant  was  assaulted. 

It  was  admitted  that  the  respondents  were  gamekeepers  in  the 
employ  of  the  said  Bichard  Brinsley  Sheridan,  and  were  acting 
under  his  orders  and  authority. 

The  respondents'  solicitor,  whilst  admitting  the  facts  before 
stated,  contended  that  the  said  respondents,  being  such  game- 
keepers in  the  employ  of  and  acting  under  the  orders  of  the  said 
Bichard  Brinsley  Sheridan,  their  master,  who  claimed  the  sole 
and  exclusive  right  to  the  game  and  rabbits  on  the  said  farm,  were 
acting  in  the  execution  of  their  duty,  as  such  servants  to  the  said 
Bichard  Brinsley  Sheridan,  so  claiming  to  exercise  his  resen'ed 
rights  to  the  game  on  the  farms  referred  to,  or  acting  in  the  honCL 
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Jide  belief  of  having  such  rights,  and  that  in  consequence  the 
jurisdiction  of  the  justices  was  ousted. 

The  appellant's  solicitor  contended  that,  it  being  proved  by  the 
appellant  and  admitted  by  the  respondents'  solicitor,  that  inas- 
much as  there  was  no  lease,  agreement,  or  document  under  seal  in 
existence,  as  was  necessary  to  reserve  a  right  to  take  and  kill  game 
and  rabbits  to  any  other  person  than  the  occupier  of  the  land, 
there  could  not  be  and  there  was  no  question  of  title  in  dispute, 
and  no  reasonable  grounds  for  a  bond  fide  belief  that  the  respond- 
ents, as  such  servants  of  the  said  Bichard  Brinsley  Sheridan,  had 
a  right  to  take  or  attempt  to  take  the  bags,  nets,  and  rabbits  com- 
plained of,  and  that  even  if  there  had  been  a  legal  reservation  of 
the  game,  that  would  not  justify  the  assault  complained  of,  and 
so  oust  the  jurisdiction  of  the  justices  to  adjudicate  thereon,  and, 
if  deemed  right,  convict  the  respondents  thereof. 

The  solicitor  for  the  respondents,  however,  contended  that,  as 
in  the  proposals  for  lease,  although  not  under  seal,  the  game  and 
rabbits  were  expressly  reserved,  they  belonged  exclusively  to  the 
landlord  (the  said  R  B.  Sheridan),  and  that  the  respondents,  as 
his  servants,  were  justified  in  taking  the  bags,  nets,  and  rabbits 
from  the  appellant,  and  did  so  under  a  bond  fide  belief  that  they 
were  justified  in  so  doing,  and  that  as  the  question  in  dispute  was 
one  arising  out  of  land,  or  some  interest  therein  or  accruing  there- 
from, the  jurisdiction  of  the  justices  was  ousted. 

No  other  evidence  having  been  offered,  the  justices  were  of 
opinion  that  the  respondents  acted  under  a  bon4  .fide  belief  that 
they  had  a  right  to  do  the  acts  complained  of,  and  that  the  juris- 
diction of  the  justices  was  ousted,  and  they  accordingly  dismissed 
the  summons. 

The  question  for  the  Court  was,  whether,  under  the  facts 
above  detailed,  the  *  justices  were  right  in  dismissing  the  [*  62] 
summons  on  the  ground  stated. 

Bompas,  for  the  appellant  —  Assuming  that  there  was  a  legal 
reservation  of  game  to  the  landlord,  that  would  not  justify  the 
respondents,  the  landlord's  servants,  in  assaulting  the  appellant, 
who  was  a  tenant  farmer  on  his  own  land. 

Arthur  Charles  (Pitt  Lewis  with  him)  was  then  called  upon  to 
support  the  respondents.  — The  game  being  the  landlord's,  the 
appellant  had  in  his  possession  what  was  the  property  of  his  land- 
lord, and  the  respondents  only  endeavoured  to  take  their  master's 
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property,  and  it  does  not  appear  from  the  case  that  in  doing  so 
they  used  more  violence  than  was  necessary.  The  respondents 
acted  in  the  bond,  fide  belief  that  they  were  justified  in  doing  what 
they  did,  and  a  bond,  fide  claim  of  right  under  ordinary  circum- 
stances suflBces  to  render  a  conviction  by  justices  for  any  criminal 
offence  improper.  Watkitis  v.  Major,  44  L.  J.  M.  C.  164,  L.  R 
10  C.  P.  622.  In  that  case  the  Court  thought  that  the  claim  of 
right  which  was  set  up  in  answer  to  the  charge  of  killing  a  rabbit 
contrary  to  1  &  2  Will.  IV. ,  c.  32,  s.  30,  was  an  impossible  one 
in  point  of  law,  and  that  therefore  the  person  so  charged  might 
be  properly  convicted ;  but  otherwise  a  bond,  fide  belief  in  a  right 
to  do  what  was  done  would,  as  Lord  Coleridge,  Ch.  J. ,  said  in 
delivering  judgment  in  that  case,  "  suffice  to  render  a  conviction 
for  any  criminal  offence  improper,  for  it  is  well  established  that 
justices  cannot  try  the  existence  of  a  right  bondi  fide  set  up  in 
answer  to  a  criminal  charge  brought  before  them.  See  Paley  on 
Convictions,  pp.  47, 137,  &c. "  *"  But, "  said  Lord  Coleridge,  Ch.  J. , 
*  it  has  been  decided  more  than  once  that  a  person  may  be  con- 
victed under  the  statute  with  which  we  have  now  to  deal,  and 
other  game  statutes,  although  he  had  no  mens  rea,  and  believed 
that  he  was  not  a  trespasser."  In  the  present  case  the  charge 
against  the  respondents  is  under  section  42  of  24  &  25  Vict. ,  c.  100, 
of  unlawfully  assaulting  the  appellant,  and  to  support  such  charge 
there  must  be  a  meiu  rea  ;  and  in  Blades  v.  Higgs,  10  C.  B.  (N.  S.) 
713,  30  L.  J.  C.  P.  347;  on  appeal,  11  H.  L.  Cas.  621,  34  L.  J. 
C.  P.  286,  it  was  held  to  be  a  good  defence  to  an  action  for  an 
assault,  that  it  was  committed  in  an  attempt  to  take  fi-om  the 
plaintiff  dead  rabbits  which  he  had  refused  to  give  up,  and  which 
he  held  without  the  consent  of  the  defendant's  master,  to  whom 
they  belonged. 

[Lord  Coleridge,  Ch.  J.  —  There  the  killer  of  the  rabbits  was  a 
trespasser  on  the  land  where  he  killed  them.  ] 

Where  sporting  rights  are  reserved,  the  tenant  may  become  a 
trespasser  on  his  own  land,  and  at  all  events  the  respondents  would 
have  good  reason  to  believe  he  was  so  in  the  present  case.  In 
Coleman  v.  Bathurst,  40  L  J.  M.  C.  131,  L.  R  6  Q.  B.  366,  the 
conviction  was  under  1  &  2  Will.  IV. ,  c  32,  s.  12,  which  makes 
it  an  offence  for  the  tenant  to  take  game  upon  the  demised  land 
where  the  right  to  the  game  is  reserved  to  the  landlord,  and  the 
conviction  there  was  held  wrong  because  the  Court  were  of  opinion 
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that  in  that  case  there  was  upon  the  true  construction  of  the  agree- 
ment of  tenancy  no  reservation  of  the  gama  Where  the  claim  of  a 
right  is  one  which  cannot  exist  at  law  as  a  claim  as  one  of  the 
public  to  fish  in  a  non-navigable  river,  the  claim  does  not  oust 
the  justices  of  their  jurisdiction.  Hudson  v.  M'Rae,  4  B.  &  S.  585, 
33  L  J.  M.  C.  65-  But  otherwise,  as  shown  in  Legg  v.  Pardoe, 
9  C.  B.  (N.  S.)  289,  30  L.  J.  M.  C.  108,  a  bond  fide  claim  is 
enough  to  oust  the  jurisdiction  of  the  justices. 

Bompas  in  reply. 

L6rd  Coleridge,  Ch.  J.  — In  my  opinion  the  justices  were  wrong 
in  dismissing  the  summons,  as  I  clearly  think  they  had  jurisdic- 
tion. Two  persons  assault  another,  and  it  is  not  suggested  that 
they  had  any  right  to  do  what  they  did.  They  dragged  him 
several  paces  along  the  ground,  knocked  his  hat  off,  tore  bis 
clothes,  and  took  from  him,  besides  the  rabbits,  which  for 
the  present  purpose  I  *  will  assume  were  the  property  of  the  [*  63] 
landlord,  what  was  certainly  his  own  property,  and  they  did 
all  this  whilst  he  was  on  his  own  land.  All  this  was  before  the 
justices,  and  they  say  they  have  no  jurisdiction  to  decide  the 
matter,  because  in  their  opinion  these  two  persons  (the  respondents) 
bond  fide  thought  that  they  had  a  right  to  assault  the  appellant, 
and  to  take  his  property.  We  were  referred  during  the  argument 
to  several  c^ses  respecting  mens  rea,  which  are  important  when 
that  question  arises ;  but  this  is  a  proceeding  under  24  &  25  Vict , 
c  100,  s.  42,  which  enables  the  justices  to  hear  and  determine 
the  offence  of  an  assault  or  battery,  and  section  46  explains  under 
what  circumstances  the  jurisdiction  of  the  justices  is  ousted.  It 
states  that  the  justices  are  not  to  hear  and  determine  any  case  of 
assault  or  battery  "  in  which  any  question  shall  arise  as  to  the  title 
to  any  lands,  tenements,  or  hereditaments,  or  any  interest  therein 
or  accruing  therefrom.  *  In  the  present  case  no  question  of  title 
to  any  lands  arose,  but  it  has  been  suggested  that  a  question  of 
title  to  property  arose.  I  am  astonished  to  find  that  a  mere  asser- 
tion of  a  title  to  property  being  in  question  should  be  said  at  once 
to  oust  the  jurisdiction  of  the  justices,  but  without  deciding  what 
statement  is  suf&cient,  I  am  of  opinion  that  the  question  as  to 
property  must  be  a  question  as  to  real  property.  That  is  the  view 
which  has  always  been  taken  of  old,  and  is  the  view  taken  by 
Paley  on  Convictions,  where,  when  he  speaks  of  the  title  to  prop- 
erty which  will  oust  the  jurisdiction  (see  5th  edit,  p.  137),  he 
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means  a  title  to  land,  and  in  the  first  case,  which  he  gives  from 
1  Lord  Baym.  583,  the  question  was  as  to  the  title  to  land.  So  also 
in  the  case  of  Williams  v.  Adams,  2  B.  &  &  312,  31  L.  J.  M.  C. 
109,  where  the  complaint  before  the  justices  was  for  leaving  rub- 
bish on  a  highway,  and  the  defendant  claimed  the  soil  as  his,  sub- 
ject only  to  a  private  right  of  way,  the  Court  of  Queen's  Bench 
held  that  no  question  of  title  to  land  was  in  dispute,  but  only  a 
question  as  to  what  should  be  done  on  the  land,  and  that  therefore 
the  jurisdiction  of  the  justices  was  not  ousted. 

I  am  of  opinion,  therefore,  that  the  justices  must  exercise  their 
jurisdiction  in  the  present  case,  and  say  whether  an  assault  has 
been  committed  on  the  appellant,  and  if  it  has,  they  must  adjudge 
the  pimishment.  The  question  of  bona  fides  may  most  properly 
and  rightly  be  considered  in  awarding  the  punishment,  and  I 
observe  that  Paley  makes  that  distinction  where  in  his  work  on 
Summary  Convictions,  5th  edit,  p.  139,  he  says:  "Where  there 
must  be  a  meru  rea  to  constitute  an  offence,  the  fact  of  a  man 
having  acted  under  a  claim  or  notion  of  right,  if  established,  will 
form  a  defence  against  a  criminal  proceeding,  and  must  be  taken 
into  consideration  by  the  justices,  not  as  a  question  of  title,  but 
as  a  question  of  bona  fides.  When,  however,  the  object  is  to  oust 
the  jurisdiction  of  the  justices  on  the  ground  that  title  comes  in 
question,  then  the  claim  must  be  of  such  a  nature  as,  if  substan- 
tiated, would  afford  a  defence  to  an  action. "  That  plainly  dis- 
tinguishes between  an  assertion  of  a  mere  right  to  do  what  has 
been  done,  and  a  claim  of  title.  No  such  claim  was  made  here, 
and  the  decision  of  the  justices  was  wrong. 

LiNDLBY,  J.  —  I  am  of  the  same  opinion.  The  charge  before 
the  justices  was  a  charge  of  assault,  and  it  was  made  under  24  & 
25  Vict.,  c.  100,  s.  42,  and  the  46th  section  states  that  the  jus- 
tices are  not  to  have  jurisdiction  when  any  question  as  to  the  title 
to  any  lands  shall  arise.  Now  the  justices  do  not  find  that  any 
such  question  was  involved  in  this  inquiry,  but  what  they  find  is 
that  the  respondents  acted  under  a  bond  fide  belief  that  they  had  a 
right  to  do  what  they  did.  Clearly  there  is  nothing  in  that  to 
oust  the  jurisdiction  of  the  justices,  and  there  is  nothing  like  a 
finding  of  the  circumstances  stated  in  the  46th  section  which 
would  deprive  the  justices  of  their  jurisdiction  to  hear  and  deter- 
mine the  charge.  Decision  reversed. 
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ENGLISH  NOTES. 

In  order  to  oust  the  jurisdiction  of  the  justices  in  the  cases  contem- 
plated by  the  rule,  it  is  essential  that  the  claim  of  title  should  be  made 
bond  fide.  Faley  v.  Birch  (1867),  8  B.  &  S.  366,  16  L.  T.  410.  The 
bona  fides  of  the  claim  is  for  the  justices  to  determine :  Legg  v.  Fardoe 
(1861),  9  C.  B.  (N.  S.)  289,  30  L.  J.  C.  P.  108,  7  Jur.  (N.  S.)  499, 
3  L.  T.  371,  9  W.  E.  234;  but  they  cannot  by  deciding,  contrary  to  the 
fact,  that  the  claim  is  not  bond  fide^  give  themselves  jurisdiction: 
Reg,  V.  Nunneley  (1858),  El.,  Bl.  &  El.  852,  27  L.  J.  M.  C.  260,  4  Jur. 
(N.  S.)  1146;  Reg.  v.  HunUwoHh  (1864),  33  L.  J.  M.  C.  131,  10  Jur. 
(N.  S.)  945,  10  L.  T.  374,  13  W.  R.  7;  Loveeey  v.  Stallard  (1874), 
30  L.  T.  792.  A  claim  of  title  may  be  bond  fide  though  no  evidence 
of  title  is  actually  offered.  See  per  Lord  Campbell  in  Reg.  v.  Cridland^ 
supra.  When  the  bona  fides  of  a  defendant's  claim  of  title  is  ignored 
by  a  magistrate,  he  is  bound  to  state  clearly  his  grounds  for  arriving  at 
such  a  conclusion.  Per  Field,  J.,  in  Bimle  v.  MarshaM  (1876),  35  L.  T. 
(N.  S.),  at  p.  376. 

The  right  claimed  must  be  one  which  is  possible  in  law.  Hudson  v. 
M'Rae  (1863),  4  B.  &  S  585,  33  L.  J.  M.  C.  65,  9  L.  T.  678, 12  W.  R. 
80;  Reg.Y.  Westmeaih  Justices  (1866),  15  W.  R.  59;  Hargreaves  v.  Did^ 
dams  (1875),  L.  R.  10  Q.  B.  582,  44  L.  J.  M.  C.  178,  32  L.  T.  600,  23 
W.  R.  828;  Watkins  v.  Major  (1875),  L.  R.  10  C.  P.  662,  44  L.  J.  M.  C. 
164,  33  L.  T.  352,  24  W.  R.  164;  Mussett  v.  Burch  (1876),  35  L.  T.  486. 
A  public  right  of  fishing  in  a  non-navigable  river  is  not  such  a  right: 
Hudson  Y.  M'Rae,  supra;  Hargreaves  v.  I>iddamSy  supra;  Mussett  y, 
Burch,  supra  ;  nor  is  a  claim  to  cut  sods  in  a  grave-yard  for  the  pur- 
pose of  covering  newly  made  graves :  Reg.  v.  Westrneath  Justices,  supra. 

It  is  for  the  justices  to  determine  whether  or  not  the  claim  has  a 
reasonable  foundation:  Camwell  y.  Sanders  (1862),  3  B.  &  S.  206,  32 
L.  J.  M.  C.  6,  9  Jur.  (N.  S.)  640,  7  L.  T.  356, 11  W.  R.  87;  and  they 
should  be  reasonably  satisfied  of  its  reasonable  character:  Reg.  v.  Rssex 
Justices  (1872),  26  L.  T.  429,  20  W.  R.  670;  but  it  seems  that  their 
jurisdiction  will  be  ousted  if  the  claim  is  not  on  the  face  of  it  obviously 
absurd:  Scott  v.  BaHng  (1895),  64  L.  J.  M.  C.  200,  72  L.  T.  495.  The 
justices  are  not  entitled  to  treat  the  claim  as  unreasonable,  merely  on 
the  ground  that  there  has  been  a  decision  of  the  High  Court  against  a 
similar  claim,  unless  it  appears  on  the  face  of  the  claim  that  it  could 
under  no  circumstances  be  lawful.     lb. 

A  person  charged  with  trespassing  in  pursuit  of  game  cannot  oust 
the  jurisdiction  of  the  justices  by  asserting  a  general  right  in  himself 
and  every  one  else,  without  showing  such  a  claim  of  right  as  would  be 
a  defence  to  an  action  of  trespass.    Leatt  v.  Vine  (1861),  30  L.  J.  M.  C. 
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207,  8  L.  T.  581.  Where  a  person  so  charged  raises  a  question  of  title, 
he  must  allege  such  title  to  he  in  himself,  or  in  a  person  under  whom 
he  claims.  Comwell  v.  Sanders  (1862),  3  B.  <&  S.  206,  32  L.  J.  M.  C. 
6,  9  Jur.  (N.  S.)  640,  7  L.  T.  356, 11  W.  R.  87. 

In  a  proceeding  to  recover  possession  of  a  house  alleged  to  belong  to 
a  parish,  under  59  Geo.  III.,  c.  12,  s.  24,  the  jurisdiction  of  the  justices 
is  not  ousted  by  a  claim  of  title,  as  the  question  of  title  is  necessarily 
involved  in  the  matter  which  the  justices  have  to  determine.  Ex  parte 
Vaughan  (1866),  L.  R.  2  Q.  B.  114,  36  L.  J.  M.  C.  17,  15  L.  T.  277, 
15  W.  R.  198. 

Among  the  more  recent  cases  as  to  the  sufficiency  of  a  claim  of  title, 
reference  may  be  made  to  the  following:  Leicester  Urban  Sanitary 
Authority  v.  Holland  (1889),  57  L.  J.  M.  C.  75;  Cole  v.  MUes  (1889), 
57  L.  J.  M.  C.  132,  60  L.  T.  145,  36  W.  R.  784;  Usher  v.  Lttxmore 
(1890),  62  L.  T.  110,  38  W.  R.  254;  Philpot  v.  Bugler  (1890),  54  Jus- 
tice of  the  Peace,  646;  Johnston  v.  Melson  (1892),  30  L.  R.  Ir.  15; 
Edwards  v.  Cock  (1894),  ^  Justice  of  the  Peace,  298. 

AMERICAN  NOTES. 

As  a  general  rule  justices  of  the  peace  are  by  statute  in  this  country  forbid- 
den to  try  suits  where  title  to  lands  is  in  issue,  and  the  defendant  may  divest 
the  justice  of  jurisdiction  by  filing  a  plea  that  title  to  land  will  necessarily 
come  in  question.  This  means  **  that  their  adjudication  must  not  be  such  as 
to  give  or  purport  to  give  one  party  an  interest  in  real  estate  that  was  not 
confessedly  his  before  judgment ;  or  purport  to  deny  another  a  right  to  lands 
which  he  would  otherwise  have:"  Murfree's  Justice  Practice,  sect.  200; 
Cowen's  Treatise,  sect.  722. 

The  right  of  possession  of  land  does  not  affect  jurisdiction.  Conaumy  v. 
Gore,  27  Kansas,  122 ;  Cowen's  Treatise,  sect  520. 

And  a  justice  of  the  peace  may  try  a  question  of  title  to  land  where  it 
comes  in  question  only  in  a  dispute  concerning  title  to  personal  property. 
Hart  V.  Hart,  48  Michigan,  175  (for  the  purpose  of  identifying  hoops  for 
which  trover  was  brought). 


No.  7.  — REG.  V.  DUNN. 
(Q.  B.  1840.) 

RULE. 

The  power  of  justices  to  require  sureties  to  keep  the 
peace  is  comprised  in  the  commission  of  the  peace,  the 
form  of  which  is  of  ancient  date,  and  probably  derives  its 
authority  from  a  statute  of  Edward  the  Third  (1  Ed.  III., 
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stat.  2,  c.  16).  It  is  an  essential  condition  of  the  exercise 
of  this  power  that  the  party  applying  makes  it  appear  to 
the  justices  that  he  goes  in  fear  and  in  danger  of  personal 
violence  from  another.  If  the  inference  of  personal  danger 
does  not  necessarily  and  clearly  follow  from  the  facts  stated, 
it  is  for  the  party  complaining  to  draw  the  inference  and 
expressly  state  on  his  oath  that  by  reason  of  the  facts 
stated  he  goes  in  fear  and  danger,  &c. 

Beg.  ▼.  Dann. 

12  Adol.  &  Ellis,  599-621  (s.  c.  4  P.  &  D.  415 ;  5  Jar.  721). 

Justices.  — Articles  of  Peace.  — Essentials,  —  Clear  Inference  of  Personal 

Danger. 

On  habeas  corpus^  bringing  up  a  party  committed  by  justices  for  not   [599] 
finding  sureties  of  tbe  peac-e,  the  Court  will  not  hear  affidavits  controvert- 
ing the  facts  alleged  in  the  articles  of  the  peace.     Stat.  56  Geo.  III.;  c.  100, 
B.  3,  does  not  affect  the  practice  in  this  respect. 

Where  a  party  exhibiting  articles  of  peace  alleges,  as  the  ground  of  fear, 
expressions  in  a  letter,  which  be  submits  to  the  Court  for  their  construction,  the 
Conrt  will  not  take  the  words  into  consideration,  nor  act  upon  the  articles,  unless 
the  whole  letter  be  set  forth. 

Where  the  sessions,  upon  articles  of  the  peace  being  exhibited,  have  ordered 
sureties  to  be  found,  and  committed  the  accused  party  for  want  of  them,  their 
judgment  is  not  final ;  but  this  Court,  on  habeas  corpus  and  certiorari,  will 
examine  the  articles,  and  if  they  are,  on  the  face  of  them,  insufficient,  supersede 
the  onler  of  sessions  as  made  without  jurisdiction,  and  discharge  the  prisoner. 

Articles  of  the  peace  are  not  sufficient  unless  they  show  a  threat. 

The  threat  need  not  be  in  words,  but  may  be  inferred  from  a  course  of  con- 
duct. That  inference,  however,  must  be  drawn  by  the  exhibitant  himself;  and, 
if  he  omit  to  state  it  in  the  articles,  the  Court  will  not  draw  the  inference. 

The  exhibitant  may  allege,  as  part  of  his  ground  for  apprehension,  miscon- 
duct which  has  been  the  subject  of  former  articles,  although  the  ac<;used  party 
was  committed  on  those  articles  for  want  of  sureties,  and  discharged  on  habeas 
corpus  ;  and  a  committment  on  such  new  articles  will  not  be  contrary  to  Stat.  31 
Car.  II.,  c.  2,  s.  6. 

The  defendant,  being  in  the  custody  of  the  keeper  of  the  New 
Prison,  Clerkenwell,  obtained  a  writ  of  habeas  corpus  (of  No- 
vember 2d,  1840,  returnable  immediately  after  the  receipt), 
under  which  he  was  now  brought  before  the  Court;  and  the 
gaoler  returned  the  following  warrant  as  the  cause  of  taking  and 
detention :  — 


110  JUSTIOB   OF  THE  PEACE. 

No.  7.  —  Baf .  V.  Bum,  13  AdoL  &  EUi«,  599,  600. 

**  Police  Court,  Hatton  Garden. 

"  Metropolitan  \  To  the  keeper  of  the  New  Prison  at  Clerkenwell 
Police  District,  >      in  the  county  of  Middlesex,  within  the  Metro- 
to  wit  )      politan  Police  District,  or  his  deputy. 

*  Eeceive  into  your  custody  in  the  said  New  Prison  the  body  of 
Eichard  Dunn,  late  of  No.  10  King  Street,  Saint  James's,  in  the 
county  of  Middlesex,  and  within  the  said  district,  barrister-at- 
law,  herewith  sent  you,  and  who  was  this  day  brought  before  me, 
Boyce  Combe,  Esquire,  one  of  Her  Majesty's  justices  of  the  peace 
for  the  said  county,  and  also  one  of  the  magistrates  of  the  Police 
Courts  of  the  metropolis,  sitting  at  the  Police  Court  in  Hatton 
Garden,  within  the  Metropolitan  Police  District,  by,  and  charged 
upon  the  oath  of,  Joseph  Shackell,  before  me,  that  the  said 
Richard  Dunn  is  the  identical  person  named  in  a  certain  warrant 
now  produced  and  shown  to  me,  bearing  date  the  29th  day  of 
June  last,  under  the  hands  of  two  of  Her  Majesty's  justices  of  the 
peace  for  the  said  county,  signed  by  them  in  open  session  holden 
at  the  session  house  for  the  said  county,  on  the  said  29th  day  of 
June,  whereby  it  appears  to  me  that  articles  of  the  peace  were 

exhibited  against  him,  &c.  [Recites  order  that  R  Dunn 
[600]  should  enter  into  recognizance,  &c.];  and  the  said  R  Dunn 

having  neglected  and  refused  to  enter  into  such  recognizance 
with  such  sureties  as  aforesaid,  him  therefore  safely  keep  in  your 
said  custody  until  he  shall  be  discharged  by  due  course  of  law, 
unless  he,  the  said  R  Dunn,  shall  in  the  meantime  enter  into 
such  recognizance  with  such  sureties  as  aforesaid.  And  for  so 
doing  this  shall  be  your  sufficient  warrant  Given  under  my 
hand  and  seal  at  the  Police  Court  aforesaid,  this  11th  day  of 
July,  1840.  Boyce  Combe." 

A  certiorari  had  also  issued,  dated  November  2d,  to  the  justices 
of  Middlesex,  in  obedience  to  which  they  now  returned  the  articles 
of  the  peace  exhibited  by  Miss  Coutts,  with  two  affidavits  on 
which  the  order  of  sessions  was  grounded,  the  whole,  with  the 
order,  being  upon  one  parchment  roll.  The  articles  were  as 
follows :  — 

"  Middlesex.  —  Articles  of  the  peace  exhibited  by  Angela 
Georgina  Burdett  Coutts,  of  Stratton  Street,  Piccadilly,  in  the 
county  of  Middlesex,  spinster,  against  Richard  Dunn,  late  of  the 
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parish  of  St.  Maiylebone,  Esquire,  in  order  to  preserve  the  life 
and  person  of  this  exhibitant  from  bodily  harm. 

"  First.     This  exhibitant  on  her  oath  saith,  that,  in  the  month  of 
August,  1838,  this  exhibitant  received  two  letters  signed  Richard 
Dunn,  but  which  letters,  from  the  strange  language  contained  in 
them,  this  exhibitant  considered  to  have  been  written  by  some 
insane  person,  and  consequently  threw  them  aside ;  and  she  believes 
that  they  were  destroyed  with   other  waste  papers.     And  this 
exhibitant  further  saith  that,  in  the  said  month  of  August,  1838, 
Bichard  Dunn,   against  whom  these  articles  are  exhibited,  but 
who  until  that  time  was  totally  unknown  either  by  name  or  per- 
son to  this  exhibitant  (except  by  the  said  two  letters), 
came  to  the  *  Queen's  Hotel  at  Harrogate  in  the  West  [*  601] 
Riding  of  the  county  of  York,  and  there  obtained  a  room 
nearly  opposite  to  the  sleeping-room  occupied  by  this  exhibitant, 
who  was  at  that  time  residing  in  the  said  hotel,  and,  by  some 
means  unknown  to  this  exhibitant,   contrived  to  place  or  have 
placed  his  card  in  this  exhibitant's  said  room.     That  this  exhib- 
itant, feeling  greatly  annoyed  by  this  circumstance,  on  the  follow- 
ing morning  removed  from  the  said  hotel  with  her  establishment, 
and  went  to  reside  at  another  part  of  the  town,  where  letters  written 
by  the  said  Richard  Dunn,  and  addressed  to  this  exhibitant,  were 
continually  thrown  into  the  garden  of  the  house  where  this  exhib- 
itant was  then  residing ;  and  she  was  there  otherwise  annoyed  by 
the  said  Richard  Dunn  coming  to  the  house,  endeavouring  to  gain 
admittance,  and  also,  when  she  went  out,  endeavouring  to  get  into 
the  exhibitant's  company  and  into  conversation  with  her,  inso- 
much that  this  exhibitant  was  obliged  at  length  to  refrain  from 
leaving  the  house  except  in  a  carriage  or  attended  by  a  male  ser- 
vant; and  which  protection  this  exhibitant  had  never  been  obliged 
to  resort  to  when  at  Harrogate  on  former  occasions.     That,  as 
these  annoyances  continued  to  increase,  and  one  of  the  letters 
having  stated  the  intention  of  the  said  Richard  Dunn  to  come  to 
this  exhibitant,  this  exhibitant  became  alarmed  for  her  personal 
safety,  and  was  obliged  to  have  recourse  to  the  magistracy  of  the 
neighbourhood;  and,   in   consequence  of  the   complaint  of   this 
exhibitant  and  upon  the  informations  sworn  to  by  her  and  by 
other  persons,  the  said  Richard  Dunn  was  apprehended,  and  on  or 
about  the  29th  day  of  September,  1838,  was  ordered  and  adjudged, 
by  justices  of  the  peace  for  the  said  county  of  York,  to  enter  into 
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his  own  recognizance  in  the  sum  of  £500,  and  to  find  two  sureties 
in  the  sum  of  £250  each,  or  one  surety  in  £500,  to  keep  the  peace 
and  to  be  of  good  behaviour  towards  Her  Majesty  and  all  her  liege 
people,  and  especially  towards  this  exhibitant,  until  the  16th  day 
of  October  then  next,  which  was  the  first  day  of  the  then  next 
session  of  the  peace  for  the  said  Eiding ;  and  for  want  of  such 
sureties  the  said  Eichard  Dunn  was  committed  to  the  Castle  at 
York,  and  there  remained  until  the  said  then  next  session,  when, 
as  this  exhibitant  had  then  left  Harrogate  and  was  induced  to 
hope  that  such  annoyance  would  not  be  renewed,  this  exhibitant 
did  not  at  the  then  next  sessions  direct  any  legal  proceedings  to 
be  instituted  against  the  said  Eichard  Dunn ;  and  at  the  said  then 
next  sessions  the  said  Eichard  Dunn  was,  as  exhibitant  was 
informed  and  believes,  discharged  from  custody. 

"  Secondly.  This  exhibitant  on  her  oath  saith,  that  no  sooner 
was  he  the  said  Eichard  Dunn  discharged  from  custody  as  aforesaid, 
than  he  came  to  London,  where  this  exhibitant  then  was,  and 
took  lodgings  at  the  Gloucester  Hotel  in  Piccadilly,  which  is 
situate  very  near  to  the  town  residence  of  this  exhibitant,  and 
commenced  a  system  of  annoyance  to  this  exhibitant  by  writing 
letters  endeavouring  to  procure  interviews  with  this  exhibitant, 
leaving  cards  and  letters  at  the  door  of  this  exhibitant's  house, 
and  by  watching  and  following  this  exhibitant  both  when 
[*  602]  in  her  carriage  *  and  whilst  walking  in  the  street ;  that 
this  exhibitant  became,  in  consequence  of  these  proceed- 
ings on  the  part  of  the  said  Eichard  Dunn,  greatly  alarmed  for 
her  personal  safety,  and  applied  to  Sir  Frederick  Adair  Eoe, 
Baronet,  the  then  chief  magistrate  of  the  police  at  Bow  Street,  on 
the  2l8t  day  of  December,  1838,  who,  upon  the  information  of 
this  exhibitant  sworn  before  him,  issued  his  warrant  for  the  appre- 
hension of  the  said  Eichard  Dunn ;  and  he  was  accordingly  brought 
before  the  said  Sir  Frederick  Adair  Eoe,  and  was  ordered  to  enter 
into  recognizances  and  to  find  sureties,  himself  in  £500,  and  two 
sureties  in  £250  each,  to  keep  the  peace  towards  this  exhibitant 
And  this  exhibitant  saith  that,  while  the  informations  were  tak- 
ing and  reading  before  Sir  Frederick  Adair  Eoe  as  aforesaid,  the 
conduct  of  the  said  Eichard  Dunn  was  so  violent  that  it  was  with 
much  difficulty  he  could  be  restrained,  the  officer  in  attendance 
being  obliged  for  some  part  of  the  time  to  hold  him  by  force  lest 
he  should  commit  some  mischief  while  the  said  Sir  Frederick 
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Adair  Roe  was  adjudicating  upon  the  complaint  of  this  exhibitant 
so  made  as  aforesaid.  That,  the  said  Bichard  Dunn  not  having 
procured  the  required  sureties,  he  was  thereupon  committed  and 
remained  in  prison  some  short  time,  but  was  afterwards  discharged 
on  habeas  corpus  in  consequence  of  an  informality  in  the  warrant 
of  commitment,  as  this  exhibitant  is  informed  and  believes. 

•*  Thirdly.  This  exhibitant  on  her  oath  saith  that,  since  the  dis- 
charge last  aforesaid,  this  exhibitant  has  been  subjected  to  repeated 
and  constant  annoyance  by  letters  being  addressed  to  her  by  the 
said  Bichard  Dnnn,  and  by  applications  repeatedly  made  by  that 
person  at  her  house  and  at  the  house  of  her  father,  Sir  Francis 
Burdett^  Baronet ;  that  the  said  Bichard  Dunn  has  also  been  con- 
tinually observed  walking  up  and  down  in  front  of  the  house  of 
this  exhibitant,  and  watching  for  opportunities  to  intrude  himself 
into  the  company  of  this  exhibitant.  .  .  . 

"*  Fourthly.  [Belates  certain  circumstances  of  annoyance  at 
Norwood.] 

"  Fifthly.  This  exhibitant  on  oath  saith  that,  after  the  [603] 
return  of  this  exhibitant  from  Norwood  as  aforesaid,  a  letter 
written,  as  this  exhibitant  believes,  by  the  said  Bichard  Dunn, 
dated  from  No.  10  King  Street,  Saint  James's,  on  the  18th  day  of 
May  last,  and  addressed  to  this  exhibitant,  was  delivered  at  this 
exhibitant's  house  in  Stratton  Street,  in  which  said  letter  is  the 
following  passage  referring  to  a  proposal  in  the  said  letter  that 
this  exhibitant  should  consent  to  meet  the  said  Bichard  Dunn 
(that  is  to  say) :  If  you  refuse  this  request,  you  will,  when  it  is 
too  late,  repent  a  course  the  consequences  of  which  will  sooner  or 
later  fall  on  yourself  and  your  family. 

*  Sixthly.  [Belates  certain  acts  of  Bichard  Dunn,  in  consequence 
of  which  he  was  taken  into  custody,  and  bound  at  the  Police  Court, 
Marylebone,  to  keep  the  peace.] 

"  Seventhly.  That,  on  the  occasion  of  the  said  last  men-  [604] 
tioned  complaint  at  the  Police  Court  at  Marylebone  as 
aforesaid,  the  said  Bichard  Dunn,  as  this  exhibitant  has  been 
informed  and  believes,  publicly  stated  that  this  exhibitant  had 
entered  into  a  correspondence  with  the  said  Bichard  Dunn.  And 
this  exhibitant  on  her  oath  saith,  that  on  no  occasion  whatever 
did  she  either  directly  or  indirectly  correspond,  negotiate,  or  have 
any  intercourse  or  communication  with  the  said  Bichard  Dunn,  or 
by  any  act,  writing,  word,  look,  or  gesture,  encourage  the  said 
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Eichard  Dunn  to  address  her,  nor  did  she  ever  conduct  herself  so 
as  to  lead  the  said  Bichard  Dunn  to  believe  that  she,  this  exhib- 
itant,  either  directly  or  indirectly  sanctioned  the  said  Richard 
Dunn  in  addressing  this  exhibitant ;  but,  on  the  contrary  thereof, 
from  the  very  first  moment  when  the  said  Richard  Dunn  began  to 
annoy  and  terrify  this  exhibitant  in  manner  aforesaid,  this  exhib- 
itant hath  placed  the  matter  in  the  hands  of  her  legal  advisers, 
and  hath  directed  them  to  take  all  necessary  and  proper  steps  to 
protect  her  from  the  annoyances  which  she  has  been  subjected  to 

by  the  conduct  of  the  said  Richard  Dunn. 
[605]       "  Eighthly.     This  exhibitant  on  her  oath  saith,  that  she 

is  unable  to  say  whether  the  said  Richard  Dunn  is  or  not 
of  sound  mind ;  but,  from'  the  whole  tenor  of  his  conduct  and  de- 
meanour towards  this  exhibitant  from  the  month  of  August,  1838, 
down  to  the  present  time,  as  well  as  his  determined  perseverance 
in  such  conduct,  and  from  the  premises  before  detailed  in  these 
articles,  this  exhibitant  has  deemed  it  unsafe  ever  since  she 
returned  from  Harrogate  as  aforesaid  to  leave  her  house  without 
the  attendance  of  a  man-servant,  and  hath  abstained  from  walk- 
ing, as  she  was  wont  to  do,  in  Kensington  Gardens,  it  being  con- 
trary to  the  regulations  there  to  admit  servants  in  livery  therein ; 
and  this  exhibitant  for  many  weeks  has  felt  it  necessary  to  have 
the  attendance  of  Mr.  Ballard,  or  of  some  other  of  the  Bow  Street 
oflBcers,  at  her  house  in  Stratton  Street  aforesaid,  from  the  fear 
that  personal  violence  or  molestation  would  be  attempted  by  the 
said  Richard  Dunn  against  this  exhibitant;  and  this  exhibitant 
(except  only  when  the  said  Richard  Dunn  was  confined  in  prison) 
from  fear  absented  herself  when  in  town  from  public  churches  or 
places  of  worship,  and  hath  attended  divine  service  in  a  private 
chapel  in  Albemarle  Street,  where,  on  some  occasions,  the  said 
Richard  Dunn  obtruded  himself,  and  so  acted  as  to  create  annoy- 
ance to  this  exhibitant,  and  to  cause  the  interference  of  the  clergy- 
man there,  who  took  measures  of  precaution  for  this  exhibitant's 
comfort  and  safety ;  and  this  exhibitant  is  now  in  daily  fear  that 
some  act  of  violence  will  be  committed  against  this  exhibitant, 
and  that  the  said  Richard  Dunn  will  do  this  exhibitant  some 
bodily  hurt;  and  therefore  this  exhibitant,  unless  she  can  have 
protection  and  security  from  the  annoyance  and  violence  which 
she  fears  and  apprehends  from  the  said  Richard  Dunn,  will  be 
continually  under  restraint,  terror,  and  apprehension.     This  exhib- 
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itant  therefore  humbly  prays  that  the  said  Eichard  Dunn  may  be 
ordered  by  this  honourable  Court  forthwith  to  find  sufiBcient  sure- 
ties for  keeping  the  peace  towards  this  exhibitant,  and  be  thereby 
restrained  from  further  molesting,  annoying,  and  terrifying  this 
exhibitant. 

"  And,  lastly,  this  exhibitant  saith,  that  she  doth  not  make  this 
complaint  against  the  said  Bichard  Duan  through  any  hatred, 
malice,  or  ill  will  which  she  hath  or  beareth  towards  him,  but 
merely  for  the  preservation  of  her  life  and  person  from  bodily 
harm.  (Signed) 

"  Angela  G.  B.  Coutts.  " 

The  first  aflBdavit  immediately  followed  this  signature,  and 
began,  without  any  heading  or  other  introduction,  as  follows: 
"  William  Ballard,  of  No.  3  Chapel  Place,  Cavendish  Square,  in 
the  county  of  Middlesex,  retired  ofiBcer  of  police,  maketh  oath  and 
saith, "  &c  [The  affidavit  thus  stated,  in  some  detail,  particulars 
of  violent  language  and  conduct  of  the  above-mentioned 
Richard  Dunn,  and  concluded  by  stating  that]  "  this  deponent  [607] 
believes  that  the  said  Miss  Coutts  is  in  constant  danger  of 
the  said  Bichard  Dunn  doing  her  some  personal  injury. "  It  was 
not  stated  in  this  affidavit  that  any  of  the  violent  language  or 
conduct  particularly  described  took  place  in  Miss  Coutts's  pres- 
ence, or  was  reported  to  her.  Nothing  was  subscribed  to  the  affi- 
davit but  the  signature,  "  William  Ballard.  * 

The  second  affidavit  followed,  without  any  introductory  form, 
beginning :  "  William  Weedon,  footman  to  Miss  Angela 
Georgina  Burdett  Coutts,  of, "  &c. ,  "  maketh  oath  *  and  [♦  608] 
saith, '  &c.  This  deponent  gave  details  as  to  the  conduct 
of  Mr.  Dunn  at  Norwood  and  the  Regent's  Park,  already  stated 
by  Miss  Coutts,  and  added,  that  *  he  verily  believes,  from  what 
he  has  witnessed  of  the  conduct  and  manner  of  the  said  Mr.  Dunn 
upon  several  occasions,  that  the  said  Miss  Coutts  is  in  personal 
danger,  and  has  reason  to  be  in  constant  fear  of  him.  *  Then  fol- 
lowed the  signature,  *  William  Weedon,  *  opposite  which  was  the 
following  jurat:  — 

"  Sworn  by  the  several  deponents  above  named,  in  open  court, 
at  the  general  quarter  session  of  the  peace,  held  in  and  for," 
&a,  "at  the  session  house,*  &c,  "on  Monday,  the  29th  day  of 
June,  1840.  Eichards.  " 
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The  order  of  the  Court  of  Quarter  Sessions,  recited  in  the  warrant 
of  commitment,  was  written  on  the  roll,  under  the  depositions. 
The  order  began :  "  It  is  ordered  that  the  above-named  defendant 
do  enter  into  his  own  recognisance,*  &c.,  and  proceeded  in  the 
terms  stated  by  the  warrant  {ante,  p.  110);  and  it  was  subscribed, 
"  By  the  Court,  H.  Elliss,  clerk  of  the^  peace. " 

The  return  and  afl&davits  having  been  now  read, 

The  defendant,  in  person,  moved  ^  that  he  should  be  discharged 
out  of  custody.  He  proposed  to  controvert  by  aflSdavit 
[*  609]  the  statements  in  the  articles  and  *  affidavits  upon  which 
the  order  of  sessions  had  been  founded,  contending  that 
Stat.  56  Geo.  III.,  c.  100,  ss.  3,  4,  authorised  such  a  course.  [Lord 
Denman,  Ch.  J.  —  We  cannot  hear  such  affidavits.  The  fact  re- 
turned is,  that  the  Court  of  Quarter  Sessions  has  required  sureties, 
and  the  justice  has  committed  for  want  of  them.  The  justices  in 
sessions  have  exercised  their  discretion  upon  the  articles.  The 
only  fact  we  could  inquire  into  on  affidavit  would  be,  whether  or 
not  the  justices  had  made  the  order  of  sessions,  or  the  magistrate 
had  committed.  Littledale,  J.  —  The  facts  set  forth  in  the  return 
are,  that  articles  of  the  peace  were  exhibited,  and  that,  upon  those 
articles,  the  sessions  made  an  order,  and  the  magistrate  afterwards 
issued  a  warrant  of  commitment  These  facts  may  be  contro- 
verted. ^  Lord  Denman,  Ch.  J.  — We  are  of  opinion  that  you  can- 
not go  into  a  statement  as  to  other  facts.] 

The  articles  and  depositions  do  not  properly  appear  to  have  been 
sworn.  The  whole  should  have  been  headed,  **  A. ,  B. ,  and  C. 
swear,  and  each  for  himself  and  herself  swears. "  Or  if,  without 
such  heading,  they  make  separate  depositions,  each  ought  to  have 
a  distinct  jurat.  Here  one  general  jurat  is  given,  "  sworn  by  the 
several  deponents  above  named, "  &c. ;  and  there  is  nothing  to  con- 
nect the  depositions  with  each  other  or  with  the  articles.  Taken 
apart,  none  appears  to  be  sworn.  Perjury  could  not  be  assigned 
on  any. 

The  articles  now  returned  differ  from  those  exhibited.  Inter- 
lineations have  been  made.  [Lord  Denman,  Ch.  J.  —  We  can  look 
only  at  what  is  returned.] 

1  Before  Lord  Denmak,  Ch.  J.,  Little-  and  Lord  Vane^s  Case,  2  Stra.  1202 ;  B.  c ., 
DALE,  Williams,  and  Coleridoe,  JJ.  more  fully,  13  East,  171,  n.  (ci)  (12  R.  R. 

2  Sir  J.  CampbeU,  Attorney-General,  317).  See  Leonard  \Vat8on*a  Case,  9  A. 
who  opposed  the  motion,  here  referred  to  &  E.  731,  787. 

Rex  V.  Dohtrty,  13  East,  171  (12  R.  R.  315), 
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The  articles  are,  in  substance,  insuflficient.  *  Surety  *  of  [*  610J 
the  peace  is  grautable,*  according  to  Hawkins  (2  Hawk. 
P.  C.  5,  Book  1,  c.  60,  8.  6,  7th  ed.),  "  wherever  a  person  has  just 
cause  to  fear  that  another  will  burn  his  house,  or  do  him  a  cor- 
poral hurt,  as  by  killing  or  beating  him.  or  that  he  will  procure 
others  to  do  him  such  mischief ; "  and  the  justice  "  is  boimd  to 
grant  it,  upon  the  party's  giving  him  satisfaction  upon  oath  that 
he  is  actually  under  such  fear;  and  that  he  has  just  cause  to  be 
so,  by  reason  of  the  other's  having  threatened  to  beat  him,  or  lain 
in  wait  for  that  purpose. "  No  such  reason  is  suggested  here  for 
expecting  any  injury  of  the  kind.  The  law  requires  that  some 
threat  should  have  been  used :  mere  apprehension  is  not  sufficient ; 
the  grounds  of  it  should  appear.  The  precedents,  in  such  cases, 
show  acts  of  violence  towards  the  exhibitant,  and  reasons  for 
expecting  further  violence.  And  the  menace  should  be  of  some- 
thing which,  if  carried  into  effect,  would  be  a  breach  of  the  peaca 
Here,  nothing  like  a  threat  is  stated,  and  the  acts  complained  of 
amount  to  no  more  than  annoyance,  which  is  not  a  ground  of  fear. 
(Following  up  this  argument,  he  proceeded  to  comment  on  the 
several  statements  in  the  articles. )  Any  letters  relied  upon  as  a 
ground  of  the  application  should  be  fully  set  out,  as  would  be 
done  in  moving  for  a  criminal  information  for  provoking,  by 
letter,  to  a  breach  of  the  peace. 

The  party  now  applying  has  already  been  imprisoned  upon 
articles  of  the  peace,  not  materially  differing  from  those  since 
exhibited ;  a  few  circumstances  only  are  now  added.  From  that 
imprisonment  he  was  discharged  by  habeas  corpus ;  and,  therefore, 
his  present  detention  is  contrary  to  Stat.  31  Car.  II.,  c.  2,  s.  6, 
which  forbids,  after  discharge  by  habeas  corjms,  recommit- 
ting *  the  party  for  the  same  alleged  offence,  "  any  colour-  [*  611] 
able  pretence  or  variation  in  the  warrant  or  warrants  of 
commitment  notwithstanding.  * 

The  order  of  sessions  is  irregular.  That  Court  has  not  jurisdic- 
tion to  bind  a  party  to  appear  at  the  next  general  or  quarter  ses- 
sions for  the  county  after  the  expiration  of  two  years.  The  order 
does  not  state  a  time  from  which  the  two  years  are  to  run.  And 
it  was  made  without  hearing  the  defendant. 

The  Court  then  said  that  they  doubted  if  the  grounds  for  appre- 
hending injury  were  sufficiently  set  forth  in  the  articles,  and 
desired  to  hear  the  counsel  supporting  the  return  on  this  point 
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Sir  J.  Campbell,  Attorney -General,  Bodkin,  and  M.  Chambers, 
in  support  of  the  return.  ^  The  Court  of  Quarter  Sessions  appears 
by  the  articles  to  have  had  jurisdiction,  and  has  decided  that  Miss 
Coutts  had  reason  to  apprehend  personal  injury.  That  decision 
cannot  be  reviewed  here.  If  the  sessions  exceed  their  jurisdiction, 
the  remedy  is  to  bring  up  the  order  by  certiorari,  and  quash  it ; 
but  where  there  is  no  excess,  this  Court  cannot  interfere.  The 
articles  in  this  case,  however,  showed  a  good  ground  for  the  order. 
Justices  of  tlie  peace,  by  their  commission,  are  to  cause  to  come 
before  them  **  all  those  who  to  any  one  or  more  of  our  people  con- 
cerning their  bodies  or  the  firing  of  their  houses,  have  used  threats, 
to  find  suflBcient  security  for  the  peace  or  their  good  behaviour, 

towards  us  and  our  people.  *  ^     But  the  threats  need  not 
[*612]  be  'by  word  of   mouth:  they  may  be  by  conduct;  and 

conduct  may  have  a  difierent  effect  in  difierent  cases,  accord- 
ing to  the  age,  sex,  or  condition  of  the  party,  or  to  other  circum- 
stances ;  as,  the  party  complained  of  being  known  or  a  stranger. 
This  view  of  the  law  is  consistent  with  the  passage  quoted  on  the 
other  side  from  Hawk.  P.  C,  b.  1,  c  60,  s.  6.  If  the  conduct 
complained  of  tends  to  a  breach  of  the  peace,  the  case  for  inter- 
ference arises ;  the  magistrate  is  not  to  wait  for  an  actual  breach. 
His  duty  on  this  point  lies,  according  to  Dalton  (Dalt  Just,  cap. 
3),  "  in  preventing  the  breach  of  the  peace  (wisely  foreseeing  and 
repressing  the  beginnings  thereof)  by  taking  surety  for  the  keeping 
of  it,  or  for  the  good  behaviour  of  the  oflFenders,  as  the  case  shall 
require.  *  A  party  exhibits  articles  quia  timet,  [Coleridge,  J.  — 
You  must  contend  that  the  binding  by  a  single  justice,  as  well  as 
by  the  sessions,  is  conclusive.]  Willes  v.  Bridger,  2  B.  &  Aid. 
278  (20  E.  R  434),  shows  that  it  is,  [Coleridge,  J.  — It  was  not 
necessary  to  decide  the  point  there,  because  the  warrant  was  held 
valid.]  One  magistrate  bound  over  in  Bex  v.  Tregarthen,  5  B.  & 
Ad.  678 ;  it  was  contended  before  this  Court  (on  motion  for  a  cer- 
tiorari)  that  the  words  which  he  had  treated  as  a  threat  were  used 
metaphorically;  but  Parke,  J.,  said,  *  The  magistrate  having,  in 
the  exercise  of  his  discretion,  thought  that  there  was  ground  for 
requiring  the  defendant  to  enter  into  recognisances  to  keep  the 
peace,  this  Court  cannot  interfere.*  And  the  rule  was  refused. 
[Coleridge,  J.  — If  this  Court  could  not  interfere  either  on  eer- 

1  November  5.  Before  the  same  Judges.    Peace,  II.,  ed.  D'Oy.  &  Wms. ;  3  Chit 
s  5  Bum's  Just.  4,  tit.  Jasticea  of  the    Barn's  Jast.  542,  ed.  2S. 
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tiorari  or  on  habeas  corpus,  there  would  be  no  remedy  in  such  a 
case,  however  gross  the  eiTor  might  be.]  The  order, 
if  wholly  irregular,  might  be  treated  as  a  *  nullity.  [*613] 
[CoLBKiDGE,  J.  —  In  Rex  V.  Tregarthen,  5  B.  &  Ad.  678, 
the  Court  went  f  urtlier  than  was  absolutely  necessary,  because  the 
words,  taken  in  one  point  of  view,  did  afiford  ground  for  requiring 
sureties.  But  suppose  there  had  been  none.  Instances  are  given 
in  the  books  in  which  articles  cannot  be  exhibited,  as  where  the 
threat  is  not  against  a  party  himself,  but  against  his  servant  or 
jnroperty.  Suppose  that  appeared  upon  the  articles,  the  com- 
plainant nevertheless  swearing  that  he  was  in  fear  of  bodily 
injury;  or  suppose,  in  this  case,  the  only  ground  of  fear  stated 
had  been  the  waving  a  handkerchief.]  If  the  sessions  did  not 
exceed  their  jurisdiction  in  taking  cognisance  of  the  case,  there 
would  be  no  remedy,  unless  the  magistrates  were  shown  to  have 
acted  maid  fide.  The  case  is  like  many  others  in  which  an 
inferior  Court  has  power  to  decide  conclusively,  as  on  com- 
mitments for  contempt  The  finding  of  such  a  Court  on  a  mat* 
ter  of  fact  within  its  jurisdiction  cannot  be  interfered  with. 
[Coleridge,  J.  — The  jurisdiction  here  is  limited  to  the  case  of 
certain  threats ;  none  have  been  used ;  but  a  threat  is  to  be  in- 
ferred ;  can  the  sessions,  by  drawing  such  an  inference,  from  what- 
ever facts,  give  themselves  a  jurisdiction  not  to  be  interfered 
with?]  If  a  phrase  is  ambiguous,  they  are  to  judge  of  it;  and 
they  have  judged  accordingly  of  the  passage  from  a  letter  set  out 
in  these  articles.  In  Rex  v.  Holloway,  2  Dowl.  P.  C.  525,  where 
sureties  of  the  peace  had  been  required  by  magistrates  out  of  ses- 
sions, application  was  made  to  Taunton,  J.,  in  the  Bail  Court  to 
remove  the  proceedings,  that  the  amount  of  sureties  might  be 
reduced ;  but  the  learned  Judge  said :  '^  If  the  proceedings 
were  before  the  Court,  *  there  seemed  no  power  to  reduce  [*  614] 
the  amount  of  the  security  required  by  the  magistrates ; 
they  were  the  conservators  of  the  peace,  and  the  amount  of  the 
security  which  the  defendant  was  to  find  was  in  their  discre- 
tion. The  Court  could  not  interfere  to  control  that  discretion. " 
[CoLEBiDGE,  J.,  referred  to  Rex  v.  Rringloe,  13  East,  174,  n.  (a) 
to  Rex  V.  Doherty  (12  R  R  316  w.).]  There,  upon  an  ambiguous 
expression  in  the  articles,  this  Court  held  the  charge  suflBcient ; 
but  the  articles  appear  to  have  been  exhibited  in  this  Court.  No 
precedent  is  shown  for  an  application  of  this  kind,  after  the  allow- 
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ance  of  articles  of  the  peace  by  justices ;  yet  if  this  Court  had  had 
power  to  review  their  decision  in  such  cases,  precedents  would 
not  have  been  wanting.  [Coleridge,  J.  —  An  analogous  proceed- 
ing to  that  of  binding  to  the  peace  is  the  taking  surety  for  good 
behaviour,  which  it  appears  that  justices  are  empowered  to  do  by 
Stat  34  Edw.  III.,  c.  1,  on  indictment  or  suspicion.  But  their 
discretion  in  that  case  must  be  exercised  according  to  law,  and  on 
good  cause  of  suspicion ;  and  whether  the  cause  be  such  or  not  the 
Judges  of  this  Court  are  to  decide.  Rudyard's  Case,  2  Ventr.  22.^] 
As  to  the  want  of  a  jurat,  the  Court,  looking  at  the  documents 
returned  to  the  certiorari,  will  now  presume  omnia  rite  acta, 
[Lord  Denman,  Ch.  J.  —  You  need  not  consider  that  question.  If 
there  had  been  no  depositions  and  no  jurat,  the  exhibition  of 
articles  would  be  sufficient.  There  would  be  no  difficulty  in 
framing  an  indictment  for  perjury  \  and,  as  to  the  jurat,  the  swear- 
ing might  be  proved  aliunde.^ 

Then,  even  supposing  that  this  were  not  a  case  already 
[*  615]  adjudicated  upon  by  the  sessions,  but  an  original  *  appli- 
cation, the  articles  are  sufficient  in  substance.  (They 
then  commented  upon  the  facts  set  forth  in  the  articles,  and  relied 
particularly  on  the  words  extracted  from  a  letter  of  defendant,  "  If 
you  refuse  this  request,  you  will,  when  it  is  too  late,  repent  a 
course  the  consequences  of  which  will  sooner  or  later  fall  on  your- 
self and  your  family. ")  [Coleridge,  J.  — Do  the  articles  refer  to 
the  statements  in  the  depositions,  so  as  to  show  that  the  facts 
stated  in  those  were  known  to  the  exhibitant,  and  tended  to  excite 
her  bodily  fear?]  That  is,  in  substance,  shown;  and  if  it  were 
not,  the  justices  might  take  into  consideration  the  articles  coupled 
with  the  depositions.  The  exhibitant  states  that  she  is  in  bodily 
fear,  and  the  depositions  support  that  statement  by  showing  reason 
for  the  fear. 

The  Court  said  that  they  would  consider  the  case  with  reference 
to  the  sufficiency  of  the  articles ;  and  that,  if  they  found  them 
sufficient,  the  defendant  (who  said  he  had  further  objections  to 
make)  might  conclude  his  argument.  Cur,  adv,  vult. 

Lord  Denman,  Ch.  J. ,  in  the  same  term  (November  9th),  delivered 
the  judgment  of  the  Court 

Articles  of  the  peace  having  been  exhibited  before  the  Court  of 

1  See  JQdgment  of  Ttrrel,  J. 
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Quarter  Sessiona  for  this  county  by  Miss  Goutts,  against  Bichard 
DuDu,  and  that  Court  having  required  him  to  find  sureties  to  keep 
the  peace  and  be  of  good  behaviour,  which  he  has  failed  to  do, 
and  was  thereupon  committed  to  prison,  he  has  sued  out  his  writ 
of  habeas  corpvs  to  appear  before  us ;  the  return  to  which 
states  this  fact  in  short  and  general  terms.  But  the  *  defend-  [*  616] 
ant  has  also  brought  before  us  by  certiorari  the  original 
order  of  the  Court,  referring  to  and  incorporating  the  articles 
exhibited,  and  two  affidavits  sworn  in  support  thereof,  which  are 
(as  he  maintains)  insufficient  in  point  of  law  to  give  the  Court 
jurisdiction  to  compel  him  to  find  sureties;  and,  consequently, 
insufficient  to  warrant  them  in  sending  him  to  prison  for  his 
default 

One  of  the  grounds  on  which  we  were  urged  to  remand  the 
prisoner  may  be  at  once  removed.  The  articles  were  discussed  at 
length ;  and  it  was  argued  that,  even  if  they  were  now  submitted 
to  us,  with  the  prayer  that  we  should  order  sureties  to  be  found 
by  the  prisoner,  we,  in  the  exercise  of  our  discretion,  should 
undoubtedly  feel  it  our  duty  to  take  the  step  which  has  been 
taken  by  the  Court  of  Quarter  Sessions.  But  against  this  point 
there  is  one  decisive  observation.  Whatever  we  might  think  of 
the  defendant's  conduct,  an  essential  part  of  it,  for  the  purpose 
of  the  prosecutrix,  is  a  letter  written  to  herself;  but  that  letter  is 
not  set  forth,  or  in  any  way  accounted  for ;  only  a  short  extract 
is  made,  of  very  ambiguous  meaning.  We  should  have  required 
to  see  the  entire  letter,  and  should  not  have  acted  on  any  selection 
from  it. 

Another  ground  taken  was,  that  the  Court  of  Quarter  Sessions  is 
a  Court  of  competent  jurisdiction  to  direct  sureties  of  the  peace  on 
articles  exhibited,  and  must  therefore  have  power  both  to  exercise 
a  discretion  over  the  cases  in  which  that  security  is  sought,  and 
to  decide  upon  the  proof  of  the  facts  on  which  their  discretion  is 
exercised.  As  to  the  former  objection,  it  may  be  enough  on  this 
occasion  to  observe  that  the  Court  of  King's  Bench  has,  in  fact, 
controlled  the  decision  of  the  justices,  whether  in  or  out 
of  sessions,  to  a  much  *  greater  degree  than  was  supposed  [*  617] 
at  the  bar.  R'kidyard^s  Case,  2  Ventr.  22.  The  latter  re- 
quires more  examination.  The  power  of  justices  of  the  peace  in 
this  behalf  is  traced  to  a  statute  of  Edward  III.  (see  1  Ed.  III. ,  stat 
2,  c.  16;  34  Ed.  III.,  c.  1),  which  was  made  the  foundation  of  the 
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commission  of  the  peace,  though  some  have  thought  that  it  did 
not  warrant  the  Crown  in  granting  so  large  an  authority.  We 
cannot  question  the  validity  of  the  commission,  which  has  been 
in  operation  for  centuries;  but  neither  can  the  justices  of  the 
peace,  on  the  other  hand,  give  themselves  jurisdiction  in  any 
casa  They  cannot  go  beyond  the  terms  and  fair  meaning  of  the 
commission.  The  terms  were  quoted  from  Bum's  Justice  in  the 
course  of  the  argument.  The  fair  meaning  is,  that  if  one  person 
informs  the  Court,  or  a  justice  of  the  peace,  that  he  goes  in  fear 
and  in  danger  of  personal  violence  from  another  by  reason  of 
threats  employed  by  him,  and  prays  the  protection  of  sureties  of 
the  peace,  that  protection  may  be  granted.  Unless  such  a  case 
appear,  no  jurisdiction  appears ;  nor  can  we  ever  infer  facts  neces- 
sary to  give  jurisdiction  from  the  mere  circumstance  of  an  inferior 
Court  assuming  to  act  as  if  they  possessed  it;  least  of  all  where, 
by  the  exercise  of  a  discretionary  power  on  an  ex  parte  statement, 
which  is  not  allowed  to  be  contradicted,  a  single  magistrate  may 
deprive  the  subject  of  his  personal  freedom. 

An  opportunity  must  therefore  be  given  for  arguing  the  validity 
of  the  act  done  by  the  sessions  or  magistrate;  and  unless  this 
may  be  done  by  means  of  the  writ  of  certiorari,  it  could  never  be 
done  at  all,  where  the  gaoler  makes  a  general  return  to  the  habeas 

corpus. 
[*  618]      The  prisoner  makes  this  objection  to  the  present  *  articles. 

No  threat  is  alleged  upon  them.  We  may  observe  that  no 
precedent  has  been  found,  in  the  reports,  of  articles  of  the  peace 
which  omit  to  state  in  terms  that  the  exhibitant  was  threatened, 
or  the  fact  of  such  language  being  employed  as  the  Court  could 
not  fail  to  see  conveyed  one.  Where  that  is  left  doubtful,  as  in 
Bringloe'8  Case,  13  East,  174,  n.  {a)  to  Rex  v.  Doherty  (12  R  R 
316  n. ),  the  Court  will  not  bind  over  the  party.  Rex  v.  Tregarthen, 
6  B.  &  Ad.  678,  only  shows  that,  where  threats  are  sworn  to,  this 
Court  will  not  inquire  whether  they  were  used  in  their  natural 
sense.  Among  cases  not  reported,  we  have  examined  the  articles 
exhibited  by  the  Marquis  of  Hertford  in  1825.  ^    His  application 

1  The  following  report,  fivrnished  from  been  exhibited  by  the  Marquis  of  Hertford 

the  Crown  Office,  of  the  case  here  referred  against  the  Hononrable  Augustus  Stan- 

to,  is  given  in  a  note  to  the  report  in  12  hope,  Mr.  Brougham  and  Mr.  Brodrick 

Ad.  &  El. : —  now  informed  the  Court  that  the  defend- 

The  King  v.  The  Honourable  Augustus  ant  attended  to  put  in  bail  to  them  ;  but 

Stanhope,    Articles  of  the  peace  having  that  thej  were  prepared,  first,  to  contra- 
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was  successful,  though  the  word  "  threat "  did  not  appear  in  his 
articles:  but  he  swore  that  there  had  been  an  assault;  and  the 
defendant  had  said  that  he  would  repeat  it  on  the  occurrence  of  an 
event  which  might  have  happened  at  any  tima 

My  Brother  Coleridge  has  also  found  a  case  in  6  Mod. ,  under 
the  title  of  Dennis  v.  Lane,  6  Mod.  131,  which  beaxs  much  resem- 
blance to  the  present  (His  Lordship  here  read  that  case. )  The 
form  of  the  articles  does  not  appear;  but  the  circumstances  were 
very  much  stronger,, and  would  well  warrant  her  statement  that 
she,  the  mother  herself,  had  been  threatened,  —  there  was  a  mani- 
fest intention  to  deprive  her  of  her  daughter  by  personal  violence, 
—  as  well  as  by  the  daughter,  that  she  apprehended  forcible 
abduction. 

This  case  may  then  be  said  to  prove  that  the  threats  need  not 


diet  the  truth  of  the  articles;  secondly, 
to  object  to  their  sufficiency  on  the  face 
of  them. 

The  Court  said  they  were  clearly  of 
opinion  that  the  truth  o£  the  articles  could 
not  be  contradicted,  either  by  affidavit 
or  otherwise;  but  that  defendant  migiit 
either  except  to  their  sufficiency  or  ten- 
der affidavits  in  reduction  of  the  amount 
of  bail.  Rex  v.  Doherty,lS  East,  171  (12 
B.  R.  315),  and  Lord  Vane^s  Case,  cited 
13  East,  171  n.  (12  R.  H.  317). 

The  objections  taken  to  the  articles » 
were,  first,  that  they  were  accompanied 
by  an  affidavit  of  Sir  Richard  Birnie  in 
corroboration  of  the  truth  of  them,  which 
was  against  aU  precedent ;  secondly,  that 
they  did  not  actually  state  that  defendant 
was  in  fear  of  bodily  harm,  which  is  indis- 
pensable: Dalt.  Just,  c.  67,  69;  Fitzher- 
bert,  Nat.  Brev.  79  G,  Writ  De  Securitate 
Paei$  ;  and  so  is  the  constant  course  of 
precedents;  none  the  other  way.  Here 
exhibitant  only  speaks  of  his  fear  that  de- 
fendant wiU  make  him  (exhibitant)  com- 
mit a  breach  of  the  peace.  He  concludes 
that  he  applies  for  security  "for  preserva- 
tion of  himself  from  bodily  harm,  violence, 
and  insult;"  not  saying  that  he  appre- 
hends it.  Besides  this,  the  facts  stated 
are  too  slight  to  call  for  the  Court's  inter- 
ference. —  The  rank  of  parties  will  not  be 
looked  at. 

Sir  J.  S.  Copley,  Attorney-General, 
contra.  —  Affidavits  are  received  in  such 


cases.  One  was  received  on  exhibiting 
articles  by  Lord  Sidmouth  against  Arthur 
Thistlewood.  The  facts  are  fully  suffi- 
cient to  call  on  the  Court  to  interfere. 
Dgnison,  J.,  said  the  Court  would  not 
look  with  favour  to  such  applications  as 
this ;  their  duty  was  to  preserve  the  pub- 
lic peace. 

Abbott,  Ch.  J.  —  It  is  our  imperative 
duty,  both  towards  the  exhibitant  and  the 
defendant  himself,  to  require  this  security. 
It  has  been  said  we  must  not  look  to  the 
rank  of  parties  or  their  station.  That  is 
not  a  just  rule.  We  constantly  do  look  to 
it,  both  in  applications  for  criminal  infor- 
mations and  in  other  cases.  We  have 
Sir  Richard  Birnie's  affidavit  that  de- 
fendant said,  in  his  presence,  he  would 
do  everything  in  his  power  to  annoy  Lord 
Hertford,  short  of  actual  violence.  It  is 
impossible  for  a  man  to  keep  within  the 
strict  line  he  has  laid  down  for  his  own 
conduct.  Exhibitant  is  sworn,  when  he 
exhibits  the  articles,  that  "  he  craves  se- 
curity for  the  preservation  of  his  life  and 
person  from  danger ; "  that  is  tlie  very 
form  of  the  oath.  We  should  be  poor 
guardians  of  the  public  peace  if  we  could 
not  interfere  until  an  actual  outrage  had 
taken  place,  and  perhaps  fatal  conse- 
quences ensued. 

The  Court  ordered  the  defendant  to 
enter  into  his  own  recognisance  in  £500, 
with  two  sureties  in  £250  each,  for  three 
years. 
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be  by  word  of  mouth  directed  against  the  exhibitant, 
[*  619]  •  but  that  looks,  gestures,  and  conduct  may  express  them 
with  equal  force ;  and  this  is  not  to  be  denied :  but  the 
invariable  rule  is  that,  where  reliance  is  placed  on  a  general  fact 
which  may  be  inferred  from  particular  facts,  but  does  not  flow 
from  them  by  necessary  implication,  the  party  shall  draw  that 
inference  himself,  and  swear  to  his  belief  of  its  correctness,  and 
not  leave  the  Court  to  draw  the  inference  instead  of  him.  It  this 
prisoner's  conduct  did  not  amount  to  the  threat  of  personal  vio- 
lence, the  justices  had  no  power  to  bind  him  over ;  but,  if  it  did, 
the  exhibitant  ought  to  have  so  stated  in  the  articles,  which  are 
defective  by  reason  of  the  omission. 

In  arriving  at  this  conclusion  (most  reluctantly,  we  may  add, 
considering  how  seriously  the  happiness  and  comfort  of  the  prose- 
cutrix may  be  placed  in  hazard  by  the  prisoner's  perseverance  in 
the  conduct  which  has  been  detailed),  we  by  no  means  decide  that 
that  conduct  alone  may  not  have  been  an  actual  menace  of  vio- 
lence. On  the  contrary,  if  it  should  be  repeated,  and  then  brought 
before  us,  coupled  with  former  outrages,  in  a  proper  form,  and  so 
as  to  fall  within  the  rules  that  have  always  hitherto  prevailed, 
we  might  probably  feel  but  little  doubt  of  the  propriety  of  the 
conclusion  that  menaces  had  been  used. 

That  the  former  proceedings  of  the  prisoner  may  be  again 
referred  to,  as  giving  a  character  to  those  of  recent  date,  no  doubt 
can  be  entertained,  notwithstanding  the  argument  derived  by  him 
from  Stat.  31  Car.  II.,  c.  2.  In  the  case  of  Bex  v.  Mendez,  1  Stra. 
473,  the  prosecutor  was  allowed  to  rely  on  a  fact  which 
[*  620]  had  been  pardoned  by  the  *  act  of  grace,  as  an  inducement 
to  the  Court  to  believe  the  defendant  a  dangerous  person. 
The  same  reference  to  former  facts  was  permitted  in  Dennis  v. 
Lane,  6  Mod.  131,  and  this  is  not  inconsistent  with  Stat  31  Car. 
11. ,  c.  2,  which  merely  prohibits  a  second  punishment  for  the  same 
offence,  but  never  intended  to  preclude  the  Court  from  forming  its 
judgment  on  the  necessity  of  restraining  outrage  on  consideration 
of  all  the  circumstances  which  make  it  probable. 

Perhaps  the  law  of  England  may  be  justly  reproached  with  its 
inadequacy  to  repress  the  mischief,  and  obviate  the  danger,  which 
the  prisoner's  proceedings  render  too  probable ;  and  we  may  nat- 
urally feel  surprised  if  none  of  the  numerous  police  Acts  have  made 
specific  provisions  for  that  purpose.     But  the  power  of  the  sessions 
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and  of  the  justice  of  the  peace  to  make  the  order  now  challenged 
before  us  depending  wholly  on  the  words  of  the  commission,  and 
those  words  not  being  satisfied  by  the  articles  exhibited,  we  are 
bound  to  decide  that  the  prisoner  must  be  discharged. 

Prisoner  discharged, 

ENGLISH  NOTES. 

At  an  eviction  for  non-payment  of  rent,  K.  addressed  a  number  of 
persons,  including  the  tenant,  thus:  ''Pay  no  rent  to  the  landlord. 
We  will  make  you  right  about  the  land;  we  will  build  you  a  house  at 
any  expense,  and  make  you  comfortable  during  the  winter."  A  sum- 
mons was  issued  against  B.,  calling  on  her  to  show  cause  why  she 
should  not  be  bound  over  to  be  of  good  behaviour,  and  at  the  hearing 
of  the  summons  B.  was  ordered  to  find  bail  to  be  of  good  behaviour  for 
six  months,  and  in  default  to  be  imprisoned  for  one  month.  On  her 
refusal  to  give  bail  she  was  imprisoned.  It  was  held,  on  motion  to 
show  cause  against  a  conditional  order  for  a  certiorari^  that  the  justice 
had  jurisdiction  to  make  the  order.  Ber/,  v.  Cork  Justices  (1882),  15 
Cox  C.  C.  78.  Where  an  information  was  laid  against  a  person  for 
assault,  and  a  summons  issued  against  him  for  that  offence,  it  was  held 
that,  notwithstanding  that  the  justices  dismissed  the  information,  they 
were  legally  justified  in  ordering  him  in  respect  of  the  charge  to  enter 
into  his  own  recognisance  to  keep  the  peace  for  six  months.  JEx  parte 
Davis  (1871),  24  L.  T.  547. 

A  justice  of  the  peace  has  jurisdiction  to  require  sureties  for  good 
behaviour  in  certain  cases  of  libel  against  private  individuals.  Hai/- 
locke  V.  Sparke  (1853),  1  El.  &  Bl.  471,  22  L.  J.  M.  C.  67, 17  Jur.  731. 
The  distinction  was  here  drawn  between  the  jurisdiction  founded  on 
the  practice  of  exhibiting  articles  of  peace  and  the  jurisdiction  under 
the  statute  of  34  Ed.  III.,  c.  1,  to  take  securities  for  good  behaviour 
where  there  is  ground  for  a  suspicion  of  an  intention  to  break  the 
peace,  which  is  suflBciently  shown  by  acts  tending  to  a  breach  of  the 
public  peace. 

Where  E.  laid  an  information  before  a  justice,  complaining  that  M., 
after  having  assaulted,  had  threatened  him,  and  prayed  that  he  might 
be  bound  over  to  keep  the  peace,  and  the  justices  convicted  M.  of  the 
assault  (which  was  proved  at  the  hearing)  and  also  obliged  him  to  find 
sureties  of  the  peace,  notwithstanding  the  request  of  E.  that  only  sureties 
of  the  peace  should  be  required  from  M.,  it  was  held  that  the  magistrate 
had  no  jurisdiction  to  convict  M.  of  the  assault.  Reg.  v.  Totnes  Jus- 
tices or  Deny  (1855),  2  L.,  M.  &  P.  230,  20  L.  J.  M.  C.  189,  15  Jur. 
227.     But  where  a  summons  for  assault  also  called  on  the  defendant  to 
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show  cause  why  she  should  not  be  bound  over  to  keep  the  peace,  and 
the  defendant  haviog  appeared,  the  magistrates  convicted  her  of  assault 
and  ordered  her  to  be  imprisoned,  the  conviction  was  held  to  be  right. 
Kennington  v.  Daniel  (1889),  22  L.  It.  Ir.  667. 

When  articles  of  the  peace  are  exhibited  against  anj  person,  the 
person  against  whom  they  are  exhibited  may  not  give  evidence  before 
the  justices  in  contradiction  of  the  facts  stated  in  the  articles.  If  it 
appears  on  oath  to  the  satisfaction  of  the  justices  that  the  complainant 
has  been  threatened,  it  is  their  duty  to  require  recognisances  to  be  ,en-^ 
tered  into  to  keep  the  peace.  Lort  v.  Hutton  (1876),  45  L.  J.  M.  C.  96, 
34  L.  T.  730. 

In  an  application  under  34  Edward  III.,  c.  1,  to  bind  a  party  over 
to  be  of  good  behaviour,  several  distinct  instances  of  misconduct  may 
be  alleged  and  relied  on.  Reg,  v.  Queen's  County  Justices  (1882),  10 
L.  B.  Ir.  294.  It  has  been  held  in  an  Irish  case  that  the  Judges  of  the 
Queen's  Bench  Division,  as  conservators  of  the  peace,  have  original 
jurisdiction,  independently  of  the  above  statute,  to  require  sureties  for 
good  behaviour  from  persons  whose  acts  or  language  are  shown  to  be 
likely  to  endanger  the  public  peace.  Ex  parte  Seymour,  In  re  Davitt 
(1882),  15  Cox  C.  C.  242,  12  L.  R.  Ir.  46. 

It  may  be  remarked  that  a  magistrate  being  responsible  for  order  in 
the  district  over  which  he  has  control,  and  liable  for  negligently  failing 
to  preserve  it,  is  justified  in  issuing  a  public  notice  that  public  meet- 
ings will  not  be  permitted  to  take  place  in  any  place  of  public  resort 
under  his  control,  where  there  are  reasonable  grounds  for  believing 
that  a  breach  of  the  public  peace  is  likely  to  result  from  the  holding 
of  any  public  meeting  in  such  place.  Reg,  v.  Oraham  (1888),  16  Cox 
C.  C.  420. 

AMERICAN  NOTES. 

The  power  of  justices  of  the  peace  in  this  country  to  bind  over  to  keep  the 
peace  is  conferred  and  regulated  by  statute  in  each  State.  In  some  States  a 
jury  is  summoned  to  inquire  into  the  complaint,  but  in  most  the  trial  is  by 
the  justice  alone.  The  question  for  the  justice  to  investigate,  according  to 
the  statutes  generally,  is  whether  there  is  "  reason  to  fear "  the  commission 
of  an  offence  against  person  or  property.  In  either  case  the  defendant  may 
be  required  to  give  security  to  keep  the  peace,  and  in  default  thereof  he  may 
be  imprisoned. 


E.  a  VOL.  XV.]  SECT.  TL — POWERS  AND  DUTIES.  127 

Vo.  8. — Bag.  V.  Adamion,  1  Q.  B.  D.  901.  —  Bole. 


SzcTiOK  II.  —  Powers  and  Duties. 

ISTo.  8.  — REG.  V.  ADAMSON, 
(q.  b.  d.  1875.) 

RULE. 

Whek  an  information  and  complaint  is  laid  before 
justices  they  are  bound  to  hear  and  consider  it ;  and  if 
they  have  substantially  declined  to  do  so,  —  e.  g.  by  refusing 
a  summons  or  warrant  for  some  reason  extraneous  to  the 
information  or  evidence  before  them,  —  the  Superior  Court 
will  issue  a  mandamm.  But  the  Court  has  no  jurisdiction 
(otherwise  than  by  express  statute)  to  review  a  decision  of 
the  justices  arrived  at  on  a  hearing  and  consideration  of  the 
information  and  evidence  before  them. 

Beg.  V.  Adamson  and  others. 

1  Q.  B.  D.  201-207  (s.  c.  45  L.  J.  M.  C.  46 ;  S3  L.  T.  840 ;  24  W.  R  250). 

Justice  of  the  Peace.  —  Befuaal  to  issue  Summons,  —  Eocercise  of  Dis-    [201  ] 
cretion,  —  Mandamus. 

Upon  an  application  to  justices  for  summonses  against  certain  persons  to 
answer  a  charge  of  conspiracy  to  break  the  peace  and  do  grievous  bodily 
harm  at  a  public  meeting,  evidence  was  given  that  a  disturbance  had  arisen  at 
the  meeting  in  which  the  defendants  took  part,  and  that  one  or  other  of  them 
had  previously  offered  money  to  diiferent  persons  if  they  would  commits  acts  of 
violence  at  the  meeting.  The  justices,  after  hearing  the  evidence,  declined  to 
issue  the  summonses,  and  a  rule  nisi  for  a  mandamus  having  been  obtained,  they 
stated  in  their  affidavit  that  upon  the  facts  brought  before  them  they  did  not  feel 
justified  in  granting  the  application,  but  did  not  say  that  they  thought  the  wit- 
nesses unworthy  of  credit. 

Held,  that  the  rule  must  be  made  absolute,  for  although  under  11  &  12  Vict., 
c.  42,  s.  9,  the  justices  are  to  issue  their  summons  '^  if  they  shall  think  fit,"  it  was 
here  evident  that  they  had  not  exercised  a  discretion. 

Bule  calling  upon  H.  E.  P.  Adamson,  Mayor  of  North  Shields, 
Northumberland,  and  others,  justices  of  the  borough,  to  show 
cause  why  a  mandamus  should  not  issue,  commanding  them  to 
proceed  to  hear  and  determine  the  matter  of  an  application  by  R 
Kiley,  for  a  summons  against  J.  F.  Spence,  J.  Short,  G.  Kidd, 
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—  Pye,  junior,  J.  Fenwick,  F.  Fenwick,  G.  Wright,  and  others,  for 
unlawfully  and  wilfully  combining  and  conspiring  to  break  the 
peace  and  do  grievous  bodily  harm  to  several  persons,  at  the 
Albion  Assembly  Eooms,  the  Albion  Hotel,  and  elsewhere,  at 
North  Shields,  on  the  14th  of  October,  1875. 

It  appeared  that  in  November,  1875,  application  was  made  at 
the  Police  Court  at  North  Shields,  to  the  mayor  and  other  justices, 
to  issue  summonses  in  the  form  stated  in  the  rule.  Tlie  charge 
was  founded  upon   a  riot   which   was   stated   to  have   occurred 

at  a  meeting  which  took  place  in  the  previous  October, 
[*  202]  *  at  the  Albion  Assembly  Eooms.     This  meeting  consisted 

of  members  and  supporters  of  an  association  called  the 
Magna  Charta  Association.  The  solicitor  who  made  the  applica- 
tion read  the  written  statements  of  a  number  of  witnesses,  who 
were  present,  and  ready  to  verify  their  statements  on  oath.  The 
statement  of  R  Kiley  was  that  the  Assembly  Eooms  had  been 
hired  for  a  lecture  on  the  14th  of  October,  by  Dr.  Kenealy,  on  the 
Tichbome  case;  that  Spence  joined  in  making  a  disturbance  at  the 
meeting,  and  that  after  the  meeting  was  over  he,  together  with 
the  Fenwicks  and  O.  Kidd,  attacked  the  witness  and  Dr.  Kenealy 
at  the  Albion  Hotel,  and  both  struck  and  threw  glasses  at  them. 
A  second  witness  stated  that  during  the  meeting  the  Fenwicks  and 
Kidd  attempted  to  set  the  hall  on  fire  with  gun  cotton.  A  third 
w'ltness  stated  that  during  the  meeting  he  saw  G.  Wright  throw- 
ing Cayenne  pepper  about  the  place.  A  fourth  witness  stated  that 
on  the  day  of  the  meeting  he  was  paid  money  by  Short  to  make 
a  disturbance  at  the  meeting.  A  fifth  witness  stated  that  on  the 
night  of  the  14th  of  October,  1875,  he  saw  the  defendants  making 
a  great  disturbance  at  the  meeting,  striking  people  right  and  left ; 
saw  Kidd  set  fire  to  a  cracker  and  toss  it  into  the  Assembly  Eoom, 
where  there  were  a  lot  of  people  waiting  to  hear  Dr.  Kenealy,  and 
that  at  one  time  Kidd  and  his  friends  blocked  up  the  staircase, 
and  prevented  the  witness  from  getting  into  the  room.  The  dep- 
osition of  Eogers  was  that  Short  came  to  him  with  a  friend  of 
the  name  of  Ferguson,  and  said  he  wanted  a  few  good  men  to  go 
on  the  evening  of  the  14th  of  October  to  the  Assembly  Eooms,  to 
shout,  and  to  smash,  and  to  **  clear  up  everything  and  anybody 
who  came  in  their  road  from  among  the  friends  of  Dr.  Kenealy. " 
About  seven  o'clock  in  the  evening  before  the  meeting.  Short  gave 
the  witness  and  several  others  whom  he  had  hired  some  drink,  and 
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be  gave  Taylor  another  shilling  for  some  more  drink,  after  which 
they  went  to  the  Albion  Assembly  Rooms. 

The  magistrates,  after  hearing  these  statements  read»  refused, 
without  giving  any  reason,  to  issue  the  summonses. 

In  answer  to  the  rule  they  made  an  affidavit  stating  that  when 
the  application  was  made  they  fully  considered  it,  and  came  to 
the  conclusion  that  they  would  not  be  justified  in  granting  sum- 
monses for  conspiracy,  as  the  facts  brought  before  them 
were  not,  *in  their  opinion,  sufficient  to  justify  them  in  [*203] 
summoning  the  persons  accused  to  answer  for  such  o£fence. 

Poland  (Hawkins,  Q.  C,  with  him)  showed  cause.  The  jus- 
tices in  refusing  to  issue  the  summonses  exercised  a  discretion 
over  which  this  Court  has  no  control.  In  granting  a  distress  war- 
rant for  a  poor-rate  the  justices  act  in  a  ministerial  capacity,  but 
where  application  is  made  to  them  for  a  summons  it  is  their  duty 
to  hear  the  evidence,  and  if  they  think  there  is  no  evidence  upon 
which  a  jury  would  convict,  to  refuse  the  application.  This  is 
exactly  what  was  done  here. 

[Blackburn,  J.,  referred  to  11  &  12  Vict,  a  42,  s.  9.^] 

The  words  *  if  they  think  fit "  in  s.   9  show  that  there  is  no 


1  Bj  11  &  12  Vict,  c.  42,  8.  1,  "In  aU 
where  a  charge  or  complaint  shaU 
be  made  before  any  one  or  more  of  Her 
Majesty's  josticee  of  the  peace  of  any 
connty,  riding,  division,  &&,  or  place 
within  England  and  Wales  that  any  per- 
son has  committed,  or  is  suspected  to 
have  committed,  any  treason,  felony,  or 
indictable  misdemeanour,  or  other  indict- 
able offence  whatsoever,  within  tlie  limits 
of  the  jurisdiction  of  such  jostioe  or  jns- 
tireA  of  the  peace,  then  and  in  every  such 
case  if  the  person  so  charged  or  com- 
plained against  shall  not  then  be  in  cos- 
tody,  it  shall  be  lawfnl  for  such  justice  or 
juices  to  issue  his  or  their  warrant  to 
apprehend  such  person,  &c.  Provided 
alw^ays,  that  in  aU  such  cases  it  shall  be 
lawful  for  such  justice  or  justices  to  whom 
such  charge  or  complaint  shall  be  pre- 
ferr^I,  if  he  or  they  should  so  think  fit, 
instead  of  issuing  in  the  first  instance  his 
or  their  warrant,  to  issue  his  or  their  sum- 
Bona  directed  to  such  person,  requiring 
him  to  appear  before  the  said  justice  or 

By  s.  8, "  In  an  cases  where  a  charge  or 
VOL    XV.  —  9 


complaint  for  any  indictable  offence  shall 
be  made  before  such  justice  or  justices  as 
aforesaid,  if  it  be  intended  to  issue  a  war^ 
rant  in  the  first  instance  against  the  party 
or  parties  so  charged,  an  information  or 
complaint  thereof  in  writing  shall  be  laid 
before  such  justice  or  justices :  Provided 
always,  that  in  all  cases  where  it  is  in- 
tended to  issue  a  summons  instead  of  a 
warrant  in  the  first  instance,  it  shall  not 
be  necessary  that  such  information  and 
complaint  shall  he  in  writing  or  be  sworn 
to  or  affirmed  in  manner  aforesaid,  but  in 
every  such  case  such  information  and  com- 
plaint may  be  by  parol  merely,  and  witli- 
out  any  oath  or  afiirmation  whatsoever  to 
support  or  substantiate  the  same." 

By  s.  9 :  "  Upon  such  information  and 
complaint  being  so  laid  as  aforeftaid,  the 
justice  or  justices  receiving  the  same  may 
if  he  or  they  shall  think  fit  issue  his  or 
their  summons  or  warrant  as  hereinbefore 
is  directed  to  canse  the  perfu)n  charprfd 
as  aforesaid  to  be  and  appear  before  him 
or  them  or  any  other  jnstice  or  justices  of 
the  peace  for  the  same  county,  &c.,  to  be 
dealt  with  according  to  law." 
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absolute  right  to  a  summons.  In  £x  parte  Wason,  L.  R 
[*  204]  4  Q.  B.,  at  p.  575,  Cockburn,  *  Ch.  J.,  says,  "  I  have  no 
doubt  that,  supposing  the  matter  brought  before  the  magis- 
trate does  not  establish  facts  upon  which  an  indictment  could  be 
preferred  and  sustained,  the  magistrate  has  a  discretion  which  if 
rightly  exercised  we  ought  to  uphold. "  It  will  be  argued  that  it 
is  the  duty  of  justices  to  commit  or  bail  the  person  charged,  or 
take  the  recognisance  of  the  prosecutor  under  the  Vexatious  Indict- 
ments Act  (22  &  23  Vict,  c.  17,  s.  2),  and  that  if  they  refuse  a 
summons  they  deprive  the  prosecutor  of  these  alternatives.  But, 
first,  there  is  nothing  in  the  section  to  prevent  the  prosecutor  from 
applying  to  be  bound  over  when  a  summons  is  refused ;  secondly, 
no  application  was  made  by  the  prosecutor  that  he  might  be 
bound  over  to  prefer  an  indictment;  and,  thirdly,  it  cannot  be 
contended  that  the  prosecutor  has  an  absolute  right  to  be  bound 
over  where  the  justices  honestly  think  that  upon  the  evidence 
there  is  no  ground  for  a  summons. 

Sir  H.  Giffard,  S.  G.  (Philbrick,  Q.  C,  with  him),  in  support 
of  the  rule.  There  can  be  no  doubt  that  a  discretion  is  vested  in 
the  justices  as  to  issuing  a  summons,  but  in  the  present  case  it 
cannot  be  said  that  they  have  exercised  it  The  discretion  must 
be  a  legal  discretion,  based  upon  legal  grounds.  In  Beg.  v.  Bote- 
Mr,  4  B.  &  S.  959,  33  L.  J.  M.  C.  101,  where  justices,  who,  under 
2  &  3  Vict,  c.  84,  were  empowered  to  issue  a  distress  warrant  **  if 
they  should  think  fit,  *  refused  to  do  so  because  they  did  not  think 
that  an  extra-parochial  place  ought  to  contribute  to  the  common 
fund  of  the  union,  the  Court  made  a  rule  absolute  with  costs, 
directing  them  to  issue  the  warrant 

[Cockburn,  Ch.  J.  — That  case  is  distinguishable.  There  they 
refused  to  exercise  their  discretion  because  they  thought  the  law 
unjust] 

In  Bx  parte  Wool/,  H.  T.  1871  (not  reported),  where  a  magis- 
trate refused  to  issue  process  on  the  ground  that  it  appeared  to  him 
to  be  an  attempt  to  enforce  a  civil  right  through  a  criminal  court, 
a  mandamus  was  granted.  Again,  the  Vexatious  Indictments  Act 
(22  &  23  Vict,  c.  17),  s.  1,  has  in  charges  for  certain  offences  (in- 
cluding conspiracy)  reserved  to  the  prosecutor  the  right  of  asking 
the  magistrate  to  commit,  or  to  dismiss  the  charge,  and  the  magis- 
trates ought  to  have  granted  the  summons  in  order  to  bring  the 
matter  to  a  final   decision,  and  to  that  stage   where   the  prose- 
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cutor  is  *  enabled  to  ask  that  he  may  be  bound  over  to  [*  205] 
prefer  an   indictment     The   only  limit  on  this  obliga- 
tion is  that  the  information  must  disclose  an  indictable  offence. 
Here  there  was  the  strongest  evidence  in  support  of  the  charge. 

CocKBURN,  Ch.  J.  —  This  is  a  case  of  some  perplexity,  but  on  the 
whole  I  am  of  opinion  that  the  rule  should  be  made  absolute. 
Nothing  can  be  clearer  than  that  this  Court  has,  in  the  absence  of 
express  statutory  provision,  no  appellate  jurisdiction  to  review  the 
decision  of  magistrates  who  have  once  heard  a  case  and  decided  it, 
in  a  matter  within  their  jurisdiction.  If  I  could  see  my  way  to 
the  conclusion  that  the  magistrates  had  considered  this  evidence 
and  given  a  decision  upon  it,  I  should  certainly  say  that  the 
Court  could  not  act  upon  the  matter  further,  or  send  the  case  back 
to  the  magistrates ;  but  the  Solicitor-Greneral  has  called  our  atten- 
tion to  evidence  of  such  a  description  that  I  cannot  resist  the  con- 
clusion that  the  magistrates  must  have  acted  upon  a  consideration 
of  something  extraneous  and  extra-judicial  which  ought  not  to 
have  affected  their  decision,  and  which,  it  seems  to  me,  was  the 
same  as  declining  jurisdiction.  If  they  had  issued  summonses, 
and  heard  this  evidence  upon  oath,  and  had  determined  that  it 
was  not  trustworthy,  the  matter  would  have  been  one  of  which 
they  would  have  been  the  sole  judges;  but  I  cannot  but  think  that 
what  they  did  was  not  merely  to  consider  whether  or  not  the  witr 
nesses  were  worthy  of  belief.  I  think  it  very  probable  that  they 
thought  that  they  were  doing  what  was  right,  and  that  they  were 
influenced  by  their  distaste  for  the  views  and  doctrines  promul- 
gated at  the  meeting,  and  thought  that  the  sooner  the  matter  was 
buried  in  oblivion  the  better.  But  these  were  considerations 
which  ought  not  to  have  influenced  them  at  all,  and  under  the 
circumstances  I  think  they  must  be  taken  to  have  declined 
jurisdiction.  It  would  be  more  satisfactory  if  the  matter  were 
to  go  before  different  magistrates ;  but  this,  of  course,  is  a  ques- 
tion for  the  prosecution.  All  we  need  say  is,  that  the  answer 
of  the  magistrates  is  not  suflScient  to  lead  us  to  believe  that 
they  have  exercised  their  discretion  upon  the  facts  presented  to 
them. 

Blackburn,  J.  — I  am  of  the  same  opinion.     I  have  hesitated, 
and  still  hesitate,  but  I  do  not  dissent  from  the  conclu- 
sion at  *  which  the  rest  of  the  Court  have  arrived.     It  is   [*  206] 
quite  clear  that,  by  the  early  law  which  was  practically 
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re-enacted  in  Jervis's  Act,  the  magistrates,  upon  application  for  a 
summons,  were  bound  to  hear  the  evidence  brought  before  them. 
The  evidence  need  not  have  been  in  writing  or  on  oath,  but  they 
were  bound  to  hear  it,  and  the  question  is,  when  they  have  heard 
it,  are  they,  if  there  is  any  evidence  of  an  indictable  ofifence, 
bound  to  issue  summonses  to  bring  the  persons  charged  before 
them.  I  think  they  are  not  absolutely  bound  to  do  so ;  the  words 
in  11  &  12  Vict,  a  42,  s.  9,  "  if  they  shall  think  fit,"  show  that 
they  have  a  discretion ;  and  the  diflSculty  is,  whether  we  can  see 
that  they  have  not  exercised  a  discretion.  Had  the  charge  been 
one  of  a  conspiracy  to  murder  Dr.  Kenealy,  or  to  blow  up  the 
Assembly  Rooms,  the  justices  might  have  been  quite  right  in 
thinking  this  an  incredible  story,  and  that  there  was  no  reason- 
able evidence  of  an  agreement  to  do  any  such  thing.  But  here  the 
evidence  of  a  conspiracy  to  disturb  the  meeting  was  strong,  and  it 
seems  to  me  that  the  justices  very  likely  thought,  looking  at  the 
whole  matter,  that  it  was  undesirable  for  the  interests  of  the  bor- 
ough that  the  prosecution  should  go  on. 

Then  comes  the  question,  Can  we  say  that  the  magistrates  have 
gone  wrong  ?  I  think  that  when  they  think  the  charge  frivolous 
or  vexatious  they  are  not  bound  to  grant  an  application  for  sum- 
monses. But  here  there  is  reason  for  saying  that  they  proceeded 
on  some  ground  which  they  ought  not  to  have  considered.  I  have 
said  that  I  hesitate,  but  I  do  not  dissent  from  the  opinion  that 
this  rule  should  be  made  absolute ;  and  I  quite  agree  that  it  will 
be  better  to  renew  the  application  before  dififerent  justices. 

Field,  J.  —  I  am  of  the  same  opinion.  I  am  the  last  person  to 
infringe  on  the  rule  that  this  Court  has  no  jurisdiction  to  inter- 
fere with  the  decision  of  justices  where  they  have  decided  upon  a 
question  of  fact,  but  here  I  have  come  to  the  conclusion  that  they 
did  not  consider  the  question  of  fact  which  came  before  them. 
What  the  justices  have  to  consider  is,  whether  there  was  primCL 
facie  evidence  of  a  criminal  offence  which,  in  their  judgment, 
calls  upon  the  alleged  offender  to  answer.      If  they  think  that 

there  is  such  primd  facie  evidence,  it  is  their  duty  to 
[*207]   issue  summonses.     Now,  if  *the  justices  had  said,  **  We 

don't  believe  the  evidence,"  or  given  any  other  reasonable 
ground  for  refusing  to  grant  what  was  asked  for,  we  should  not 
interfere.  But  I  have  come  to  the  conclusion  that  they  acted  as 
they  did,  not  because  they  disbelieved  the  evidence,  but  from  a 
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consideration  apart  from  the  facts,  which  they  ought  not  to  have 
taken  into  account  JRide  absolute. 


ENGLISH  NOTES. 

Where  justices  have  a  discretion  to  grant  or  refuse  an  application, 
and  have  exercised  their  discretion  properly,  by  hearing  and  determining 
the  application  on  the  merits,  the  Court  will  not  grant  a  mafidamtts  to 
compel  them  to  review  their  decision :  Eeg,  v.  Hugglna  (1861),  30  L, 
J.  M.  C.  139;  Reg.  v.  Fawcett  (1868),  11  Cox  C.  C.  305, 19  L.  T.  396; 
Ex  parte  Reid  (1885),  49  Justice  of  the  Peace,  600;  even  though  the 
justices  may  have  decided  erroneously :  Reg,  v.  Blanshard  (1849),  18 
L.  J.  M.  C.  110;  Ex  parte  Macmahon  (1883),  48  Justice  of  the  Peace, 
70;  or  though  at  the  hearing  they  may  have  rejected  certain  evidence 
that  was  properly  admissible :  Reg,  v.  Justices  of  Yorkshire^  Ex  parte 
GUI  (1885),  53  L.  T.  728,  34  W.  R.  108. 

But  it  will  be  otherwise  if  the  justices  do  not  properly  exercise  their 
discretion,  as  by  refusing  to  hear  the  application,  or,  after  hearing  it, 
by  refusing  to  grant  it  from  a  mistaken  view  of  their  duty  amounting 
to  a  declining  of  jurisdiction.  Reg,  v.  Fawcett,  supra.  And  see  the 
observations  of  Lindley,  L.  J.,  in  Reg,  y.  Bishop  of  London  (1889),  24 
Q.  B.  D.  213,  at  pp.  240,  241.  Where  justices,  who  in  1879  had  dis- 
missed  a  summons  for  penalties  against  a  gas  and  water  company  on  the 
ground  that  the  complaint  had  not  been  made  within  six  months  after 
the  offence,  which  they  regarded  as  not  a  continuing  offence,  in  1890 
refused  a  similar  summons  against  the  company  at  the  instance  of  the 
same  complainant,  on  the  ground  that  they  had  no  jurisdiction,  the 
Court  granted  a  rule  for  a  mandamus  upon  the  justices  to  hear  and 
determine  whether  in  the  circumstances  a  summons  ought  to  have  issued. 
Reg.  V.  Bgrde  (1890),  60  L.  J.  M.  C.  17,  63  L.  T.  645,  39  W.  R.  171, 
17  Cox  C.  C.  187.  And  where  at  a  special  sessions  of  justices  held 
under  a  local  and  personal  Act,  an  application  for  an  order  to  close  a 
passage  was  refused  on  the  ground  that  there  was  no  jurisdiction  to 
make  the  order,  because  it  did  not  appear  that  the  passage  was  ^^a  har- 
bour or  receptacle  for  filth  and  rubbish,"  within  the  Act;  the  Court, 
holding  this  construction  erroneous,  granted  a  mandamus  to  hear  and 
determine  the  matter.    Reg.  v.  Cloete  (1890),  64  L.  T.  90. 

It  will  be  observed  that  in  the  principal  case  Lord  Cockburn,  Ch.  J., 
regards  deciding  on  something  extraneous  and  extra-judicial  as  equiva- 
lent to  a  declinature  of  jurisdiction.  With  this  opinion  may  be  com- 
pared that  of  CoLKRinGB,  Ch.  J.,  in  Reg\  v.  Evans  (1890),  62  L.  T. 
570,  17  Cox  C.  C.  •81,  where  it  was  held  that  a  magistrate  cannot 
judicially  consider  as  ground  for  adjourning  a  summons  for  libel,  the 
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circumstance   that   civil   proceedings  are  pending  between   different 
parties  for  a  different  libel  arising  out  of  the  same  matters. 

The  justices  may,  however,  in  the  exercise  of  their  discretion  refuse 
a  summons  even  though  there  is  evidence  before  them,  if  they  consider 
that  the  issue  of  the  summons  would  be  vexatious  or  improper.  See  per 
Williams,  J.,  in  Re^,  v.  Bijrde,  supra,  relying  upon  Eeg.  v.  Ingham 
(1849),  14  Q.  B.  396,  19  L.  J.  M.  C.  69,  where  the  Court  refused  to 
compel  justices  by  maiidaviits  to  hear  evidence  on  an  information  for 
an  alleged  perjury,  in  depositions  before  the  Ecclesiastical  Court,  where 
it  appeared  that  the  suit  in  which  the  depositions  had  been  made  was 
still  depending,  and  that  the  justices  had  therefore  held  it  improper  to 
proceed  on  the  information. 

The  Queen's  Bench  has  no  authority  to  control  a  magistrate  by  man' 
damns  in  the  conduct  of  a  case  or  to  prescribe  to  him  what  evidence  he 
shall  receive.  Reg.  v.  Garden,  Ex  parte  Labomhere  (1879),  6  Q.  B. 
D.  1,  49  L.  J.  M.  C.  1. 

If  the  justices  from  a  mistaken  view  as  to  their  summary  jurisdiction 
refuse  to  hear  and  determine,  a  rule  requiring  them  to  do  so  may  be 
obtained  under  11  &  12  Vict.,  c.  44,  s.  5.  This  mode  of  proceeding  is 
"  a  substitute  for  the  old  prerogative  writ  of  mandamus,  being  a  more 
speedy  and  economical  remedy."  Per  Campbell,  Ch.  J.,  in  Reg.  v. 
Dayman  (1857),  7  El.  &  Bl.  672,  26  L.  J.  M.  C.  128,  29  L.  T.  125,  3  Jur, 
(N.  S.)  744.  The  two  remedies  are  concurrent.  Reg.  v.  Biron  (1884), 
14  Q.  B.  D.  474,  54  L.  J.  M.  C.  77,  51  L.  T.  429.  The  statutory  remedy 
only  applies  where  a  mandamus  could  be  had :  Reg.  v.  Dayman,  supra  ; 
Reg,  V.  Justices  of  Bristol  (1854),  18  Jur.  426  n.;  thus  it  cannot  be 
obtained  in  the  case  of  a  magistrate  who  has  refused  a  summons  on  the 
ground  that  the  information  does  not  disclose  an  indictable  offence:  Ex 
paHe  Lewis  (1888),  21  Q.  B.D.  191, 57  L.  J.  M.  C.  108,  59  L.  T.  338, 
37  W.  R.  13.  Where  an  application  had  been  made  to  justices  under 
11  &  12  Vict.,  c.  91,  s.  9,  to  issue  their  warrant  to  levy  the  amount 
due  from  the  assistant  overseer,  it  was  held  that  as  the  section  made 
the  treasurer's  certificate  primd  facie,  but  not  conclusive  evidence,  the 
justices  in  issuing  their  distress  warrant  had  not  a  mere  ministerial  act 
to  perform,  and  had  rightly  refused  to  treat  the  certificate  as  conclusive, 
and  a  rule  was  refused.  Reg,  v.  Fordham  (1873),  L.  R.  8  Q.  B.  501, 
42  L.  J.  M.  C.  153,  22  W.  R.  85.  Where  justices  refused  to  issue  dis- 
tress warrants  against  defendants  at  a  board  school,  without  affirmative 
evidence  that  the  defendants  possessed  goods  prima  fa^e  distrainable, 
it  was  held  that  the  justices  were  in  their  discretion  entitled  to  require 
such  evidence,  and  in  its  absence  could  not  be  called  upon  to  issue  the 
warrant.  Reg,  v.  German  (1891),  61  L.  J.  M.  C.  43,  66  L.  T.  264.  But 
where  a  statute  gives  power  to  justices  to  issue  a  distress  warrant  '*  if 
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they  shall  think  fit,"  they  must  not  refuse  to  issue  it  merely  because 
the  statute  does  an  injustice  in  the  particular  case.  Reg,  v.  Boteler 
(1864),  4  B.  &  S.  969,  33  L.  J.  M.  C.  101,  12  W.  R.  466.  On  an  appli- 
cation to  a  justice  under  35  Geo.  III.,  c.  101,  s.  3,  to  issue  a  distress  war- 
rant for  non-payment  of  charges  incurred  by  the  suspension  of  an  order 
of  removal  where  the  charges  were  under  £20,  it  was  held  that  the 
justice  could  not  inquire  into  the  propriety  of  the  order,  but  was  bound 
to  enforce  it  by  issuing  his  warrant.  Reg,  v.  Higginson  (1862),  8  Jur. 
(N.  S.)  1196. 

A  magistrate,  if  he  refuses  to  commit  or  bail  the  person  charged,  is 
bound  under  22  &  23  Vict.,  c.  17,  s.  2,  to  take  the  recognisance  of  the 
prosecutor,  if  the  information  discloses  any  of  the  offences  mentioned 
in  the  statute  \  but  he  has  a  discretion  to  refuse  if  no  indictable  offence 
is  disclosed.  Ex  parte  Wason  (1869),  L.  R.  4  Q.  B.  673,  38  L.  J.  Q. 
B.  302,  17  W.  R.  881.  Where  a  justice  has  refused  to  issue  a  summons 
upon  complaint,  other  justices  may  subsequently  refuse  to  hear  an  infor- 
mation and  take  the  recognisance  of  the  prosecutor  to  prosecute  in  the 
same  matter.  The  above  Act  does  not  apply  to  such  proceedings,  unless 
a  summons  or  a  warrant  has  been  granted  upon  which  it  can  take  effect* 
Reg.  V.  Bather  or  Battier  (1880),  42  L.  T.  632. 

AMERICAN  NOTES. 

This  case  is  cited  in  Merrill  on  Mandamus,  sect.  212,  with  People  v.  Barnes, 
66  California,  594.  The  writ  of  mandamus  has  often  been  issued  for  this 
purpose  in  civil  matters,  but  rarely,  it  seems,  in  criminal  cases.  In  the  case 
last  cited  the  decision  is  put  on  the  peremptory  language  of  the  statute  com- 
manding the  justice  to  perform  the  duty  in  question.  See  also  Attorney- 
Getiei-al  v.  Police  Justice,  40  Michigan,  631. 

Mandamus  lies  to  compel  any  inferior  Court  to  act  when  it  should  act,  and 
even  to  exercise  a  discretionary  power.  Ex  parte  Mahone,  80  Alabama,  49 ; 
68  Am.  Dec.  Ill;  McCreary  v,  Rogers,  35  Arkansas,  298;  BeguhlY.  Swan, 
39  Califomia,  411;  Ex  parte  Henderson,  6  Florida,  279;  State  v.  Whittet,  61 
Wisconsin,  351;  Ex  parte  Morgan,  114  United  States,  174;  Taylor  v.  Gillette, 
62  Connecticut,  216;  Hull  v.  Supervisors,  19  Johnson  (N.  Y.),  259;  10  Am. 
Dec.  223;  Broion  v.  Buck,  75  Michigan,  274;  13  Am.  St.  Rep.  438;  Common- 
wealth  V.  McLaughlin,  120  Penn.  State,  518 ;  Dorr  v.  Hill,  62  New  Hampshire, 
506;  Ex  parte  Walters,  89  Alabama,  237;  18  Am.  St.  Rep.  103;  Ex  parte 
Alabama  State  Bar  Ass'n,  92  Alabama,  113;  12  Lawyers'  Rep.  Annotated, 
135;  State  V.  Young,  31  Flonda,  594;  19  Lawyers*  Rep.  Annotated,  636 ;  Slate  v. 
Kansas  City  Ct.  of  Appeals,  97  Missouri,  331 ;  3  Lawyera'  Rep.  Annotated,  476 ; 
State  V.  Bringter,  42  Louisiana  Annual,  1091 ;  10  Lawyers'  Rep.  Annotated,  137. 

But  mandamus  lies  only  to  compel  action,  and  not  to  direct  what  the  action 
shall  be.  Hempstead  Co.  v.  Graves,  44  Arkansas,  817 ;  People  v.  Judge,  Sfc,  41 
Michigan,  31 ;  Board  of  Police  v.  Grant,  9  Smedes  &  Marshall  (Mississippi), 
77 ;  47  Am.  Dec.  102 ;  Miltenberger  v.  St.  Louis  Co.  Court,  50  Missouri,  172 ; 
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Benedict  v.  HoteeU,  30  New  Jersey  Law,  221;  People  v.  Common  Council,  7% 
New  York,  33;  EwingY,  Cohen,  63  Texas,  482;  Ex  parte  Schwab,  98  United 
States,  240;  State  v.  Van  Ne»8, 16  Florida,  317;  Ex  parte  Banks,  28  Alabama, 
28;  People  y.  McRoberU,  100  Ulinois,  448;  State  v.  Washburn,  22  Wisconsin, 
99;  People  v.  Freer,  73  New  York,  443. 

Nor  to  usurp  the  office  of  appeal.  Ex  parte  EUton,  25  Alabama,  72 ;  Ex 
parte  HuU,  14  Arkansas,  368;  Flagley  v.  Hubbard,  22  California,  34;  Marshall 
V.  State,  1  Indiana,  72 ;  State  v.  Marshall,  82  Missouri,  484 ;  5to/c  v.  Curler, 
4  Nevada,  445;  Shelby  v.  Hoffman,  7  Ohio  State,  450;  £ar  j[>arte  Goolsby, 
2  Grattan  (Virginia),  575. 

Nor  to  compel  a  justice  of  the  peace  to  entertain  a  complaint  by  village 
authorities  under  a  void  by-law.  Chaddock  v.  Day,  75  Michigan,  527 ;  4  Law- 
yers' Rep.  Annotated,  809. 

Mandamus  lies  to  compel  a  justice  to  do  any  merely  ministerial  act;  as  to 
make  correct  docket  entries  in  accordance  with  the  facts :  State  v.  Engle,  127 
Indiana,  457;  22  Am.  St.  Rep.  655;  State  v.  Von  Ells,  69  Wisconsin,  19; 
Ashcroft  V.  Clark,  2  Southard  (New  Jersey),  577 ;  to  furnish  a  true  copy  of  a 
judgment  rendered  by  him  :  Smith  v.  Moore,  38  Connecticut,  105 ;  to  enter  a 
judgment  of  dismissal  of  a  cause :  Anderson  v.  Pennie,  82  California,  265;  to 
administer  the  oath  of  insolvency  to  a  debtor  in  execution  and  order  his  dis- 
charge :  Harrison  v.  Norfolk  Justices,  2  I-.eigh  (Virginia),  827;  to  issue  a  sum- 
mons in  a  proper  case :  Logansport,  {t.  R,  Co,  v.  Groniger,  51  Indiana,  383 ; 
to  enter  judgment  on  a  verdict  in  a  criminal  case:  Moore  v.  Clegg,  72 
Indiana,  358. 

But  not  to  compel  him  to  alter  the  date  in  his  docket  at  which  an  appeal 
bond  was  filed  and  approved  by  him :  Mooney  v.  Edwards,  51  New  Jersey 
Law,  479,  citing  Rex  v.  Hewes,  3  Ad.  &  Ell.  725,  and  disapproving  Smith  v. 
Mjore,  supra,  observing:  "The  entry  of  the  specific  date  of  the  filing  of  the' 
bond  is  a  determination  by  the  proper  tribunal  ...  of  a  question  of  fact,  the 
entry  of  which  cannot  be  regarded  as  a  purely  ministerial  act." 


No.  9.  — EEX  V,  JAMES. 
(K.  B.  1822.) 

RULE. 

If  a  justice  of  the  peace  has  power  to  commit  for  con- 
tempt by  way  of  punishment  for  insulting  behaviour,  it 
must  be  by  warrant  in  writing  for  a  time  certain :  and  a 
commitment  for  such  contempt  "  until  discharged  by  due 
course  of  law  "  is  bad. 
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Bex  V.  James. 

5  Barn.  &  AM.  894,  895  (34  B.  B.  611). 

Justice  of  t?ie  Peace, —  Commitment. 

A  commitment  for  a  contempt,  being  a  commitment  fur  punishment,    [894] 
must  be  for  a  time  certain,  and  consequently  a  commitment  for  a  contempt 
till  the  defendant  is  discharged  by  due  course  of  law,  is  bad. 

Campbell,  on  a  former  day,  moved  for  a  writ  of  habeas  corpus 
to  the  keeper  of  the  gaol  for  the  county  of  Caermarthen,  to  bring 
up  the  body  of  the  defendant,  on  the  ground  that  he  had  been 
illegally  committed,  by  two  justices  of  the  peace,  for  contempt, 
under  the  following  warrant  of  two  justices :  "  Receive  into  your 
custody  the  body  of  Thomas  James,  sent  by  us,  and  charged  by 
us,  upon  view  for  insulting  behaviour  towards  us,  by  telling  us 
that  we  were  biassed  and  prejudiced  in  our  conduct  towards  him 
as  magistrates,  in  the  due  execution  of  our  oflBce  as  magistrates  of 
the  county  of  Caermarthen,  and  keep  him  in  custody  until  he  shall 
be  discharged  by  due  course  of  law."  He  contended,  first,  that 
justices  of  the  peace,  not  sitting  in  a  Court  of  Sessions,  had  no 
power  to  commit  for  a  contempt;  and,  secondly,  upon  the  facts 
disclosed  in  his  affidavit,  that  the  defendant  had  not  been  guilty 
of  any  contempt  for  which  he  could  lawfully  be  committed.  In 
addition  to  these  objections,  there  was  a  third,  which  appeared 
upon  the  face  of  the  warrant  For,  at  all  events,  as  this  was  a 
commitment  for  punishment,  it  ought  to  have  been  for  a  time  cer- 
tain, and  as  there  was  no  course  of  law  by  which  the  defendant 
could  be  discharged,  such  a  commitment,  if  valid,  amounted  to 
perpetual  imprisonment. 

*  Abbott,  Gh.  J.  — •  Without  giving  any  opinion  upon   [*  895] 
the  power  of  a  justice  of  peace  to  commit  for  a  contempt, 
this  warrant  appears  to  us  to  be  bad,  for  not  committing  for  a 
time  certain.     Take  the  writ. 

The  defendant  being  now  brought  up,  under  the  habeas  corpus, 
Campbell  moved  that  he  might  be  discharged. 

Taunton  appeared  for  the  magistrates,  and  stated  that  he  had 
affidavits  of  the  facts  of  the  case,  to  show  the  nature  of  the  con- 
tempt, and  that  he  meant  to  contend  that  the  magistrates  were 
justified  in  committing  for  a  contempt 

Abbott,  Ch.  J.  — Supposing  a  contempt  to  have  been  committed, 
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and  the  magistrates  to  have  had  power  to  commit  for  the  con- 
tempt, can  you  contend  that  a  commitment  in  this  form  is  valid? 
Taunton  admitted  that  he  could  not  support  the  validity  of  the 
warrant.  Defendant  discharged, 

ENGLISH  NOTES. 

In  Rex  V.  Rev6l  (1720),  Strange,  420,  it  was  suggested  by  counsel, 
apparently  without  objection  from  the  Bench,  that  a  person  who  had 
called  a  justice  a  rogue  and  a  liar  might  have  been  committed  for 
contempt. 

There  can  be  no  doubt,  however,  that  where  a  person  is  guilty  of 
insulting  behaviour  towards  a  justice  in  Court,  the  usual  and  proper 
cause  is  to  bind  him  over  to  be  of  good  behaviour.  Dearths  Case  (1599), 
Cro.  Eliz.  689;  R.  v.  Lees  (1701),  12  Mod.  514;  Reg.  v.  Rogers  (1702), 
2  Ld.  Raym.  777,  7  Mod.  28;  Reg.  v.  LangUy  (1703),  2  Ld.  Raym. 
1029,  6  Mod.  125,  2  Salk.  697,  Holt,  654.  This  remedy,  however,  is  not 
applicable  in  the  case  of  a  contempt  committed  out  of  Court.  See  Dean^s 
Case,  supra. 

It  has  been  held  that  a  justice  of  the  peace  may  commit  a  married 
woman  who  is  a  material  witness  upon  a  charge  of  felony  brought  before 
him,  who  refuses  to  appear  at  the  sessions  to  give  evidence,  or  to  find 
sureties  for  her  appearance.  Rennet  v.  Watson  (1814),  3  M.  &  S.  1, 
15  R.  R.  373;  and  see  a  Police  Court  case  noted  in  the  **  Justice  of  the 
Peace,"  vol.  48,  p.  457  (1884),  where  a  woman  who  had  obtained  a  war- 
rant against  her  husband  for  assault,  on  declining  to  prosecute  and 
refusing  to  be  sworn,  was  committed  to  prison. 

In  Ex  parte  Hyndrnan  (1886),  2  Times  Law  Rep.  361,  it  was  conceded 
that  a  Police  Court  had  no  power  to  commit  for  contempt  in  respect  of  a 
libellous  comment  on  preliminary  proceedings  on  an  indictable  case. 

For  the  statement  that  the  warrant  of  committal  must  be  in  writing, 
further  authorities  will  be  found  in  2  Hawk.  P.  C.  122,  and  Mayhem  v. 
Locke  (1816),  7  Taunt.  63. 

The  Queen's  Bench  Division  has  no  power  to  order  an  attachment  in 
respect  of  a  libellous  comment  on  Police  Court  proceedings.  In  re 
Hyndrnan,  supra. 

By  14  &  15  Vict.,  c.  93,  s.  9,  justices  in  Ireland  have  power  to  com- 
mit or  to  fine  any  person  wilfully  insulting  a  justice  or  committing  any 
other  contempt  of  Court.  To  persist  in  interrupting  and  insulting  a 
Court  of  Petty  Sessions  in  Ireland  by  shouting  at  the  Bench  in  a  violent 
and  unseemly  manner  so  that  none  of  the  justices  can  speak  is  a  con- 
tempt for  which  the  Court  may  commit  even  a  solicitor  practising  before 
them.     In  re  Rea  (1878),  2  L.  R.  Ir.  429,  14  Cox  C.  C.  139.     Where 
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at  Petty  SessioDS  in  Ireland  a  contempt  committed  in  Court  is  brought 
to  the  notice  of  the  justices,  and  while  the  offender  is  still  in  Court, 
the  justices  may  order  that  he  he  attached  then  and  there  to  answer  for 
such  contempt;  MUehell  v.  Smith  (1894),  2  Ir.  R.  351;  and  the  mere 
fact  that  the  order  so  made  is  carried  out  after  the  offender,  in  order  to 
evade  arrest,  has  left  the  Court,  is  not  sufiQcieut  to  render  his  arrest 
illegal;  Ib^ 

AMERICAN  NOTES. 

The  power  of  a  justice  of  the  peace  to  punish  for  contempt  is  not  con- 
ferred in  most  of  the  American  States,  and  where  it  exists,  he  is  held  to  a 
strict  compliance  with  the  requirements  of  the  statute.  Rutherford  v.  Holmesy 
66  New  York,  368.  The  power  exists  also  in  Illinois,  North  Carolina,  South 
Carolina,  and  Indiana. 

A  commitment  by  a  town  council  for  cootempt,  not  naming  a  definite 
term  of  imprisonment,  is  void.     Matter  ofHammel,  9  Rhode  Island,  248. 

But  "until  the  further  order  of  this  Court,"  is  valid :  Yates'  Case,  4  Johnson 
(N.  Y.),  373,  by  Kent,  Ch.  J. ;  WUliamsmi's  Case,  26  Penn.  State,  24;  67  Am. 
Dec.  374.  {Contra:  Ex  parte  Alexander  [Kentucky],  2  Am.  Law  Reg.  44.) 
And  so  "  till  he  obey : "  Tome's  Appeal,  50  Penn.  State,  285.  Or  till  he  answer : 
People  V.  Phelps,  4  Thompson  &  Cook  (N.  Y.  Supr.  Ct.),  467  (only  till  he 
should  be  wiUing  to  answer :  People  v.  Davidson,  35  Hun  [N.  Y.  Supr.  Ct.], 
471.)  These  cases  seem  to  make  a  difference  between  imprisonment  as  a 
punishment  for  misconduct  and  to  enforce  the  performance  of  a  duty. 
Rapalje  on  Contempt  (sect.  129)  says :  « While  the  authorities  are  not  uni- 
form upon  the  question,  yet  the  better  opinion  seems  to  be  that  the  order  of 
commitment  should  name  a  definite  term  of  imprisonment  in  all  cases  where 
the  imprisonment  is  inflicted  as  a  punishment  for  the  contempt,  and  not  as 
a  means  to  compel  the  party  to  do  some  act  required  of  him  by  the  Court. 
Thus  it  has  been  directly  held  that  an  order  of  committal  for  contempt  until 
the  further  order  of  the  Court,  as  a  punishment,  and  not  as  an  aid  to  the 
enforcement  of  a  previous  order,  is  void  for  uncertainty.  People  v.  Pirfen- 
brink,  96  Dlinois,  68;  s.  p.  Whittem  v.  State,  36  Indiana,  196;  Matter  of 
Hammel,  9  Rhode  Island,  248;  Yates  v.  People,  6  Johnson  (N.  Y.),  337. 
Contra:  Yates  v.  Lansing,  9  Johnson  (N.  Y.),  395;  Ex  parte  Yates,  4  ibid. 
317;  Re  Allen,  13  Blatchford  (U.  S.  Circ.  Ct.),  271.  See  also  Richmond  v. 
Dayton,  10  Johnson  (N.  Y.),  393." 

The  holding  in  People  v.  Pirfenbrink,  supra,  was  that  an  order  for  commit- 
ment until  the  further  order  of  the  Court,  for  contempt  in  refusing  to  obey 
a  previous  order  of  the  Court  that  the  party  surrender  books,  &c.,  was  void. 
The  Court  said  it  was  a  punishment  for  disobedience,  and  not  to  compel  the 
surrender,  and  cited  the  principal  case,  observing  of  the  commitment  in  that 
case,  "If  that  was  void  for  uncertainty,  this  must  be." 

The  principal  case  was  also  cited  in  Ex  parte  Mauhby,  13  Maryland,  625 ; 
where  the  commitment  was  "until  he  purge  the  contempt  by  appearing 
before  the  Grand  Jury,"  &c.,  but  the  Grand  Jury  had  risen,  and  it  had  be- 
come impossible  for  him  to  appear  before  it.    The  Court  said :  "  In  deter- 
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mining  the  legal  effect  of  the  commitment  it  is  proper  to  notice  a  distinction 
between  punishment  and  process ; "  and  speaking  of  the  principal  case :  ^  In 
that  case  it  was  held  that  the  committal  was  for  punishment.  There  is  no 
doubt  of  the  power  of  the  Court  to  commit  until  the  party  answer  or  testify, 
or  produce  papers  before  a  Grand  Jury.  In  such  a  case  the  commitment  is 
a  compulsory  process  to  compel  the  party  to  obey  the  mandate  of  the  Coui-t. 
But  if  by  an  event  subsequently  happening,  as  by  the  adjournment  of  the 
Court,  and  the  discharge  of  the  Grand  Jury,  it  becomes  impossible  for  him 
to  obey  the  Com-t's  process,  it  must  result  from  necessity  that  the  term  of 
the  imprisonment  imposed  is  ended,  and  that  the  party  is  entitled  to  be  dis- 
charged ;  otherwise  the  imprisonment  would  be  perpetual." 

But  a  witness,  for  refusal  to  answer,  may  be  committed  until  the  further 
order  of  the  Court,  although  the  Court  has  power  to  commit  only  for  thirty 
days.     People  v.  Fancher,  2  Hun  (N.  Y.  Sup.  Ct.),  226. 

A  party  may  be  committed  until  a  fine  is  paid,  although  the  statute 
grants  no  such  specific  power.  Fischer  v.  Hayes,  6  Federal  Reporter,  63; 
Ex  parte  Crittenden^  62  California,  634.  And  unless  the  fine  is  paid  im- 
mediately, for  two  hundred  and  fifty  days.     Ex  parte  Sweeney^  18  Nevada,  74. 

In  speaking  of  the  power  of  the  Court  to  imprison  for  an  indefinite  term 
as  process  to  enforce  an  order,  the  Court  said,  in  Williamson's  Case,  supra : 
"  The  law  will  not  bargain  with  anybody  to  let  its  Courts  be  defied  for  a 
specified  term  of  imprisonment.  There  are  many  persons  who  would  gladly 
purchase  the  honors  of  martyrdom  in  a  popular  cause  at  almost  any  given 
price,  while  others  are  deterred  by  a  mere  show  of  punishment.  Each  is 
detained  until  he  finds  himself  willing  to  conform.  This  is  merciful  to  the 
submissive,  and  not  too  severe  upon  the  refractory.  The  petitioner  therefore 
carries  the  key  of  his  prison  in  his  own  pocket.  He  can  come  out  when  he 
will,  by  making  terms  with  the  Court  that  sent  him  there.  But  if  he  chooses 
to  struggle  for  a  triumph  —  if  nothing  will  content  him  but  a  clean  victory 
or  a  clean  defeat  —  he  cannot  expect  us  to  aid  him." 


No.  10.  — In  re  pater 
(Q.  B.  1864) 

RULE. 

A  Court  of  Quarter  Sessions  (being  a  Court  of  record) 
has  power  to  fine  a  person  who  is  guilty  of  a  contempt; 
and  the  superior  Court  will  not  interfere  if  there  has  been 
ground,  in  the  conduct  of  the  person,  which  might  be 
reasonably  treated  as  a  contempt. 
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12  W.  R.  823). 

Quarter  Sesgiotu.  —  Counsel.  —  Contempt  cf  Court.  —  Fine.         [142] 

A  Coart  of  Quarter  Sessions  lias  power  to  fine  a  person  who  is  guilty  of  a 
contempt  of  Court,  even  if  that  person  be  a  barrister  engaged  in  his  professional 
duty. 

The  Court  of  Queen^s  Bench  will  not  interfere  in  such  a  case  if  there  be 
reasonable  ground  upon  which  the  conduct  of  the  person  might  be  treated  as  a 
contempt. 

Bule  calling  upon  the  keepers  of  the  peace  and  justices  in  and 
for  the  county  of  Middlesex,  to  show  cause  why  a  writ  of  certio' 
rari  should  not  issue  to  remove  into  this  Court  all  orders  made  by 
them  at  the  General  Sessions  holden  for  the  said  county  at  the 
Clerkenwell  Sessions  House,  on  the  22nd  of  March,  1864,  con- 
cerning Thomas  Kennedy  Pater. 

The  following  affidavit  had  been  made  by  the  said  Thomas  Ken- 
nedy Pater  in  support  of  the  rule :  1.  That  I  was  engaged  as  coun- 
sel to  defend  one  Bobert  Griffiths  on  an  indictment  for  larceny,  on 
the  22nd  day  of  March  last,  at  the  adjourned  General  Sessions 
holden  in  and  for  the  county  of  Middlesex  at  Clerkenwell,  in  the 
Second  Court,  before  Joseph  Payne,  Esq. ,  acting  as  Deputy  Assist- 
ant Judge  of  the  said  Court  2.  That  in  the  course  of  the  trial  I 
urged  to  the  Court  an  objection  against  the  course  adopted  by  the 
prosecuting  counsel,  when  I  was  interrupted  by  the  foreman  of 
the  jury,  who  said,  **  We  know  what  all  that  is  for ;  we  know  the 
object  of  such  interruptions ;  "  and  on  another  occasion  during  the 
trial,  in  the  discharge  of  my  duty  I  objected  to  the  prosecuting 
counsel  examining  his  own  witness  as  if  in  cross-examination,  and 
contended  that  as  the  witness  had  not  shown  himself  to  be  hos- 
tile, it  was  not  open  to  the  learned  counsel  to  cross-examine  his 
own  witness  as  if  he  were  hostile,  and  added  that  to  do  so  was 
very  objectionable,  as  very  little  pressure  only  was  sometimes 
necessary  to  induce  a  person  to  state  that  which  was  not  the  truth ; 
and  I  further  say,  that  immediately  after  I  had  made  this 
objection  I  was  again  interfered  *  with  by  the  said  fore-  [•  143] 
man,  who  said,  that "  counsel  had  no  right  to  insinuate 
that  the  witness  was  not  speaking  the  truth ;  "  to  which  I  replied. 
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that  it  would  be  as  well  for  him  not  to  get  **  into  collision  with 
me. "  3.  That  these  interferences  were  entirely  unchecked  by  the 
Court,  and  were  in  tone  and  character  such  as  to  lead  me  to  be- 
lieve that  the  foreman  had  prejudged  the  case,  and  in  consequence 
of  that  belief,  I,  in  my  address  to  the  jury,  made  the  following 
observation :  **  I  thank  God  that  there  is  more  than  one  juryman 
to  determine  whether  the  prisoner  stole  the  property  with  which 
he  is  charged,  for  if  there  were  only  one,  and  that  one  the  fore- 
man, from  what  has  transpired  to-day,  there  is  no  doubt  what  the 
result  would  be."  4  That  the  said  Deputy  Assistant  Judge  im- 
mediately said  that  that  was  a  very  improper  observation  to  make, 
and  insisted  upon  its  withdrawal,  and  upon  my  declining  to  do 
80,  he  said  he  should  take  down  the  observation  and  consult  the 
Assistant  Judge,  W.  H.  Bodkin,  Esq.,  who  was  then  sitting  as 
Judge  in  the  other  Court,  as  to  what  should  be  done,  and  went  to 
the  other  Court  for  that  purpose,  and  on  his  return  said  he  had 
consulted  the  Assistant  Judge  in  reference  to  this  matter,  but  it 
was  his  opinion  that  at  that  stage  it  would  not  be  fair  to  inter- 
fere, as  it  might  prejudice  the  case  against  the  prisoner  at  the  bar, 
but  when  it  was  concluded  they  should  then  consider  what  course 
should  be  taken  as  regarded  myself.  The  said  W.  H.  Bodkin, 
Esq. ,  sat  and  acted  as  Assistant  Judge  of  the  said  Sessions  in  the 
First  Court  during  the  said  Sessions,  and  during  the  day  when  the 
said  fine  was  imposed.  5.  That  I  then  resumed  my  address  to 
the  jury,  and  at  the  conclusion  of  the  trial,  and  after  the  prisoner 
was  convicted  and  sentenced,  the  said  Assistant  Judge  came  into 
the  Court  presided  over  by  the  said  J.  Payne,  Esq. ,  and  recom- 
mended him  to  treat  the  observation  set  out  in  paragraph  No.  3 
of  this  aflSdavit  as  a  contempt  of  Court,  and  to  inflict  upon  me  a 
fine  of  £20,  and  I  was  a  short  time  afterwards  fined  £20  by  the 
said  J.  Payne,  Esq.  6.  That  before  the  fine  was  inflicted  I 
wished  to  address  the  Court,  but  the  said  J.  Payne,  Esq.,  declined 
to  hear  me,  and  the  fine  was  imposed  without  an  opportunity  hav- 
ing been  given  to  me  to  show  cause  why  the  fine  should  not  be 
inflicted.  7.  That  in  order  to  ascertain  whether  the  words  set 
forth  in  the  said  parargaph  No.  S  were  the  words  considered  to  be 
the  contempt  of  Court,  I  made  an  application  to  the  Court  the  fol- 
lowing morning  (namely,  the  23rd  day  of  March  last),  and  I  was 
then  informed  by  the  said  J.  Payne,  Esq. ,  in  open  Court,  that 
they  were  the  words,  and  upon  my  applying  for  a  copy  of  the 
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words,  the  said  Deputy  Assistant  Judge,  J.  Payne,  Esq.,  said, 
"  What  you  have  read  is  sufiBciently  correct "  That  in  making  the 
observations  set  forth  in  paragraphs  2  and  3,  I  say  I  acted  bond 
fde  and  according  to  the  best  of  my  judgment  in  discharge  of  the 
duty  which  I  owed  to  my  client,  and  I  had  no  thought  of  offering 
any  contempt  to  the  Court 

The  following  afl&davit  was  sworn  by  the  Deputy  Assistant 
Judge :  I,  Joseph  Payne,  of  West  Hill,  Highgate,  in  the  county 
of  Middlesex,  Esq. ,  Deputy  Assistant  Judge  of  the  Court  of  Gen- 
eral and  Quarter  Sessions  of  the  Peace  for  the  county  of  Middle- 
sex, make  oath  and  say  as  follows :  1.  I  have  read  the  affidavit 
sworn  in  this  Honourable  Court,  on  the  28th  day  of  April  last,  by 
Thomas  Kennedy  Pater,  Esq. ,  Barrister-at-law.  2.  In  the  course 
of  the  trial  referred  to  in  the  said  affidavit,  the  said  Thomas  Ken- 
nedy Pater  irregularly  told  the  witness  for  the  prosecution  who 
was  under  examination  that  he  was  not  speaking  the  truth ;  the 
foreman  of  the  jury  thereupon  said  that  he  thought  the  counsel  had 
no  right  to  tell  the  witness  that  he  was  swearing  falsely.  Where- 
upon, the  said  Thomas  Kennedy  Pater  immediately,  in  a  loud, 
offensive,  and  insulting  tone  and  manner,  said  to  the  said  foreman, 
"You  had  better  not  get  into  collision  with  me,  sir,"  to  which 
the  said  foreman  made  no  reply,  and  the  case  for  the  prosecution 
proceeded  to  its  close.  3.  When  the  said  Thomas  Kennedy  Pater 
rose  to  address  the  jury  on  the  part  of  the  prisoner  he  was  in  a 
state  of  great  excitement,  and  he  began  his  address  in  the  follow- 
ing words :  **  I  thank  God  there  is  more  than  one  juryman  to  deter- 
mine whether  the  prisoner  stole  these  articles,  for  if  there  was 
only  one,  and  that  one  the  foreman,  from  what  has  trans- 
pired to-day,  there  *is  no  doubt  what  the  result  would  [*144] 
be. "  The  said  Thomas  Kennedy  Pater  also  told  the  said 
foreman  that  he  ought  to  be  removed  from  the  box  and  another  put 
in  his  place.  The  above  words  were  uttered  by  the  said  Thomas 
Kennedy  Pater  in  a  loud,  threatening,  insulting  tone  and  manner, 
and  accompanied  with  violent  gestures,  and  the  conduct  of  tlie 
said  Thomas  Kennedy  Pater  on  the  said  occasion  appeared  to  me 
to  be  calculated  to  provoke  retaliation  on  the  part  of  the  said  fore- 
man of  the  jury,  and  probably  to  lead  to  a  breach  of  the  peace. 
4.  I  thereupon  stated  to  the  said  Thomas  Kennedy  Pater  that  I 
thought  this  was  hardly  the  way  to  treat  a  gentleman  who  was 
discharging  upon  oath  an  important  and  compulsory  duty  in  a 
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Court  of  justice,  and  requested  him,  the  said  Thomas  Kennedy 
Pater,  to  withdraw  the  expressions  he  had  used,  as  they  might  be 
taken  to  insinuate  that  the  said  foreman  of  the  jury  would  find 
the  prisoner  guilty  on  account  of  the  previous  collision  with  his 
counsel ;  to  which  the  said  Thomas  Kennedy  Pater  answered  that 
he  would  repeat  the  words  again ;  which  he  did  in  the  same  loud, 
offensive,  and  insulting  manner  as  before,  and  also  added  that  if  I 
wished  them  to  be  taken  down  he  would  repeat  them  again,  and 
would  repeat  them  to  the  end  of  time.  5.  I  thereupon  wrote 
down  the  words  before  mentioned  and  went  into  the  adjoining 
Court  to  consult  the  Assistant  Judge,  and  by  his  advice  I  allowed 
the  case  to  proceed  to  the  end  without  further  notice  in  the  mean 
time  of  the  conduct  and  language  of  the  said  Thomas  Kennedy 
Pater.  6.  After  the  case  was  over  I  requested  the  attendfince  of 
the  Assistant  Judge  in  my  Court ;  and  the  said  Thomas  Kennedy 
Pater  was  thereupon  requested  by  the  said  Assistant  Judge  to 
withdraw  the  expressions  he  had  so  used  as  aforesaid,  the  said 
Assistant  Judge  saying  to  him,  "  Mr.  Pater,  now  the  case  is  over, 
surely  you  must  see  the  impropriety  of  such  remarks  as  you  made.  * 
But  the  said  Thomas  Kennedy  Pater,  in  the  presence  of  the  said 
Assistant  Judge,  of  myself  and  several  other  magistrates,  again 
refused  to  withdraw  or  in  any  way  qualify  the  expressions  which 
he  had  used,  or  to  make  any  apology  for  the  same  or  for  the  man- 
ner in  whifch  he  had  conducted  himself.  Whereupon  the  said 
Thomas  Kennedy  Pater  was  adjudged  to  have  committed  a  con- 
tempt of  the  said  Court,  and  for  such  contempt  was  fined  the  sum 
of  £20.  7.  On  the  said  fine  being  imposed  the  said  Thomas  Ken- 
nedy Pater  said,  addressing  me,  "  This  shall  not  rest  here.  I  shall 
bring  the  subject  under  the  notice  of  Sir  George  Grey,  and  very 
probably  your  removal  from  the  Bench  will  be  the  result. "  8.  I 
say  that  the  conduct,  manner,  and  gestures  of  the  said  Thomas 
Kennedy  Pater  during  the  proceedings  hereinbefore  set  forth  were 
violent,  offensive,  and  contemptuous,  and  were  in  my  judgment 
calculated  to  disturb  and  obstruct  the  due  and  proper  administra- 
tion of  justice.  9.  I  say  that  on  a  trial  before  me  at  a  former 
Session  of  the  Peace  for  the  county  of  Middlesex,  held  a  few  weeks 
before,  as  I  had  finished  my  summing  up,  the  foreman  of  the  jury 
pronounced  a  verdict  of  guilty,  without  at  that  moment  consult- 
ing his  brother  jurors,  whereupon  the  said  Thomas  Kennedy  Pater 
said  to  the  said  foreman,  in  a  rude  manner,  "  You  have  not  done 
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your  duty.  *  To  this  the  said  foreman  replied  that  they  had  be- 
fore agreed  upon  their  verdict,  but  did  not  think  it  right  to  inter- 
rupt the  summing  up  of  the  Judge,  upon  which  the  said  Thomas 
Kennedy  Pater  said  to  the  foreman,  **  You  are  a  wicked  old  man, 
and  are  quite  old  enough  to  know  your  duty  better. '  The  whole 
of  the  jury  having  expressed  themselves  strongly  in  reprobation  of 
the  conduct  of  the  said  Thomas  Kennedy  Pater,  I  forebore  on  that 
occasion  to  inflict  any  fine  upon  him,  hoping  that  such  reproba- 
tion would  be  a  sufficient  caution  to  the  said  Thomas  Kennedy 
Pater  for  his  future  conduct  10.  I  deny  that  before  the  said  fine 
was  inflicted,  I  declined  to  hear  the  said  Thomas  Kennedy  Pater, 
and  that  the  said  fine  was  imposed  without  an  opportunity  being 
given  to  the  said  Thomas  Kennedy  Pater  to  show  cause  why  it 
should  not  be  inflicted. 

Bovill  and  Welsby  showed  cause  against  the  rula  The  respec- 
tive affidavits  show  the  state  of  the  case  upon  which  the  Court 
have  now  to  say  whether  the  rule  ought  to  be  discharged  or  to  be 
made  absolute.  Every  opportunity  was  given  to  Mr. 
Pater  to  withdraw  the  expressions  which  *  he  had  used.  [*  145] 
It  is  true  that  he  swears,  in  his  affidavit,  that  he  had  no 
intention  of  offering  any  contempt  to  the  Court,  but  the  manner, 
tone,  and  expression  must  be  observed,  and  it  was  for  the  Court  to 
say  whether  it  was  a  contempt  or  not  Every  Court  must  main- 
tain its  dignity,  and  it  is  absolutely  necessary  that  the  power  of 
punishing  those  who  treat  it  without  proper  respect  should  be 
vested  in  it  In  The  King  v.  Davison,  4  B.  &  Aid.  329  (23  R  R 
295),  which  was  an  indictment  for  a  blasphemous  libel,  the  de- 
fendant conducted  his  own  defence,  and  in  the  course  of  his 
speech,  which  he  read  from  a  written  paper,  he  was  guilty  of 
conduct  which  Best,  J.,  who  tried  the  case,  said  was  improper, 
and  that  he  must  confine  himself  to  matter  relevant  to  the  de- 
fence, and  that  if  he  departed  from  that  course,  he  (the  learned 
Judge)  should  be  obliged  to  use  the  means  he  had  to  restrain  him ; 
to  which  the  defendant  replied,  **  My  Lord,  if  you  have  your  dun- 
geon ready,  I  will  give  you  the  key. "  For  that  expression  the 
Judge  fined  him  £20,  and  two  other  sums  of  £40  each,  for  subse- 
quent expressions  used  by  him.  Having  been  convicted,  he 
moved  for  a  new  trial.  In  refusing  the  rule,  Abbott,  Ch.  J.,  said : 
"  If  I  thought  that  the  decision  I  am  about  to  pronounce  could 
have  the  effect  of  restraining  any  person  who  may  hereafter  stand 
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on  his  trial  from  making  a  bold  as  well  as  a  legitimate  course  of 
defence,  I  would  pause  before  I  pronounced  that  decision.  The 
question,  indeed,  is  a  momentous  one.  It  is  absolutely  a  ques- 
tion whether  the  law  of  the  land  shall  or  shall  not  continue  to  be 
properly  administered,  for  it  is  utterly  impossible  that  the  law 
can  be  so  administered  if  those  who  are  charged  with  the  duty  of 
administering  it  have  not  power  to  prevent  instances  of  indecorum 
from  occurring  in  their  own  presence.  That  power  has  been  vested 
in  the  Judges  not  for  their  personal  protection,  but  for  that  of  the 
publia  And  a  Judge  will  depart  from  his  bounden  duty  if  he 
forbears  to  use  it  when  occasions  arise  which  call  for  its  exercise. " 
And  in  another  part  he  says :  "  The  question  here  is,  if  a  Judge, 
sitting  at  Nisi  Prius,  has  power  to  impose  a  fine  on  a  defendant 
for  contempt.  That  he  has  power  to  do  so  I  can  entertain  no 
doubt ;  no  lawyer  can  doubt  the  power  of  every  Court  to  fine  for 
contempt "  And  Bayley,  J.,  said :  "  The  question  is  shortly  this, 
whether  for  the  future,  decency  and  decorum  shall  or  shall  not  be 
preserved  in  Courts  of  justice ;  or  whether,  under  colour  of  defend- 
ing himself  against  any  particular  charge,  a  defendant  is  at  lib- 
erty to  introduce  new,  mischievous,  and  irrelevant  matter  upon  his 
trial. "  And  further  on  he  says :  "  When  a  case  is  conducted  by 
counsel,  they  know  perfectly  well  what  the  rules  of  law  are,  and 
they  have  that  regard  for  their  own  character  which  generally  pre- 
vents them  from  doing  anything  which  may  break  in  upon  the 
rules  of  decency  and  decorum.  They  have  also  sufficient  knowl- 
edge (arising  from  their  experience  and  education)  to  form  a  judg- 
ment whether  the  matter  be  relevant  or  not. "  And  Holroyd,  J. , 
said :  "  The  law  arms  him  with  an  authority  to  fine  and  imprison  a 
person  for  so  doing,  and  makes  it  incumbent  on  the  Judge  so  to 
act.  In  the  case  of  an  insult  to  himself,  it  is  not  on  his  own 
account  that  he  commits,  for  that  is  a  consideration  which  should 
never  enter  into  his  mind.  But  though  he  may  despise  the  in- 
sult, it  is  a  duty  which  he  owes  to  the  station  to  which  he  be- 
longs, not  to  suffer  those  things  to  pass  which  will  make  him 
despicable  in  the  eyes  of  others.  It  is  his  duty  to  support  the 
dignity  of  his  station  and  uphold  the  law,  so  that  in  his  presence, 
at  least,  it  shall  not  be  infringed. "  There  is  also  a  very  recent 
case  of  Ex  parte  Fernandez,  10  C.  B.  (N.  S. )  3,  30  L.  J.  C.  P. 
321.  Erle,  Ch.  J.,  said,  at  the  commencement  of  the  argument: 
"  It  is  the  undoubted  right  of  a  superior  Court  to  commit  for  con- 
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tempt ;  and  there  is  no  necessity  to  specify  the  particular  matter 
which  constitutes  the  contempt.  The  Case  of  the  Sheriff  of  Mid- 
dlesex, 11  AA  &  K  273,  9  L  J.  (N.  S.)  Q.  B.  82.  We  could  not 
sit  in  review  upon  the  grounds  on  which  the  Judge  of  assize 
acted. ' 

[CocKBURN,  CL  J.,  referred  to  Cams  Wilson's  Case,  7  Q.  B. 
984,  14  L  J.  Q.  B.  201.] 

Denman,  M'Mahon,  and  Kenealey,  in  support  of  the 
rule. — There  has  been  a  *  stretch  of  authority  in  this  [♦146] 
case,  which  gives  this  Court  a  right  to  interfera  It  is 
not  only  of  importance  to  the  Bar,  but  also  to  the  Judges,  and  to 
every  person  whose  interests  may  be  represented  by  counsel,  that 
the  Judge  of  an  inferior  Court  should  not  be  allowed  to  inflict 
punishment  in  such  a  case  as  this.  It  is  submitted  that  Mr. 
Pater  was  justified  in  every  word  which  he  uttered.  The  Court 
ought  to  have  interfered  when  the  juryman  made  observations 
which  he  had  no  right  to  make.  If  other  parties  interfere  im- 
properly, a  counsel  may  be  led,  in  the  honest  discharge  of  his 
duty,  to  use  expressions  which  may  appear  severe  or  harsh,  but 
which  are  to  be  excused,  or,  at  any  rate,  are  not  deserving  of  pun- 
ishment A  counsel  may  be  put  in  such  a  position  that  he  is 
obliged,  if  he  endeavours  to  discharge  his  duty  honestly  and  fear- 
lessly, to  make  use  of  expressions  which  the  Judge  may  think  too 
strong ;  but  it  has  been  the  boast  of  the  profession  that  its  mem- 
bers have  been  bold  enough  to  maintain  their  position  in  spite  of 
the  thieatenings  of  the  BencL  A  signal  instance  occurred  in  the 
career  of  Lord  Erskine,  when  at  the  Bar.  In  the  case  of  27ie 
Dean  of  St.  Asaph  he  was  counsel  for  the  prisoner;  and  Lord 
Campbell,  in  the  *  Lives  of  the  Chancellors, '  vol.  6,  p.  432,  de- 
scribes the  scene  which  occurred  in  Court.  The  learned  Judge 
who  tried  the  case  had  told  the  jury  that  the  only  question  they 
had  to  decide  was,  whether  the  defendant  was  or  was  not  proved 
to  have  published  the  pamphlet  The  jury  returned  a  verdict, 
"  Guilty  of  publishing  only. " 

"  BuLLER,  J.  :  If  you  find  him  guilty  of  publishing,  you  must 
not  say  the  word  *  only. ' 

*  Erskine :  By  that  they  mean  to  find  there  was  no  sedition. 

"  Juror :  We  only  find  him  guilty  of  publishing.     We  do  not 
find  anything  elsa 

*  Erskine :  I  beg  your  Lordship's  pardon ;  with  great  submis- 


148  JUSTrOE  OF  THE  PEACE. 

Vo.  IO.  —  I11  ra  Filer,  8S  L.  J.  M.  €.  148. 

sion,  I  am  suie  I  mean  nothing  tihat  is  irregalar.  I  nnderstand 
they  say,  '.We  only  find  him  guilty  of  publishing. ' 

"  Juror:  Certainly,  that  is  all  we  do  find. 

*'  Bulled,  J.  :  If  you  only  attend  to  what  is  said,  there  is  no 
question  or  doubt 

"^  Erskine :  Gentlemen,  I  desire  to  know  whether  yon  mean  the 
word  'only  '  to  stand  in  your  verdict 

"  Jurymen :  Certainly. 

"  BULLKR,  J.  :  Gentlemen,  if  you  add  the  word  *  only, '  it  will 
be  negativing  the  innuendoes. 

"*  Erskine :  I  desire  your  Lordship,  sitting  here  as  Judge,  to 
record  the  verdict  as  given  by  the  jury. 

*  BULLER,  J.  :  You  say  he  is  guilty  of  publishing  the  pamphlet,  - 
and   that  the  meaning  of  the   innuendoes  is  as  stated  in   the 
indictment 

"  Juror :  Certainly. 

"  Erskine :  Is  the  word  ' only  '  to  stand  part  of  the  verdict? 
"  Juror :  Certainly. 

"  Erskine :  Then  I  insist  it  shall  be  recorded. 
"  BuLLER,  J. :  Then  the  verdict  must  be  understood ;  let  me 
nnderstand  the  jury. 

"  Erskine :  The  jury  do  nnderstand  their  verdict 

*  BuLLER,  J. :  Sir,  I  will  not  be  interrupted. 

"  Erskine :  I  stand  here  as  an  advocate  for  a  brother  citizen,  and 
I  desire  that  the  word  '  only  '  may  be  recorded. 

**  BuLLER,  J.  :  Sit  down,  sir  1  remember  your  duty,  or  I  shall  be 
obliged  to  proceed  in  another  manner. 

"  Erskine :  Your  Lordship  may  proceed  in  what  manner  you 
think  fit  I  know  my  duty  as  well  as  your  Lordship  knows  yours. 
I  shall  not  alter  my  conduct  " 

Lord  Campbell  adds :  "  The  learned  Judge  took  no  notice  of 
this  reply,  and,  quailing  under  the  rebuke  of  his  pupil,  did  not 
repeat  the  menace  of  commitment.  This  noble  stand  for  the  inde- 
pendence of  the  Bar  would  of  itself  have  entitled  Erskine  to  the 
statue  which  the  profession  affectionately  erected  to  his  memory 
in  Lincoln's  Inn  Hall.  We  are  to  admire  the  decency  and  pro- 
priety of  his  demeanour  during  the  struggle,  no  less  than  the  spirit 
and  the  felicitous  precision  with  which  he  meted  out  the  requisite 
and  justifiable  portion  of  defiance."  It  is  submitted  that  Mr. 
Pater  has  done  nothing  here  which  the  conscientious  desire  to  do 
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his  duty  might  not  have  impelled  him  to  do;  and  as  for  his  not 
withdrawing  the  expressions  at  the  request  of  the  Court,  he  was 
unable  to  do  that,  because  he  believed  honestly  that  he 
*  had  not  acted  improperly.  No  case  of  this  kind  can  be  [*  147] 
found  in  the  books  where  the  Court  has  inflicted  a  fine 
upon  a  barrister;  and  the  only  case  which  the  other  side  can  bring 
forward  is  The  Queen  v.  Davidson,  where  the  defendant  himself 
was  guilty  of  the  contempt  of  Court,  and  was  fined  by  the  Judge. 

[CocKBURN,  Ch.  J.  — At  the  same  time  I  cannot  but  think  that 
the  Court  must  have  authority  to  protect  jurymen,  who  are  not  in 
a  position  to  protect  themselves.  ] 

But  it  never  can  be  right  to  inflict  a  fine  unless  that  which  is 
supposed  to  render  the  party  liable  to  be  fined  was  wilfully  done, 
and  was  calculated  to  obstruct  the  Court  in  the  discharge  of  its 
duty.  A  number  of  strong  epithets  are  used  by  Mr.  Patnb  in  his 
affidavit,  which  remind  one  of  the  language  used  in  Bushell's  Case, 
Yaughan's  Bep.  135,  which  was  a  habeas  corpus  to  bring  up 
Edward  Bushell,  who  had  been  committed  to  Newgate  for  not 
paying  a  fine  of  forty  marks  imposed  upon  him,  for  that  he,  as  a 
juryman,  had  acquitted  certain  prisoners  "*  in  contemptum  Domini 
regis  nunc,  legumque  suarum,  et  ad  magnum  impedimentum  et 
obstructionem  justitise,  necnon  ad  malum  exemplum  omsium  ali- 
orum  juratorum  in  consimili  casu  delinquentium. " 

[CocxBURN,  CL  J.  — In  the  case  of  The  Dean  of  St  Asaph  it 
seems  to  me  that  the  counsel  was  right  and  the  Judge  wrong.] 

So  here,  the  juryman  was  wrong,  and  the  Court  ought  to  have 
stopped  him.  Both  the  Lord  Chief  Justice  and  Shee,  J. ,  have 
retired  from  cases  in  which  one  of  the  jury  had  improperly 
interfered. 

[CooKBURN,  Ch.  J.  — I  do  not  recollect  that  I  had  insulted  the 
juryman,  or  that  he  was  addressed  by  me  in  reprobation  after  he 
had  interfered.  If  I  had  done  so,  I  should  have  been  condemned 
by  the  Court  ] 

There  is  nothing  in  the  expressions  used  which  can  be  consid- 
ered a  contempt  of  Court 

[OocKBUBN,  Ch.  J.  —  I  may  as  well  say  that  we  do  not  consider 
ourselves  a  Court  of  appeal,  to  say  whether  Mr.  Payne  was  right 
or  wrong  in  the  construction  which  he  put  upon  the  manner  and 
tone  and  expressions  used.  He  was  the  proper  judge  of  whether 
or  not  a  contempt  had  been  committed.] 
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BushelVs  Case  shows  that  this  Court  has  a  right  to  hear  the  case 
by  way  of  appeal.  It  was  there  held  that  the  juryman  was  im- 
properly fined. 

[Mellor,  J.  —  If  the  words  amount  to  contempt,  ought  we  to 
interfere  ?] 

It  is  submitted  that  the  Court  will  consider  whether  it  amounts 
to  a  contempt  or  not  See  The  Sheriff  of  Middlesex's  Case,  and 
Burdett  v.  Abbott,  14  East,  1  (12  R  R  450).  When  a  counsel 
is  defending  a  prisoner,  he  is  performing  a  duty  thrown  upon  him 
by  statute,  and  he  cannot  be  fined  for  using  expressions  in  the 
bond  fde  discharge  of  his  duty,  and  by  which  he  does  not  intend 
to  insult  the  Court  Mr.  Payne  has  introduced  a  great  deal  of 
irrelevant  matter  into  his  affidavit,  and  it  does  not  appear  that  he 
was  very  fit  to  pass  judgment  upon  the  case,  for  if  the  words 
themselves  were  sufficient  to  justify  the  imposition  of  the  fine,  it 
would  not  have  been  thought  necessary  to  introduce  the  previous 
occurrences  into  his  affidavit  It  is  to  be  noticed  that  throughout 
the  argument  against  the  rule,  no  attempt  has  been  made  to  define 
contempt  of  Court  In  the  argument  of  The  King  v.  Clement, 
4  B.  &  Aid.  218,  221  (23  R  R  260),  the  "  Practical  Register  in 
Chancery, "  p.  99,  is  referred  to,  and  there  it  is  stated  that  "  con- 
tempt is  a  disobedience  of  the  Court,  or  an  opposing  or  despising 
the  authority,  justice,  or  dignity  thereof ;  it  commonly  consists  in 
a  party  doing  otherwise  than  he  is  enjoined  to  do  or  not  doing 
what  he  is  commanded  or  required  by  the  process,  order,  or  decree 
of  the  Court " 

[CocKBURN,  Ch.  J.  —  That  is  contempt  of  the  Court  of  Chancery.] 

Yes,  but  it  must  be  the  same  as  contempt  of  the  other  Courts, 
and  it  is  cited  by  the  Attorney-General  as  applicable  to  the  com- 
mon-law Courts  as  well. 

[Blackburn,  J.  —  There  is  also  a  much  more  narrow  contempt, 
namely,  by  interfering  with  or  interrupting  the  proceedings  of  the 
Court] 

But  here  there  was  no  personal  allusion  to  Mr.  Payne,  or  interfer- 
ence with  the  dignity  of  the  Court;  observations  addressed 
[*  148]  to  the  juryman  who  had  improperly  interfered  *  ought  not 
to  be  considered  as  being  a  contempt  of  Court  Again, 
counsel  stand  in  a  diflerent  position  in  court  from  the  other  per- 
sons there.  They  are  privileged  when  they  use  language  which  if 
used  by  other  persons  would  be  open  to  reprehension.     There  are 
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many  decisions  on  the  subject,  and  among  them  Hodgson  v.  Scar- 
lett,  1  B.  &  Aid.  232  (19  R  R  301) ;  and  in  3  Blackstone's  Com. 
29,  the  learned  author  writes :  **  And  in  order  to  encourage  due 
freedom  of  speech  in  the  lawful  defence  of  their  clients,  and  at 
the  same  time  to  give  a  check  to  the  unseemly  licentiousness  of 
prostitute  and  illiberal  men  (a  few  of  whom  may  sometimes  in- 
sinuate themselves  even  into  the  most  honourable  professions),  it 
hath  been  holden  that  a  counsel  is  not  answerable  for  any  matter 
by  him  spoken,  relative  to  the  cause  in  hand  and  suggested  in  his 
client's  instructions,  although  it  should  reflect  upon  the  reputa- 
tion of  another,  and  even  prove  absolutely  groundless ;  but  if  he 
mentions  an  untruth  of  his  own  invention,  or  even  upon  instruc- 
tions if  it  be  impertinent  to  the  cause  in  hand,  he  is  then  liable 
to  an  action  from  the  party  injured. " 

CocKBURN,  Ch.  J.  —  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. I  think  there  can  be  no  doubt  whatever  that  the  Court 
of  Quarter  Sessions  being  a  Court  of  record,  has  attached  to  its 
jurisdiction,  and  inherent  in  it,  a  power  to  punish  for  contempt. 
I  agree  that  the  Court  of  Quarter  Sessions  is,  although  a  Court  of 
record,  a  Court  of  inferior  jurisdiction,  and  that  this  Court  has 
authority,  in  cases  of  any  usurpation  of  jurisdiction  by  such  a 
Court,  to  intervene  to  restrain  any  usurpation  of  that  kind ;  and  I 
agree  that  if  the  Court  of  Quarter  Sessions  having  power  to  com- 
mit or  fine  for  contempts,  treats  that  as  a  contempt  which  there 
was  no  reasonable  ground  for  so  treating,  this  Court  may  interfere 
to  protect  the  party  against  whom  the  power  to  commit  or  fine  for 
contempt  has  been  improperly  exercised.  That  being  so,  the 
question  arises  whether,  here,  that  jurisdiction  has  been  exercised 
without  anything  to  ground  or  warrant  such  an  exercise  of  their 
jurisdiction. 

Now,  as  regards  that  question,  it  appears  to  me  plain  that  we 
must  not  take  upon  ourselves  the  power  or  the  functions  of  a  Court 
of  Appeal,  in  matters  of  this  kind,  from  the  decision  of  the  Court 
of  Quarter  Sessions.  All  we  have  to  do  is  to  say  whether  the 
Court  had  jurisdiction  in  the  matter  complained  of.  I  find  that 
doctrine  laid  down  by  Lord  Denman  in  the  well-known  case  of 
Cams  Wilson,  in  which  a  habeas  corpus  was  sent  to  Jersey  in 
consequence  of  the  applicant,  Mr.  Cams  Wilson,  having  been 
committed  for  a  contempt  of  that  Court  The  Court  being  a  co- 
lonial Court,  and  Mr.  Cams  Wilson  being  in  custody  under  the 
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sentence  of  the  Court,  the  writ  of  habeas  corpus  was  one  which 
this  Court  had  authority  to  issue,  and  the  question  came  to  be 
whether  he  had  or  had  not  committed  a  contempt  Lord  Denman 
said :  "  I  profess  to  decide  this  upon  what  I  find  returned  as  the 
practice  of  the  Royal  Court.  We  gave  fall  credit  to  that  Court 
for  knowing  and  administering  their  own  law.  We  find  the  party 
sent  to  prison  in  consequence  of  a  supposed  contravention  of  the 
law  by  which  those  who  show  want  of  respect  to  the  bailiff  are  to 
be  sent  to  prison,  until  they  have  asked  pardon  and  have  paid  the 
fine  imposed.  Had  anything  positively  absurd  and  unjust  ap- 
peared, we  might  have  acted,  as  repeatedly  has  been  done  in  cases 
where  we  have  seen  that  the  colonial  Courts  have  pronounced 
judgment  against  a  party  who  has  had  no  opportunity  of  making 
his  defence.  But  here  it  appears  that  a  contempt  was  supposed  to 
have  been  committed.  That  is  a  case  in  which  it  becomes  the 
unfortunate  duty  of  a  Court  to  act  as  both  party  and  Judge,  and 
to  decide  whether  it  has  been  treated  with  contempt  We  cannot 
decide  upon  the  face  of  this  return  that  they  have  come  to  a  wrong 
conclusion.  A  Court  may  be  insulted  by  the  most  innocent  words 
uttered  in  a  peculiar  manner  and  tone.  The  words  here  might  or 
might  not  have  been  contemptuous  according  to  the  manner  in 
which  they  were  spoken,  and  that  is  what  we  must  look  to.  If 
the  words  were  contemptuously  spoken,  that  was  an  ample  ques- 
tion for  the  decision  of  the  Royal  Court,  with  which  no  otiier 
Court  can  meddle.     Every  Court  in  such  a  case  as  that  forms  its 

own  judgment  We  must  always  feel  most  unwilling  to 
[*149]  interfere  in  this  way;  ♦indeed,  the  practice  has  almost 

been  discontinued  for  a  century,  and  there  is  no  Judge 
who  would  not  be  extremely  grieved  at  finding  himself  compelled 
to  exert  the  power.  As  to  the  question  whether  it  sufficiently 
appears  for  what  pardon  is  to  be  asked,  I  agree  that  it  is  shown  to 
be  for  want  of  respect  The  Court  had  adjudged  the  fact  of  want 
of  respect,  and  had  a  right  to  order  rei)aration  ;  having  called  for  it, 
the  law  left  them  no  choice  as  to  the  mode  in  which  they  were  to 
enforce  their  demand.  * 

Now,  it  is  plain  that  Lord  Denman  there  took  the  same  view 
which  has  occurred  to  me  throughout  this  discussion.  We  are  to 
see  that  there  is  evidence  upon  which  the  Court  could  reasonably 
come  to  the  conclusion  that  a  contempt  has  been  committed ;  but 
we  are  not  to  try  the  effect  of  the  evidence  one  way  or  the  other. 
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I  protest  against  being  called  upon  to  exercise  any  appellate  juris- 
diction in  the  matter,  if  there  was  anything  which  could  fairly  be 
construed  to  be  a  contempt  We  ought  to  protect  a  party  from 
being  improperly  punished  for  contempt ;  but  we  are  not  to  decide, 
as  a  jury,  upon  the  evidence  whether  the  Judge  was  right  or  wrong 
in  coming  to  a  conclusion  upon  the  conflict  of  facts. 

Now,  what  aie  the  facts  of  the  case  ?  It  appears  that  Mr.  Pater 
was  fined  for  words  uttered  by  him.  I  quite  agree  with  the 
learned  counsel  who  have  argued  for  Mr.  Pater,  that  the  words,  in 
themselves,  are  words  which  any  counsel  might  have  uttered  in 
the  honest  discharge  of  his  duty,  and  that  if  they  had  been  uttered 
in  the  honest  discharge  of  his  duty,  though  they  might  have  been 
harsh  and  unpleasant,  and  offensive  to  the  juryman  to  whom  they 
were  applied,  and  who  was  affected  by  them,  that  would  be  within 
the  right  and  privilege  of  counsel  and  ought  not  to  be  construed 
into  a  contempt  But  on  the  other  hand,  if  although  diey  were 
used  in  the  course  of  his  address  to  the  jury,  they  were  not  used 
for  the  purpose  of  inducing  the  jury  to  come  to  a  conclusion 
favourable  to  the  interests  of  his  client,  but  for  the  purpose  of 
wantonly  and  unnecessarily  and  unjustifiably  insulting  the  jur}''- 
man,  then  I  say  that  they  are  an  abuse  of  the  privilege  of  counsel 
and  that  the  Court  might  properly  punish  in  such  a  way  as  con- 
tempt can  be  punished.  We  have  before  us  Mr.  Pater's  denial  on 
oath  that  he  did  use  these  words  as  a  contempt  of  Court,  and  I 
think  that  we  all  of  us  should  give  the  most  unbounded  credit  to 
what  Mr.  Pater  states;  but  unfortunately  Mr:  Pater  at  the  time 
allowed  his  temper  to  get  the  better  of  his  judgment,  and  what  I 
am  quite  sure  would  have  been  on  reflection  his  better  feelings, 
and  when  he  found  that  the  Judge  put  an  unfavourable  construc- 
tion on  his  language,  instead  of  doing  that  which  no  gentleman 
ought  ever  to  be  ashamed  of  doing,  if  he  has  used  language  am- 
biguous and  capable  of  being  interpreted  as  contemptuous  and 
insulting,  of  at  once  explaining  his  meaning,  —  instead  of  doing 
that,  Mr.  Pater  chose  to  persist  in  the  words,  and,  I  think,  per- 
sist in  them  with  the  construction  which  Mr.  Payne  had  put  on 
them ;  if  he  does  that,  he  must  take  the  consequence  of  his  want 
of  discretion  and  good  taste.  It  is  just  what  has  happened  here. 
Unfortimately  there  had  been  a  good  deal  of  altercation  of  an 
unpleasant  character  between  Mr.  Pater  and  the  foreman  of  the 
jury,  and  I  regret  that  the  foreman  of  the  jury  was  allowed  to 
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make  the  observations  which  he  did  without  the  interposition  of 
the  Court  It  would  have  been  much  more  conducive  to  the  up- 
holding of  the  dignity  of  the  Court  if  the  learned  Judge  had  told 
the  juryman  that  if  he  had  any  observations  to  make,  the  proper 
way  was  to  make  them  to  himself,  and  not  to  get  into  altercation 
with  the  counsel  conducting  the  case.  I  regret  that  that  course 
was  not  pursued.  But  still  we  find  that  before  the  words  were 
used  there  had  been  considerable  altercation,  and  that,  amongst 
other  things,  the  learned  counsel  had  twice  so  far  forgotten  him- 
self as  to  address  to  the  juryman,  first,  this  observation,  "  You  had 
better  not  get  into  collision  with  me, "  which  must  be  construed 
into  a  sort  of  threat  that  he  would  be  roughly  and  unpleasantly 
handled  if  he  did ;  and  then  he  goes  on  to  say  that  he  ought  to 
be  removed  from  the  jury-box  and  another  man  put  in  his  place. 
These  were  observations  of  an  unpleasant  and  oflfensive  character, 
and  might  be  well  taken  as  giving  a  meaning  and  sense  to  words 

which  were  afterwards  unfortunately  used  which  otherwise 
[*150]  they  would  not  be  capable  of,  *and  I  think  that  I  ought 

in  justice  to  Mr.  Payne  to  say  that  if  he  believed  they  had 
not  that  meaning  he  would  not  have  taken  the  course  he  did. 
After  that  unseemly  conflict  Mr.  Pater  got  up  to  address  the  jury 
on  the  part  of  the  prisoner,  and  then  come  the  words  upon  which 
the  Court  proceeds  to  fine  him  for  contempt  Certainly  these 
words  are  capable  of  a  twofold  construction.  They  might  have 
been  intended  to  operate  as  an  appeal  from  the  foregone  conclu- 
sions of  the  one  juryman  to  the  rest  of  the  jurymen  sitting  in  the 
box,  or  they  might  be  taken  in  the  sense  in  which  Mr.  Payne  con- 
sidered them  to  be  used.  Thereupon  Mr.  Payne  does  not  proceed 
at  once  to  inflict  the  fine,  as  for  contempt  of  Court  on  the  part  of 
Mr.  Pater,  or  for  the  insult  to  the  juryman,  but  he  says  to  Mr. 
Pater,  *'  You  really  should  not  use  that  language  to  a  gentleman 
discharging  an  important  duty,  because  it  implies  that  you  mean 
to  say  that  in  spite  of  the  evidence  he  will  convict  your  client 
simply  because  he  has  had  a  conflict  and  a  dispute  with  you. "  If 
Mr.  Pater's  temper  had  not  got  the  better  of  him,  I  must  hope 
that  he  would  have  said  directly,  *'  That  is  not  the  sense  in  which 
I  meant  the  words,"  and  he  would  have  said  to  the  jury,  "  This 
gentleman  seems  to  have  taken  a  strong  view  of  the  case,  and  I 
api>eal  to  the  rest  of  the  jury  not  to  be  led  away  or  influenced  by 
him,"  —  that  would  have  deprived  the  words  of  their  offensive 
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character;  but  instead  of  that,  after  Mr.  Pater  had  learned  the 
sense  and  construction  which  had  been  put  upon  the  words,  we 
find  that  he  not  only  did  not  retract  the  words,  but  that  he  said 
that  he  would  go  on  until  the  end  of  time.  Now,  I  cannot  help 
thinking  that  when  language  is  used  which  is  capable  of  a  two- 
fold construction,  especially  when  he  is  told,  *  Your  language  may 
mean  an  insult,  do  you  mean  it  in  that  sense  ? "  and  he  gives  no 
explanation,  but  perseveres  in  the  words,  and  says,  **  I  will  perse- 
vere in  the  words  as  much  as  I  please, "  that  must  be  taken  to 
mean,  and  the  fair  and  reasonable  inference  any  one  would  draw 
from  that  is,  that  he  persevered  in  that  which  had  been  stated. 
Then,  Mr.  Pater  having  had  time  to  cool  and  get  rid  of  the  heat  of 
the  moment,  the  Assistant  Judge,  Mr.  Bodkin,  comes  in,  and  he 
(Mr.  Pater)  is  again  asked  to  withdraw  the  language  or  qualify  it, 
and  not  a  single  word  is  said  by  way  of  intimation  that  he  had  no 
intention  of  insulting  the  jury,  and  which  would  have  stopped  the 
punishment,  but  he  perseveres  in  that  language  after  the  particu- 
lar construction  had  been  put  on  it  as  being  offensive.  I  quite 
agree  that  a  man  who  is  called  upon  to  apologise  where  no  apol- 
ogy is  really  required  is  justified  in  saying  **  I  refuse,  because  I 
have  nothing  to  apologise  for ; "  but,  here,  inasmuch  as  the  lan- 
guage is  capable  of  a  twofold  construction,  and  as  Mr.  Pater  per- 
severed in  that  without  saying  that  he  did  not  mean  it  in  an 
offensive  sense,  I  cannot  help  thinking  that  he  used  it  for  an  offen- 
sive purpose.  Then  it  comes  to  this,  are  we  under  these  circum- 
stances to  say  that  the  presiding  Judge,  Mr.  Payne,  with  the 
assistance  of  Mr.  Bodkin,  with  whom  he  had  communicated,  came 
to  a  conclusion  which  was  so  imreasonable  and  so  utterly  wrong 
on  all  these  facts  as  that  we  are  to  say  that  the  Court  of  Quarter 
Sessions  has  no  jurisdiction  under  the  circumstances  to  fine  Mr. 
Pater  for  contempt  ?  I  cannot  come  to  that  conclusion.  I  regret 
very  much  that  there  has  been  this  unfortunate  result  No  man, 
I  hope,  can  have  a  higher  sense  of  the  importance  of  the  rights  and 
privileges  of  counsel  in  discharge  of  their  arduous  and  important 
duties,  and  I  agree  with  the  observation  of  Mr.  Kenealey  that  I 
should  regret  if  they  had  not  that  privilege,  not  only  for  their  own 
sake,  but  for  the  sake  of  the  whole  community ;  but  on  the  other 
hand,  I  think  we  are  bound  to  protect  jurymen,  who  cannot  pro- 
tect themselves,  and  who  have  no  means  of  fining  for  contempt,  or 
taking  any  other  course  for  resisting  indignity  and  insult  if  offered 
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to  them.  I  feel  it  is  our  duty  to  protect  ^nd  uphold  those  in  the 
administration  of  justice  in  regard  to  the  important  duties  which 
they  have  to  discharge;  but  we  must  look  to  both  sides  of  the 
case,  and  if  we  see  that  there  were  fair  and  reasonable  grounds  for 
saying  that  insult  was  intended  to  be  offered,  and  was  offered,  to 
the  juryman,  while  we  oi^ht  to  uphold  the  privileges  of  counsel 

we  ought  not  to  say  that  that  does  not  amount  to  such  a 
[*  151]  contempt  as  the  Court  *  is  empowered  to  inflict  punishment 

for.  I  regret  very  much  that  I  am  bound  to  come  to  this 
conclusion,  but  I  cannot  help  thinking  that  under  the  circum- 
stances we  should  not  be  justified  in  interfering  with  this  decision. 
Blackburn,  J.  —  I  am  of  the  same  opinion  entirely.  I  think 
it  is  very  important  to  bear  in  mind  the  distinction  which  my 
Lord  has  pointed  out,  between  our  being  a  Court  of  appeal  and  a 
Court  of  supervision  over  inferior  tribunals.  This  Court  has  the 
power  of  keeping  all  inferior  tribunals  within  their  jurisdiction, 
and,  therefore,  whenever  it  appears  to  us  that  they  have  acted  be- 
yond their  jurisdiction,  we  interfere  to  set  them  right  Bui  if 
there  has  been  before  the  inferior  Court  reasonable  evidence  on 
which  that  Court  could  draw  the  conclusion  that  facts  existed 
which  gave  them  jurisdiction,  and  they  have  drawn  that  conclu- 
sion upon  reasonable  grounds  (and  that  this  Court  would  look 
into),  we  cannot  weigh  whether  there  was  other  evidence  that 
might  tend  to  make  them  come  to  an  opposite  conclusion.  And 
if  we  do  not  draw  the  same  inference,  all  we  can  say  is  that  the 
Court  had  recusonable  grounds  for  drawing  the  inference,  and  that 
would  support  the  judgment  I  quite  agree,  looking  at  contempt 
in  the  sense  in  which  Lord  Denman  uses  it,  and  which  is  rather  a 
happy  one,  that  you  are  to  judge  of  contempt  by  gesture  and  tone. 
I  also  agree  with  what  was  intimated  by  the  counsel  for  Mr.  Pater 
on  the  present  occasion,  that  we  are  to  see  whether  the  Court  of 
Quarter  Sessions  had  the  power  which  it  has  exercised.  Now  that 
Court  is  a  Court  of  record.  I  take  it  that  it  is  a  Court  which  has, 
as  incident  to  it,  like  every  other  Court  of  record,  necessary  power 
of  preventing  that  which,  in  the  face  of  the  Court,  leads  to  the 
obstruction  of  the  administration  of  justice  in  that  Court,  and  that 
they  must  have  power  to  treat  that  obstruction,  in  the  face  of  the 
Court,  as  a  contempt  If  it  be  not  warranted  by  law,  and  if  it  be 
an  unwarrantable  interference  with  the  proceedings,  although  it 
may  be  by  counsel,  still  if  it  be  an  unwarrantable  obstruction,  that 
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-would  be  so.  Nor  can  I  bring  myself  to  donbt  that  if  counsel, 
under  the  colour  of  addressing  the  Court,  takes  the  opportunity  of 
obstructing  the  course  of  justice  by  insulting  a  juryman,  or  the 
Court,  I  cannot  doubt  that  that  would  be  such  an  obstruction  as 
would  be  a  contempt  of  the  Court,  and  would  justify  the  imposi- 
tion of  a  fine  and  committal  for  contempt,  if  necessary.  Then 
comes  the  question  whether  in  this  case  that  was  so.  Now,  con- 
sidering how  very  wide  and  extensive  the  privilege  of  counsel  is, 
and  how  much  it  is  for  the  interests  of  the  public  that  latitude 
should  be  given  to  them,  there  are  tolerably  strong  grounds  for 
saying  that  the  language  which  was  so  used,  and  which  would 
certainly  be  within  the  privilege  of  counsel  if  done  for  the  pur- 
pose of  defending  his  client,  was  not  so,  but  was  really  done  for 
the  purpose  of  insulting  the  juryman  in  revenge  for  a  previous 
quarrel.  That  is  matter  that  requires  to  be  made  out ;  but  when 
I  look  at  the  evidence  it  is  not  for  me  to  say  whether  I  draw  that 
conclusion.  I  wish  not  to  be  understood  as  expressing  my  own 
opinion;  but  as  Mr.  Payne,  under  the  circumstances,  drew  the 
conclusion  that  it  was  done  in  that  manner,  we  are  to  see  that  he 
did  not  act  without  reasonable  grounds  for  it  I  do  not  repeat 
those  grounds ;  my  Lord  has  stated  them  in  giving  his  judgment, 
and  has  stated  them  clearly  and  well.  All  I  say  is  that  I  quite 
concur,  and  I  hold  that  Mr.  Payne,  sitting  as  the  Judge  of  the 
Court  of  Quarter  Sessions,  had  reasonable  grounds  on  which  he 
might  draw  the  conclusion  that  Mr.  Pater  being  counsel  for  a  pris- 
oner was  not  acting  as  such,  but  was  obstructing  the  due  course  of 
the  business  of  the  Court  by  insulting  the  juryman  in  revenge  for 
a  previous  squabble.  We  do  not  inquire  who  was  in  the  right  or 
who  was  in  the  wrong. 

Mellor,  J.  —  I  am  entirely  of  the  same  opinion,  and  I  agree  in 
the  judgment  which  my  Lord  and  my  Brother  Blackburn  have 
given,  and  I  desire  to  add  nothing  to  what  they  have  said. 

Shee,  J.  — I  only  say  that  I  entirely  concur  in  the  judgment 

Hule  discharged, 
ENGLISH  NOTES. 

A  Court  of  gaol  delivery  has  the  power  to  make  an  order  to  prohibit 
the  publication  of  the  proceedings  pending  a  trial  likely  to  continue 
for  several  successive  days,  and  to  punish  disobedience  to  such  order 
by  fine.    Bex  v.  Clement  (1821),  4  B.  &  Aid.  218,  23  R.  R.  260. 

The  Judge  of  a  County  Court  which  is  also  an  inferior  Court  of  rec- 
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ord,  has  a  statutory  power  to  fine  for  contempt  of  Court  under  51  & 
52  Vict.,  c.  43,  8.  162,  which  substantially  re-enacts  section  113  of  9 

6  10  Vict.,  c.  95,  repealed. 

To  observe  to  a  County  Court  Judge  in  the  course  of,  and  in  reference 
to  his  judgment  that  ^'that  is  a  most  unjust  remark,"  was  held  to  bo 
an  insult  to  the  Court,  and  if  not  withdrawn  to  amount  to  such  a  ''wil- 
ful insult"  as  was  contemplated  by  the  latter  of  these  sections.  Eer/, 
V.  Jordan  (1888),  36  W.  R.  589.  This  case  also  bears  out  the  state- 
ment in  the  rule  that  the  superior  Court  will  not  interfere  with  a  com- 
mittal by  an  inferior  Court  of  record,  except  where  there  is  no  reasonable 
evidence  of  a  contempt  having  been  committed. 

ABIERICAN  NOTES. 

In  the  absence  of  statutory  provision,  no  review  may  be  had  of  a  judgment 
or  order  in  contempt  proceedings  in  a  Court  of  record.  Rapalje  (Contempt, 
sect.  141)  says :  "  Every  superior  Com-t  of  record  being,  at  common  law,  the 
sole  judge  of  contempts  against  its  authority  and  dignity,  it  naturally  results 
that  the  judgment  of  every  such  Court,  in  cases  of  contempt,  is  at  com- 
mon law  final  and  conclusive,  and  not  reviewable  by  any  other  tribunal 
(which  in  other  cases  would  lawfully  exercise  appellate  jurisdiction),  either 
on  writ  of  error  or  appeal,  unless  specially  authorized  by  statute."  This  is 
warranted  by  Ex  parte  Kearney,  7  Wheaton  (U.  S.  Sup.  Ct.),  38;  Ex  parte  Brad- 
ley,  7  Wallace  (United  States  Sup.  Ct.),  376 ;  Hogan  v.  Alston,  9  Alabama,  627 ; 
Cossart  v.  Slate,  14  Arkansas,  524;  Tyler  v.  Hammersley,  44  Connecticut,  393; 
26  Am.  Rep.  471  (citing  the  principal  case) ;  Lockwood  v.  State,  1  Indiana, 
161;  Shattuck  v.  State,  51  Mississippi,  50;  24  Am.  Rep.  624;  Phillips  v. 
Welch,  11  Nevada,  187;  Ex  parte  Summers,  5  Iredell  Law  (Nor.  Car.),  149; 
Ex  parte  Maulshy,  13  Maryland,  625;  State  v.  Galloway,  5  Coldwell  (Tennes- 
see), 326;  Re  Cooper,  32  Vermont,  253;  State  v.  McKinnon,  8  Oregon,  487; 
Johnston  y,  Commontoealth,  1  Bibb  (Kentucky),  598;  Larrahee  v.  Selby,  52  Cali- 
fornia, 506;  Clark  v.  People,  Breese  (Illinois),  340;  First  Cong.  Church  v. 
Muscatine,  2  Iowa,  69;  State  v.  Towle,42  New  Hampshire,  540;  Floyd  v.  State^ 

7  Texas,  215;  State  v.  Giles,  10  W  isconsin,  101 ;  Williamson's  Case,  26  Penn. 
State,  9;  67  Am.  Dec.  374;  Robb  v.  McDonald,  29  Iowa,  830;  4  Am.  Rep. 
211 ;  Ex  parte  Stemes,  77  California,  156;  11  Am.  St.  Rep.  251 ;  note  22  Am. 
St.  Rep.  417. 

But  if  the  facts  plainly  show  that  there  was  no  jurisdiction,  or  that  the 
facts  do  not  constitute  contempt,  discharge  may  be  granted  on  habeas  corpus, 
or  relief  afforded  on  appeal  or  writ  of  error.  Ex  parte  Adams,  25  Mississippi, 
883;  59  Am.  Dec.  234;  State  v.  Galloway,  5  Coldwell  (Tennesee),  326;  98 
Am.  Dec.  404;  notes,  87  Am.  Dec.  51;  67  ibid.  395;  26  ibid.  49;  52  ibid. 
303;  79  ibid.  586;  22  Am.  St.  Rep.  422 ;  In  re  Shortridge,  99  California,  426 ; 
87  Am.  St.  Rep.  78 ;  In  re  Pryor,  18  Kansas,  72 ;  26  Am.  Rep.  747 ;  Storey  v. 
People,  79  Illinois,  45;  22  Am.  Rep.  158. 

In  Williamson^s  Case,  supra,  the  Court  said :  « It  is  most  especially  neces- 
sary that  convictions  for  contempt  in  one  Court  should  be  final,  conclusive, 
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and  free  from  examination  by  other  Courts  on  habeas  corpus.  If  the  law 
were  not  so,  our  judicial  system  would  break  to  pieces  in  a  month.  Courts 
totally  unconnected  with  each  other  would  be  coming  in  constant  collision. 
The  inferior  Courts  would  revise  all  the  decisions  of  the  Judges  placed  over 
and  above  them.  A  party,  Unwilling  to  be  tried  in  this  Court,  need  only 
defy  our  authority,  and  if  we  commit  him,  to  take  out  his  habeas  corpus  before 
an  inferior  Judge  of  his  own  choosing,  and  if  that  Judge  is  of  opinion  that 
we  ought  not  to  try  him,  there  is  an  end  of  the  case.  This  doctrine  is  so 
plainly  against  the  reason  of  the  thing  that  it  would  be  wonderful  indeed  if 
any  authority  for  it  could  be  found  in  the  books.  There  is  none  except  the 
overruled  decision  of  Mr.  Justice  Spencer  of  New  York,  already  referred  to, 
and  some  efforts  of  the  same  kind  to  control  the  other  Courts,  made  by  Sir 
Edward  Coke,  in  the  King's  Bench,  which  are  now  admitted  to  have  been 
illegal,  as  weU  as  rude  and  intemperate.  On  the  other  hand  we  have  all  the 
English  Judges  and  all  our  own,  declaring  their  want  of  power  to  interfere 
with  or  control  one  another  in  this  way."  Story,  J.,  in  Ex  parte  Kearney, 
supra,  pronounces  this  doctrine  *<  reasonable,  just,  and  convenient,"  and  in 
Ttfler  V.  Hammersley,  supra,  the  Court  said :  **  Sentences  for  contempt  would 
amount  to  nothing  if  the  offenders  could  supersede  them  by  writs  of  error, 
and  the  authority  of  Courts  would  be  contemptible  indeed  if  it  conld  be  thUs 
eluded  and  prostrated."  In  Johnston  v.  Commonwealth,  supra,  the  Court  said : 
■'  It  seems  necessary  to  the  veiy  existence  of  a  Court  in  the  healthy  exercise 
of  its  powers,  that  it  should  have  exclusive  jurisdiction  to  judge  of  contempts 
to  its  authority." 

In  some  States  judgments  for  contempt  are  reviewable  on  error  like  other 
judgments  in  criminal  cases.  Gandy  v.  State,  13  Nebraska,  445 ;  Cooper  v. 
People,  13  Colorado,  337;  Beck  v.  State,  72  Indiana,  252;  Ruhl  v.  Ruhl,  24 
"West  Virginia,  279 ;  Myers  v.  State,  48  Ohio  State,  473 ;  15  Am.  St.  Rep. 
638 ;  In  re  Danton,  105  North  Carolina,  59  ;  In  re  Cheeseman,  49  New  Jersey 
Law,  115;  60  Am.  Rep.  596;  Baltimore,  Sfc.  R.  Co.  v.  Wheeling,  13  Grattan, 
(Virginia),  40 ;  Clair  v.  State,  40  Nebraska,  534 ;  28  Lawyers'  Rep.  Anno- 
tated, 367 ;  State  v.  Knight,  3  South  Dakota,  509 ;  44  Am.  St.  Rep.  809 ; 
Winkelman  v.  People,  50  Illinois,  449 ;  Butler  v.  People,  2  Colorado,  295 ; 
Storey  v.  People,  79  Illinois,  45 ;  22  Am.  Rep.  158. 

In  some  States  a  clear  abuse  of  discretion  may  be  availed  of  on  appeal. 
Eoward  v.  Durand,  36  Georgia,  346 ;  91  Am.  Dec.  767 ;  Haines  v.  Haines, 
35  Michigan,  138. 

In  State  v.  Knight,  supra,  the  Court  said :  **  At  common  law  judgments  of 
Buperior  Courts  of  record  in  matters  of  contempt  were  final,  and  not  revis- 
able  in  any  other  Court  upon  appeal  or  writ  of  error.  By  statute  in  some 
States  the  remedy  by  appeal  and  writ  of  error  has  been  given.  There  is  no 
good  reason,  however,  in  any  case  that  we  have  examined,  why  cases  of  con- 
tempt are  not  subject  to  review  in  some  manner  by  an  appellate  Court." 
"  If  wrong  be  done  a  citizen  by  error  of  facts  or  judgment  in  the  exercise 
of  this  power,  there  must  be  some  channel  of  redress  provided  by  law  to 
rectify  the  wrong.  In  the  absence  of  statutory  enactment  there  must  bo 
Bome  tribunal  to  review  and  correct  this  error,  and  some  road  leading  to  that 
tribunal  which  aggrieved  parties  may  take  to  reach  it." 
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The  statement  in  the  Rule  concerning  the  non-interference  of  the  Buperixur 
Court  is  sustained  by  all  the  American  cases. 

But  if  the  moving  party  tenders  an  issue  of  law  upon  the  return,  upon 
which  the  question  of  contempt  is  tried  and  decided,  a  writ  of  «rror  lies  upon 
that  adjudication.     Tyler  y.  Hammersley^  supra ;  •  Re  Cooper,  supra. 


No.  11.  — PAINTEK  V.  LIVERPOOL  OIL  GAS  LIGHT  CO. 

(K.  B.  1836.) 

RULE. 

Where  a  magistrate  has  power  under  a  statute  to  grant 
a  warrant  in  the  nature  of  an  execution,  he  must  first 
summon  and  hear  the  parties,  unless  the  statute  expressly 
or  by  necessary  implication  dispenses  with  such  summons 
and  hearing. 

Painter  y.  Liverpool  Oil  Qsm  Light  Co. 

8  Adol.  &  Ellis,  433-449  (b.  c.  6  N.  &  M.  736;  2  H.  &  W.  233). 

Justice  of  the  Peace*  —  Statutory  Execution,  — Implied  Requirement  of 

Summons. 

[488]  By  Btatate  establifihiDg  a  gas  light  company,  it  was  enacted  that 
if  any  person  should  refuse  or  neglect,  for  ten  days  after  demand,  to  pay 
any  rent  due  from  him  to  the  company  for  the  supply  of  gas,  such  rent  should  be 
recovered  by  the  company  or  their  clerk  by  warrant  of  any  justice  of  peace  for 
the  town,  &c.,  and  it  should  be  lawful  for  the  company,  or  their  clerk,  or  any 
person  acting  under  their  authority  with  such  warrant,  to  levy  the  sum  so  due  by 
distress  and  sale  of  the  goods  of  the  party  so  neglecting  or  refusing  to  pay,  or  the 
same  might  be  recovered  by  action,  &c. 

SeUlf  that  a  warrant  so  issued  by  a  justice,  without  previously  summoning 
and  hearing  the  party  to  be  distrained  upon,  was  illegal,  though  a  eummons  and 
hearing  were  not  in  terms  required  by  the  Act. 

Where  a  magistrate  grants  a  warrant  in  the  nature  of  execution,  he  is  bound 
iirst  to  summon  and  hear  the  parties,  unless  the  statute  under  which  he  acts 
clearly  renders  the  discharge  of  that  function  ministerial  only,  or  in  some  other 
manner  dispenses  with  the  summons  and  hearing. 

In  trover  for  distraining  plaintiflTs  goods,  the  company  justified  under  the 
above  warrant,  and  stated  that  it  was  issued  on  the  complaint  of  their  collector, 
and  that  he,  by  virtue  of  it  and  under  their  authority,  seized  the  plaintiff's  goods 
for  the  purpose  of  levying  a  sum  owing  by  him  to  them,  and  duly  demanded 
according  to  the  Act. 
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Hdd,  that  the  warrant,  although  it  would  have  protected  the  derk  or  an 
officer,  was  no  justification  to  the  company,  they  not  having  acted  in  obedience 
to  it,  but  having  put  it  in  force  as  parties. 

Trover  for  coaches,  horses,  and  harness.     Plea,  that  the  plain - 
tifif,  after  the  passing  of  an  Act,  4  Geo.  IV. ,  c.  xxxix.  (local  and  per- 
sonal, public),  for  lighting  the  town  of  Liverpool  with  oil  gas, 
and  before  the  time  when,  &c. ,  to  wit,  on,  &c. ,  was  indebted  to 
the  defendants  in  a  large  sum,  to  wit,  &c.,  for  gas  supplied  by  con- 
tract, and  that  afterwards,  and  while  the  plaintiif  was  so  indebted, 
to  wit,  &c.,  William  Henry  Parkinson,  the  collector  for  the  de- 
fendants, left,  at  the  place  of  business  of  the  plaintiif,  a  demand 
in  writing  of  the  said  sum  so  due  and  owing  from  him  to  the 
defendants :   "  and  afterwards,  and  more  than  ten  days  after  the 
leaving  of  the  said  demand  at  the  said  place  of  business  of  the  said 
plaintiff  as  aforesaid,  he,  the  said  W.  H.  P..  then  being 
such  collector,  *  and  so  acting  under  the  authority  of  the   [*  434] 
said  defendants  as  aforesaid,  to  wit,  on,  &c.,  preferred  a 
complaint  against  the  plaintiff  for  the  premises  aforesaid,  before 
James  Aspinall,  then  being  one  of  His  Majesty's  justices  of  the 
peace  in  and  for  the  county  of  Lancaster;  and,  thereupon,  after- 
wards, the  said  J.  A.,  so  being  such  justice  for  the  said  county  as 
aforesaid,  and  before  the  said  several  times,  when,  &c. ,  to  wit,  on, 
&c. ,  according  to  the  form  of  the  statute  in  such  case,  &c. ,  duly 
made  and  caused  a  certain  warrant  under  his   hand  and  seal, 
directed   to   the   sub-bailiffs,  head   constables  and  assistant  con- 
stables in  and  for  the  borough  of  Liverpool,  and  also  to  the  said 
W.  H.  P.  and  John  Hampson  and  their  assistants;  and  thereby 
then  authorised  and  commanded  them,  every  or  any  of  them,  that 
upon  the  goods  and  chattels  of  the  said  plaintiff,  they  should  levy 
the  said  sum  of  £12  18a.,  for  that  he,  being  a  person  who  had  con- 
tracted with  the  said  defendants,  to  take  the  benefit  of  the  gas 
from  the  said  defendants,  did  refuse  and  neglect,  after  demand^ 
left  in  writing  at  the  place  of  business  of  the  said  plaintiff,  to 
wit,  on,  &c.,  to  pay  the  sum  of  £12   I85.,  being  the  rent  due 
to  the  said  defendants  from  the  said  plaintiff  for  gas  consumed  by 
the  plaintiff,  contrary  to  the  form  of  the  statute,  &c. ,  whereof  he, 
the  said  plaintiff*,  was  duly  convicted,  and  for  the  levying  thereof, 

1  LiTTLSDALE,  J.,  observed  that  the    made/' accordiDg  to  the  Act.    See  sect.  72, 
warrant,  as  set  out,  did  not  show  a  defanlt    post,  p.  163,  n. 
"  after  the  space  of  ten  days  after  demand 
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they  were  to  seize,  take,  and  carry  away  the  said  goods  and  chat- 
tels ;  and  if,  in  five  days  after  such  seizure,  the  said  sum  of  £12 
185.,  together  with  the  reasonable  charges,"  &c.,  "  should  not  be 

paid,  then,  and  in  such  case,  after  the  expiration  of 
[*435]  *the  aaid  five  days,  they  were  to  make   sale  thereof,  or 

of  so  much  thereof  as  should  be  sufficient  to  levy  the  said 
sum,"  &c.  Then  followed  directions  as  to  the  disposal  of  the 
overplus,  and  the  return  to  be  made  to  the  warrant  if  the  distress 
should  not  be  sufficient.  The  plea  then  stated  that  Parkinson,  so 
being  clerk  and  acting  under  the  authority  of  the  defendants,  did 
seize,  take,  and  carry  away,  under  and  by  virtue  of  the  said  war- 
rant, certain  goods  and  chattels  of  the  plaintiif,  being  the  goods 
and  chattels  in  the  declaration  mentioned,  for  the  purpose  of  levy- 
ing the  said  sum,  &c.  ;  and  did  afterwards,  and  more  than  five 
days  after  such  seizure,  to  wit,  on,  &c. ,  sell,  &c. ,  for  the  purpose 
of  satisfying  and  discharging  the  said  sum,  &a  Eeplication,  that 
the  plaintiff  was  not,  at  any  time  before  the  said  James  Aspin- 
all  made  the  said  warrant  in  the  said  plea  mentioned,  summoned 
or  warned  to  answer  the  said  complaint  of  the  said  W.  H.  Parkin- 
son against  the  plaintiff,  for  the  said  supposed  debt,  before  the 
said  J.  A.  or  any  other  of  His  Majesty's  justices  of  the  peace,  nor 
did  he  before  then  have  any  notice  of  such  complaint,  nor  did  he 
appear  before  the  said  J.  A.  or*iny  other  of  His  Majesty's  justices 
of  the  peace,  or  any  officer  or  person  whatever  authorised  or  em- 
powered to  hear  the  said  complaint,  to  answer  the  said  complaint, 
and  the  said  warrant  was  made  and  issued  against  him  as  afore- 
said, without  his  having  had  any  means  or  opportunity  to  hear  or 
answer  the  said  complaint ;  wherefore  the  defendants,  of  their  own 
wrong,  &a  Rejoinder,  that  the  gas  was  supplied  after  the  pass- 
ing of  the  act,  and  that  Parkinson,  as  such  collector,  &c.,  left  a 

demand  in  writing  at  the  place  of  business  of  the  said 
[*436]  plaintiff,  thereby  requiring  him  to  *pay  the  said  sum, 

&C. ,  so  due  and  owing  from  the  said  plaintiff  to  the  said 
defendants,  as  in  the  said  last  plea  mentioned ;  conclusion  to  the 
country.  Demurrer,  because  the  rejoinder  neither  confesses  nor 
avoids,  nor  traverses  nor  denies  the  matter  of  the  replication,  and 
because  it  tenders  an  immaterial  issua     Joinder. 

Wightman  in  support  of  the  demurrer.  — The  point  taken  by  the 
plaintiff  is  that,  before  a  warrant  was  granted,  he  ought  to  have 
been  summoned,  or  to  have  appeared  without  summons,  before 
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the  magistrate,  to  answer  the  complaint  The  defendants  contend 
that  no  summons  was  necessary,  either  by  the  statute  or  other- 
wise,  and  that  the  demand  by  their  collector  was  sufficient  ground 
for  a  warrant  Unless  the  local  Act  expressly  takes  away  the  pro- 
ceeding by  summons,  the  case  falls  within  the  principle  of  Bex  v. 
Benn,  6  T.  R  198.  But  the  Act  gives  no  authority  for  dispens- 
ing with  a  summons.  By  the  clause  for  recovery  of 
rents,  ^  s.  72,  *it  is  enacted,  that  they  shall  and  may  be  [•437] 
recovered  by  warrant  of  a  justice,  but  it  does  not' say  that 
the  justice  shall  proceed  without  summons  and  hearing.  And 
other  modes  of  recovering  the  debt  are  given  in  that  section,  viz. , 
by  action,  bill,  plaint,  or  information.  Now,  in  any  of  those  pro- 
ceedings, the  defendant  must  of  course  have  been  heard ;  and  the 
Legislature  cannot  have  meant  that  he  should  have  that  advantage 
or  not,  according  to  the  course  adopted  by  the  company.  In  an 
action  he  might  allege  payment,  or  some  matter  in  excuse ;  why 
should  he  be  debarred  from  doing  so  before  a  justice  ?  But,  unless 
Btimmoned,  he  has  no  opportunity.      [Littledale,  J.  —  He  cannot 


*  4  Geo.  IV.,  c.  xxxix.  (local  and  per- 
gonal, pablic),  8.  72,  enacts  *'  that  in  case 
any  party  or  parties  who  shall  contract 
with  the  said  company/'  (established  by 
8.  1 )  "  or  agree  to  take,  use,  or  enjoy  the 
benefit  of  the  said  gas,  shall  refuse  or 
neglect  after  the  space  of  ten  days  after 
demand  made  or  left  in  writing  at  th^ 
place  or  places  of  abode  or  business  of 
sach  party  or  parties,  to  pay  the  rents  or 
snm  or  sums  of  money  then  due  for  such 
gas  to  the  said  company,  according  to  the 
terms  and  stipulations  of  the  said  com- 
pany, it  shall  be  lawful  for  the  said  com- 
pany "  to  separate  his  gas  pipes  from  their 
mains ;  "  and  that  the  rent  or  rents,  sum 
or  snms  of  money  tiien  due  from  any  sucli 
party  or  parties  to  the  said  company  for 
such  gas,  as  also  any  other  rent  or  rents, 
sum  or  sums  of  money  due  and  owing  to 
the  said  company  for  gas  supplied  by  them 
to  any  person  or  persons,  shall  and  may  be 
recovered  by  the  said  company  or  their 
clerk  or  superintendent,  or  any  person  or 
persons  acting  under  their  authority,  by 
warrant  under  the  hand  and  seal  of  any 
justice  of  the  peace  for  the  said  town  of 
Liverpool  or  county  of  Lancaster  (as  the 
case  may  require) ;  and  it  shall  be  lawful 
for  the  said  company,  or  their  clerk  or 


superintendent,  or  any  person  or  persons 
acting  under  their  authority,  with  such 
warrant,  to  levy  the  said  sum  or  snms  so 
due  and  owing  as  aforesaid  by  distress 
and  sale  of  the  goods  and  chattels  of  the 
p^y  or  parties  so  neglecting  or  refusing 
to  pay  the  same,  rendering  the  overplus, 
if  any,  to  such  party  or  parties,  after  de- 
ducting the  necessary  charges  of  such 
distrens  and  sale,  or  the  same  may  be 
recovered  in  the  Borough  Court  of  Liver- 
pool, or  in  any  of  His  Majesty's  Courts  of 
record  in  England,  by  action  of  debt,  or  on 
the  case,  bill,  plaint,  or  information,"  &c. 

By  8.  74,  any  person  "thinking  him- 
self aggrieved  by  any  rule,  bye-law,  or 
order  of  the  said  company,  or  any  thing 
done  in  pursuance  thereof,  or  by  the  order 
or  determination  of  any  justice  or  justices 
of  the  peace  in  pursuance  of  this  Act," 
may  appeal  to  the  sessions.  No  further 
power  is  given,  to  justices  or  others,  of 
relieving  parties  aggrieved  by  any  thing 
done  under  the  Act. 

There  are  many  clauses  in  the  Act 
directing  summary  proceedings  for  the 
recovery  of  penalties,  compensations,  &c 
They  are  noticed  in  the  judgment  of 
Pattesom,  J.,  but  need  not  be  more  par- 
ticularly stated. 
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know  what  justice  the  opposite  party  may  apply  to.  ]  Although 
the  Act  does  not  expressly  say  how  the  warrant  is  to  be  obtained, 
it  must  mean  that  this  shall  be  done  in  a  regular  manner,  and 
according  to  the  rules  which  guide  this  Court  The  present  Act 
must  be  construed,  as  to  the  clause  in  question,  like  43 
[*438]  Eliz.,  c.  2,  *s.  4,  which  empowers  justices  to  issue  a  dis- 
tress warrant  for  poor-rates,  and  under  which  a  summons 
has  always  been  held  necessary.  [Littledale,  J.  —  The  warrant 
there  is  to  be  granted  against  "  every  one  that  shall  refuse  to  con- 
tribute," which  may  imply  a  refusal  before  justices;  here  the 
words  are  more  general,  "  in  case  any  party  shall  refuse  or  neg- 
lect *  Lord  Denman,  Ch.  J.  —  I  think  you  cannot  bring  the  case 
within  the  authority  of  those  under  the  statute  of  Elizabeth ;  you 
must  rely  on  the  general  principle.  ]  The  Legislature  cannot  have 
intended  that,  in  any  case,  execution  should  issue  without  the 
party  being  summoned.  It  is  an  invariable  maxim  that  no  man 
shall  be  punished  without  being  heard.  No  precise  form  of  words 
is  requisite  in  a  statute  to  enforce  this  rule ;  but  the  strongest  lan- 
guage would  be  necessary  to  sanction  a  departure  from  it  Bex  v. 
The  Jtcsticcs  of  Stafford,  5  Nev.  &  M.  94  (s.  c.  Tiom.  Bex  v.  fftighes 
arid  Bogers,  3  Ad.  &  El.  425),  was  a  similar  case  to  this,  and  is  an 
authority  for  the  plaintiff.  [Lord  Denman,  Ch.  J.  —  We  did  not 
mean  there  to  lay  down  a  general  rule :  we  thought  it  reasonable 
and  just  that  the  magistrates  should  have  refused  to  grant  a  war- 
rant without  previous  summons  ;  but  it  would  not  follow  from  that 
decision  that  the  issuing  of  a  summons  would  be  necessary  to  the 
defence  in  an  action  like  this.  In  the  present  case  the  more  gen- 
eral question  is  pressed  upon  us.  ] 

Cowling,  contra.  —  First,  even  admitting  that  a  summons  was 
necessary,  the  proceedings  were  so  far  valid  as  to  justify  persons 
acting  under  this  warrant  If  the  case  fell  within  the  jurisdic- 
tion of  the  magistrates,  which  the  facts  here  show  that  it 
[*  439]  did,  the  proceedings  and  warrant,  *  though  erroneous,  are 
not  void.  In  The  Case  of  the  Marshalsea,  10  Co.  Eep. 
76  a,  it  is  said,  *'  a  difiference  was  taken  when  a  Court  has  juris- 
diction of  the  cause,  and  proceeds  inverso  ordme  or  erroneously, 
there  the  party  who  sues,  or  the  officer  or  minister  of  the  Court 
who  executes  the  precept  or  process  of  the  Court,  no  action  lies 
against  them.  But  when  the  Court  has  not  jurisdiction  of  the 
cause,  there  the  whole  proceeding  is  coram  non  jvdice  and  actions 
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will  lie  against  them  without  any  regard  of  the  precept  or  pro- 
cess. •  In  Ih\  Webb  v.  Batchelour,  1  Ventr.  273,  Freem.  396, 
407,  457,  and  488,  where  the  special  verdict  is  set  out,  which  was 
an  action  ot  trespass  for  taking  cows,  it  was  found,  by  a  special 
verdict,  that  the  plaintiflF  was  called  upon  to  perform  statute  duty 
under  Stat  22  Car.  IL,  c.  12,  but  omitted  to  do  it,  whereupon  a 
justice  of  the  peace  made  a  warrant  to  the  defendant  to  distrain 
upon  him  under  the  authority  o(  the  Act.  The  warrant  was  made 
without  summoning  the  plaintiff,  though  the  statute,  a  9,  empow- 
ers the  justices  to  grant  warrants  only  against  parties  in  default, 
"  not  having  a  reasonable  excuse  to  be  allowed  by  the  said  jus* 
tices ;  *  which  makes  the  case  stronger  than  the  present.  Yet  the 
Court  there  held,  that  the  defendant,  who  made  the  levy,  was  pro- 
tected by  the  warrant,  saying,  "  The  oflBcer  that  executes  the  war- 
rant (though  unduly  made  for  the  cause  alleged)  is  not  answerable, 
for  he  is  not  to  judge,  but  to  execute  the  matter,  it  being  within 
the  jurisdiction  of  the  justice  of  the  peace."  The  defendants 
there  were  surveyors  of  highways,  who  had  procured  the 
warrant  It  is  suggested  here,  that  the  *  party,  if  sum-  [*440] 
moned,  might  have  proved  that  he  had  already  paid,  or 
was  excused  from  paying ;  but,  in  the  case  just  cited,  Freem.  490, 
Hale,  Ch.  J.,  said,  **  You  might  have  gone  to  the  justice,  though 
after  the  distress,  before  it  was  sold,  if  you  had  any  excuse.' 
And  here  the  warrant  directed  that  the  goods  should  be  kept  five 
days  between  the  seizure  and  sale.  [Littledale,  J.  —  How  could 
the  justice  have  relieved  the  plaintiff,  if  he  had  applied  to  him  in 
that  interval  ?]  The  plaintiff  might  have  called  upon  the  justice 
to  order  a  restoration  of  the  goods.  At  all  events  the  present 
remedy  is  not  a  proper  one.  There  is  no  hardship  on  the  plain- 
tiff, who  must  be  taken  to  owe  the  money;  and,  even  if  there 
were,  he  might  have  obtained  redress  if  the  proceeding  was  im- 
proper, by  an  action  on  the  case  against  the  company,  for  procur- 
ing a  warrant  to  issue  without  a  previous  summons.  A  conviction 
may  be  set  aside  for  such  a  cause,  as  in  ITie  Qtieen  v.  Dyer,  6 
Mod.  41;  or  the  Court  may  refuse  to  enforce  the  granting  of  a 
warrant  by  mandamus ;  but  the  party  acting  under  the  warrant  is 
not  a  trespasser.  Powell,  J. ,  said,  in  the  case  last  cited,  **  that  if 
an  action  were  brought  against  an  officer  upon  execution  of  this 
conviction,  it  would  not  lie,  for  an  erroneous  conviction  would 
justify  him. '     As  to  the  effect  of  the  want  of  summons,  suppos- 
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ing  it  to  be  a  material  error  in  the  proceedings,  Ackerley  v.  Park- 
inson, 3  M.  &  S.  411  (16  R.  R  317),  is  a  case  in  some  degree 
analogous,  where  a  party  was  excommunicated  for  disobeying  a 
citation  which  proved  to  be  void ;  but  it  was  held  that,  although 
the  proceeding  was  irregular,  there  was  no  want  of  origi- 
[*  441]  nal  jurisdiction,  and  therefore  that  the  vicar-general  *  and 
surrogate,  who  had  excommunicated  the  plaintifif,  were 
not  liable  to  an  action  on  the  case. 

But  further,  the  magistrates  were  not  bound  to  summon  before 
issuing  their  warrant.  The  decisions  on  this  point,  which  refer 
to  the  granting  of  a  mandamus,  are  inapplicable,  and  the  statute 
43  Eliz. ,  c.  2,  has  alretuly  been  distinguished  from  the  Act  now 
in  question.  Magistrates,  in  respect  to  clauses  like  the  present, 
do  not  act  in  a  strictly  judicial  capacity,  but  in  a  ministerial  one, 
nearly  resembling  a  judicial.  In  modem  Acts  it  is  usual  to  say 
that  the  magistrates  shall  convict,  or  to  give  a  form  of  a  convic- 
tion, when  it  is  so  intended.  But  the  intention  of  the  present  and 
similar  clauses  is  to  give  the  same  remedy  as  a  landlord  has  for 
the  recovery  of  his  rent;  by  which  name,  indeed,  the  gas  com- 
pany's dues  are  spoken  of  in  the  very  clause  in  question.  Then, 
to  avoid  breaches  of  the  peace,  the  statute,  instead  of  giving  an 
immediate  power  of  seizure,  requires  the  intervention  of  a  magis- 
trate's warrant,  to  give  an  ostensible  sanction  to  the  proceedings. 
It  is  argued  here,  that  the  warrant  might  be  issued  though  the 
party  had  paid;  but  so  also  it  may  be  said  that  a  landlord  might 
seize  for  rent,  though  none  was  due.  If  he  did,  the  party  dis- 
trained upon  would  have  his  remedy  by  action;  and  here,  the 
same  remedy  may  be  taken  if  a  warrant  is  obtained  improperly. 
[Patteson,  J.  —  The  justice,  in  this  warrant;  has  given  five  days 
for  payment,  acting  as  if  under  StaL  27  Geo.  11. ,  c.  20.  The 
local  Act  does  not  call  upon  him  to  give  any  time;  he  therefore 
exercises  a  discretion  in  this  respect,  as  against  the  parties  obtain- 
ing the  warrant  Then  can  it  be  said  that  he  merely  acts  min- 
isterially? Throughout  the  warrant  he  affects  to  act 
[•442]  *  judicially.]  It  must  be  admitted  that  the  warrant  con- 
tains superfluous  matter ;  but,  if  the  magistrate  proceeded 
judicially,  the  omission  to  summon  is  only  an  error,  and  does  not 
aflfect  the  party  acting  under  the  warrant:  if  ministerially,  that 
party  is  not  liable,  because  the  justice  then  was  not  bound  to  sum- 
mon.     It  may  be  better,  in  a  case'  like  this,  that  a  summons 
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should  issue ;  but  the  proceedings  are  not  void  for  want  of  it.  If 
a  capias  issue  out  of  an  inferior  Court  without  a  previous  sum- 
mons, an  arrest  under  it  is  not  void  so  as  to  give  the  party  an 
action  for  false  imprisonment ;  note  (1)  to  IHtt  v.  Knight,  1  Wm& 
Saund  90. 

Wightman,  in  reply.  —  The  warrant,  here,  showed  upon  the  face 
of  it  an  excess  of  jurisdiction,  and  trespass  would  have  lain  for 
enforcing  it;  Groome  v.  Forrester,  5  M.  «Sc  S,  314  (17  R  R.  333). 

The  defendants  here  do  not  stand  in  the  situation  of  officers  exe- 
cuting process,  but  of  parties  procuring  it  to  be  sued  out.  That 
distinction  was  taken  in  Parsons  v.  Zloi/d,  2  W.  Bla.  845,  where 
De  Grey,  Ch.  J. ,  said,  **  If  the  defendant "  (the  plaintiff  in  the  suit 
then  before  the  Court)  "  is  injured,  he  is  entitled  to  a  remedy 
somewhere;  but  not  against  the  sheriff  or  his  officer,  who  are 
bound  to  obey  the  writ "  — "  The  officer  not  being  liable,  the 
plaintiff  must  be.  He  has  procured  the  writ  to  be  sued  out,  and 
is  answerable  for  all  its  consequences. "  ^  An  officer  justi- 
fies under  the  warrant;  *a  plaintiff  under  the  judgment  [*443] 
It  is  said  that  the  present  Act  was  intended  to  give  the 
same  remedy  to  the  company  which  a  landlord  has  for  his  rent ; 
but  the  remedy  is  a  more  summary  one,  for  the  distress  may  be 
sold  inunediately ;  and,  according  to  several  authorities,  such  a 
distress  would  be  irreplevisable.  Wilson  v.  Weller,  1  Brod.  & 
Bing.  57. 

Lord  Denman,  Ch.  J.  —  The  first  question  is,  whether  the  war- 
rant in  this  case  was  a  good  warrant,  justifying  any  person  who 
acted  under  it?  It  is  said  to  be  so,  under  the  seventy -second  sec- 
tion of  the  statute  4  Geo.  IV. ,  c  xxxix.  In  order  to  decide  this 
point,  we  are  called  upon  to  consider,  on  general  principles, 
whether  justices  authorised  by  statute  to  proceed  by  warrant,  in 
execution,  may  do  so  without  a  previous  summons  to  the  party  to 
be  affected.  No  case,  as  yet,  has  furnished  an  express  authority 
on  this  subject,  for,  although  Lord  Kenton  intimated  an  opinion 
upon  it  in  Rex  v.  Benn,  6  T.  R.  198,  it  was  not  necessary,  for  the 
decision  which  the  Court  there  came  to,  that  this  point  should  be 
determined.     But^  in  the  present  case,  I  am  of  opinion  that  the 

1  PATTKSOir,  J.,  enquired  if  the  warrant  bat  that,  if  it  bad,  the  jastices  could  not 
in  Webb  ▼.  Baichehur  was  void  upon  the  have  given  themselveH  jurisdiction  hy  re- 
face  of  it  ?     Cowling  answered  that  it  did  citing  a  false  fact.     Welch  v.  Nash,  8  East, 
not  appear  that  any  summons  was  men-  403  (9  R.  R.  478),  per  Lawrencb,  J. 
tioned  in  the  warrant  (see  Freem.  489) ; 
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warrant  ought  to  have  been  issued  upon  summons  of  the  party. 
The  warrant  states  that  the  plaintiff,  having  contracted  with  the 
defendants  for  a  supply  of  gas  from  them,  refused,  after  demand 
made  in  writing,  to  pay  the  rent  due  to  them  for  gas  consumed  by 
him,  whereof  he  was  duly  convicted.  The  very  terms  of  this  war- 
rant, referring  to  a  conviction,  make  it  evident  that  the  party 
ought  to  have  been  summoned  to  show  either  that  he  had  not 

refused  to  pay,  or  that  he  had  an  excuse  for  not  paying. 
[*  444]  Therefore  we  are  called  upon  by  general  principles  to  *  say 

that  this  warrant  is  illegal,  because  the  party  against 
whom  it  issued  had  no  opportunity  given  him  of  showing  that  he 
ought  not  to  be  convicted.  But  then  the  question  is,  whether  the 
warrant,  though  improperly  issued,  will  protect  these  parties.  A 
warrant  is  a  justification  to  officers,  because  they  are  not  to  canvass 
the  legality  of  the  process  they  have  to  execute.  Acts  of  Parlia- 
ment have  been  passed  for  their  protection,  founded  on  that  prin- 
ciple ;  and  it  is  a  just  one ;  for  it  would  be  absurd  that  an  officer 
charged  with  the  execution  of  a  warrant  should  have  to  pause  and 
consider  whether  it  was  regularly  issued  or  not  But  here  the 
parties  relying  on  the  warrant  are  not  officers;  it  is  not  even  the 
clerk  of  the  company  who  justifies,  but  the  company  themselves 
who  allege  that  their  clerk,  acting  under  their  authority,  and  by 
their  command,  took  the  goods,  by  virtue  of  the  warrant  The 
case,  therefore,  is  like  those  where  the  question  has  been,  not 
whether  an  officer  was  justified,  but  the  parties  who  set  him  in 
motioa  The  decision  in  Webb  v.  Batchelour,  1  Ventr.  273, 
Freem.  396,  407,  457,  488,  limits  itself  to  the  principle,  that  an 
officer  is  not  liable  for  executing  an  irregular  warrant ;  a  doctrine 
also  laid  down  by  Powell,  B.  ,  in  Gwinne  v.  Poole,  2  Lutw.  935, 
1560.  Those  cases  would  have  resembled  the  present,  if  the 
defendants  there  had  been  parties  intervening  between  the  magis- 
trate and  the  officer,  and  justifying  themselves  for  employing  the 
officer  to  act  under  the  warrant  The  plaintiff  is  entitled  to 
judgment 

LiTTLEDALE,  J.  —  I  am  of  the  same  opinion.     I  think  it 
[*445]  was  necessary,  to  renler  this  warrant  available,  that  *a 

summons  should  have  issued  first  The  case  is  like  Hex 
V.  Benn,  6  T.  R  198.  The  fourth  section  of  Stat  43  Eliz.,  c.  2, 
empowers  justices  by  their  warrant  to  levy  the  poor-rate  upon 
every  one  that  shall  refuse  to  contribute ;  by  which  a  refusal  be- 
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fore  justices  appears  to  be  more  plainly  pointed  out  than  in  the 
early  part  of  4  Geo.  IV. ,  c.  xxxiz. ,  s.  72,  where  it  is  said  that  if 
any  party  shall  refuse  or  neglect  after  the  space  of  ten  days  after 
demand,  in  writing,  to  pay  the  company's  rents,  they  may  be 
recovered  by  warrant  of  a  justice,  though  it  may  be  observed  that, 
in  the  part  of  the  section  which  immediately  follows  the  mention 
of  proceedings  before  the  justice,  the  words  *  so  neglecting  or  refus- 
ing to  pay  •  occur  again.  And  the  operation  of  both  statutes, 
in  this  respect,  ought  to  be  the  same.  In  the  case  of  malicious 
injuries  punishable  by  summary  conviction,  under  Stat.  7  &  8 
Geo.  IV.,  c.  30,  a  justice  is  empowered  (by  s.  30),  on  a  charge 
being  made  before  him,  to  issue  his  warrant  for  apprehending  the 
party  charged,  without  previous  summons;  but  that  is  in  the 
nature  of  a  criminal  proceeding,  and  the  warrant  issues  only  for 
the  purpose  of  bringing  the  party  before  the  justice.  The  war- 
rant, here,  is  in  the  nature  of  an  execution ;  and,  both  upon  the 
principle  stated  in  Hex  v.  Benn,  6  T.  R  198,  and  in  common  jus- 
tice, such  process  ought  not  to  issue  without  a  hearing  of  the  party. 
Without  a  summons,  the  party  has  no  opportunity  of  going  to  the 
justice.  When  the  demand  is  made,  he  can  apply  only  to  the  gas 
company  themselves ;  for,  at  that  time  at  least,  no  summons  from 
a  justice  has  issued.  As  to  the  legality  of  the  warrant, 
therefore,  I  think  that  it  ought  not  to  have  *  been  granted  [*  446] 
without  a  summons.  Then,  as  to  the  protection  claimed 
by  these  defendants ;  it  is  true,  that,  according  to  Webb  v.  Batch- 
elour,  1  Ventr.  273,  Freem.  396,  407,  457,  488,  an  officer,  in  a 
case  like  this,  would  be  protected,  because  it  does  not  belong  to 
him  to  say,  "  there  is  an  error  in  the  proceedings,  therefore  I  will 
not  execute  the  warrant. "  But  this  is  an  action  against  the  com- 
pany themselves ;  they  are  the  persons  who  put  Parkinson  the  col- 
lector in  motion,  and  cause  him  to  demand  the  rent  and  seize  the 
goods.  It  is  not  he  that  justifies,  but  they  who  allege  that  he  acted 
under  their  authority;  they  adopt  the  warrant,  and  they  identify 
themselves  with  him  throughout  the  transaction.  It  was  their 
duty,  then,  to  see  that  the  warrant  was  a  proper  one ;  and,  as  it  is 
not  so,  for  want  of  a  summons,  the  judgment  must  be  against  them. 
Patteson,  J.  —  As  to  the  first  point:  the  statute  of  Elizabeth 
and  that  now  in  question  are  not  analogous  to  each  other  in  all 
respects,  as  perhaps  no  two  Acts  are :  but  it  is  sufficient  to  say 
that  on  this  Act  there  is  not  the  slightest  doubt  in  the  world  that 
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the  party  ought  to  have  been  summoned  before  a  warrant  was 
granted  against  him.  There  are  many  clauses  in  this  Act  provid- 
ing for  the  recovery  of  penalties  and  danu^s  by  summary  proceed- 
ing before  justices,  and  authorising  them  to  issue  warrants  for 
levying  the  sums  to  be  recovered ;  scarcely  any  two  of  them  agree 
in  their  terms,  and  in  none  of  them  is  a  summons  mentioned, 
except  in  s.  70,  which  relates  to  compensation  for  damage  done 

to  lamps.  It  cannot  be  supposed  that  the  Legislature 
[•  447]   *  meant  the  justices  to  proceed  upon  summons  in  that  case 

only ;  and,  if  in  others,  why  not  in  this  ?  Taking  all  the 
provisions  together,  the  intention  evidently  is  that  the  justices 
should  issue  their  warrant  for  the  recovery  of  these  rents,  after 
the  proper  steps  have  been  taken,  and  not  otherwise.  The  ques- 
tion raised  by  the  defendants  comes  to  this^  whether  the  proceed- 
ing of  the  justices  was  judicial  or  ministerial ;  if  it  be  judicial, 
the  justices  cannot  have  issued  their  warrant  without  having  deter- 
mined some  point ;  and  that  should  have  been  upon  hearing  the 
parties.  Mr.  Cowling  says  that  the  party  distrained  upon  may 
apply  to  the  justices  after  th^  distress ;  but  that  is  not  a  satisfac- 
tory answer,  for  the  goods  may  be  sold  immediately :  the  Act  says 
nothing  of  any  time  to  be  given,  although  the  justice  in  this  case 
allowed  five  days.  In  Webb  v.  Batchelour,  1  Ventr.  273,  Freem. 
396,  407,  457,  488,  it  was  assumed  throughout,  that  the  warrant 
was  bad  for  want  of  a  previous  summons.  It  is  true  that  the  par- 
ticular case  arose  under  a  statute  which  contained  the  words  **  not 
having  a  reasonable^  excuse  to  be  allowed  by  the  said  justices ; " 
but  the  whole  case  shows  that,  even  at  that  time,  a  summons  was 
held  to  be  necessary  before  a  warrant  issued  in  execution,  which, 
as  my  Brother  Lfttledale  has  pointed  out,  differs  much,  in  this 
respect,  from  a  warrant  in  the  nature  of  mesne  process. 

The  remaining  question  is,  whether  the  present  defendants  can 
justify  under  the  warrant,  it  not  having  been  directed  to  them  but 
to  their  clerk.  The  reason  for  which  such  a  warrant,  though  irreg- 
ular, would  be  a  protection  to  an  ofiBcer,  is,  that  he  would  not  be 

entitled  to  set  up  his  private  opinion  against  that  of  the 
[*  448]  justice  *  as  to  the  goodness  of  the  warrant.     He  is  bound 

to  obey  it,  and  is,  therefore,  protected  in  doing  so.  But 
the  company  were  not  so  bound.  If  they  did  not  act  upon  the 
"warrant  they  were  in  no  way  answerable ;  and  they  cannot  justify 
under  it  if  they  have  officiously  used  it     The  case  is  not  like 
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that  of  persons  called  in  to  assist  those  who  have  a  warrant  to 
execute.  This  is  an  action  of  trover  against  parties  who  have 
received  the  fruits  of  the  levy,  and  who  plead  that  the  goods  were 
taken  by  their  ofiSoer,  and  under  their  direction.  They  have 
oflSciously  interfered  in  the  execution  of  the  warrant,  and  they 
liave  the  proceeds.  In  Webb  v.  BatcJielour,  1  Ventr.  273,  Freem. 
489,  the  parties  held  to  be  justified  were  those  to  whom  the  war- 
rant was  directed. 

Williams,  J.  —  There  is  no  doubt  that  this  was  a  judicial  Act. 
By  8.  72,  of  the  Gas  Company's  Act,  no  proceeding  can  be  taken, 
whether  summarily,  or  by  the  ordinary  process  of  law,  for  recov- 
ery of  the  rents  in  question,  until  the  expiration  of  ten  days  after 
demand.  A  warrant,  then,  for  the  purpose  of  this  levy,  could  not 
be  claimed  as  matter  of  right,  and  without  inquiry  to  satisfy  the 
justice  that  it  was  gran  table,  any  more  than  a  warrant  to  arrest 
for  felony.  The  Act,  therefore,  being  clearly  judicial,  the  party 
against  whom  the  application  was  made  should  have  had  an 
opportunity  of  showing  cause.  Bex  v.  Benn,  6  T.  R  198,  was 
decided  under  a  dififerent  statute;  and  the  judgment  of  Lord 
Kexyon,  which  had  been  referred  to,  went  somewhat  beyond  the 
immediate  question  in  the  case;  but  I  never  heard  the 
proposition  doubted,  that  a  party  is  not  to  suffer  in  *  per-  [*  449] 
son  or  in  purse  without  an  opportunity  of  being  heard. 
As  to  the  other  point,  the  case  of  an  officer  executing  process  or  a 
warrant  bears  no  analogy  to  this.  It  would  be  wild  work  if  the 
officer  were  entitled  to  scan  the  warrant  delivered  to  him,  for  the 
purpose  of  ascertaining  whether  it  was  regular  or  not  under  the  cir- 
cumstances of  the  case.  But  here,  the  persons  justifying  are  par- 
ties who  allege  that  money  was  due  to  them,  and  that  the  warrant 
was  executed  under  their  authority,  for  the  purpose  of  satisfying 
their  demand.  The  argument,  therefore,  on  this  point,  which 
depended  wholly  on  the  supposed  analogy  between  the  present  case 
and  that  of  an  officer,  fails. 

Lord  Denman,  Ch.  J. ,  referred  to  Harper  v.  Carr,  7  T.  R  275 
(4  R  R  440),  where  Lord  Kenyon  said,  "  It  is  an  essential  rule 
in  the  administration  of  justice  that  no  man  shall  be  punished 
without  being  heard  in  his  defence ;  the  party  must  be  summoned 
before  a  warrant  of  distress  is  granted,  as  we  decided  in  Rex  v. 
Benn;  and  on  that  summons  many  circumstances  may  appear  to 
show  that  a  warrant  of  distress  ought  not  to  be  granted. " 

Judgment  for  the  plaintiff. 
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.ENGLISH  NOTES. 

The  principle  underlying  the  cases  comprised  in  this  rule  is  con- 
cisely stated  by  Lord  Kenyon  in  Bex  v.  Benn  (1796),  6  T.  R.  198, 
where  he  says:  **It  is  an  invariable  maxim  of  our  law  that  no  man 
shall  be  punished  before  he  has  had  an  opportunity  of  being  heard." 

In  Bex  V.  Justices  of  Staffordshire  (1835),  5  N.  &  M.  94,  s.  c. 
nom.  Bex  v.  Hughes  &  Bogej-Sy  3  Ad.  &  EL  425,  referred  to  in  the  prin- 
cipal caEse,  a  local  act  authorised  certain  paving  rates,  and  enacted  that 
in  case  any  person  should  neglect  to  pay  his  rate  for  seven  days  after 
demand  it  should  be  lawful  for  any  justice  upon  proof  on  oath  of  such 
demand  and  non-payment,  by  warrant  to  authorise  the  collector  to  levy 
the  rate  by  distress  and  sale  of  the  goods  of  the  person  rated;  and  in 
case  there  should  be  no  distress,  to  commit  the  patty  to  gaol.  It  was 
held  not  to  be  obligatory  on  the  justice  to  issue  a  warrant  without  a 
previous  summons. 

Where  two  magistrates  made  an  order  on  the  guardians  of  a  union 
under  4  &  5  Will.  IV.,  c.  56,  s.  27,  directing  them  to  give  relief  to  aa 
infirm  pauper,  without  requiring  that  she  should  reside  in  any  work- 
house, and  the  guardians  returned,  amongst  other  things,  that  neither 
they  nor  the  overseers  of  the  parish  in  which  the  pauper  was  stated  to 
be  residing,  and  entitled  to  relief  therefrom,  had  been  summoned  to 
attend,  nor  were  present  at  the  hearing  of  tlie  complaint,  or  the  making 
of  the  order,  it  was  held  that  this  was  a  good  objection  to  the  order. 
Beg,  V.  Totnes  Guardia?is  (1845),  7  Q.  B.  690,  14  L.  J.  M.  C.  148, 
2  New  Sess.  Cas.  82. 

In  certain  cases,  however,  the  Legislature  has  for  particular  reasons 
empowered  a  magistrate  to  act,  although  no  summons  has  been  issued; 
thus,  meat  taken  before  a  justice  under  sections  116,  117,  of  the  Public^ 
Health  Act,  1876,  may  be  condemned  as  unsound  without  any  sum- 
mons, or  notice  to  the  person  to  whom  it  belongs.  White  v.  Bed/em 
(1879),  5  Q.  B.  D.  15,  49  L.  J.  M.  C.  19,  41  L.  T.  524. 

Where  a  statute  gives  a  magistrate  power  of  commitment  without 
a  previous  conviction,  it  should  appear  on  the  face  of  it  that  the  charge 
was  heard,  and  the  evidence  taken  in  presence  of  the  prisoner.  Beg. 
V.  Tordoft  or  Tordoff  (1844),  5  Q.  B.  933,  31  L.  J.  M.  C.  145;  In  re 
Gray  (1844),  2  D.  &  L.  539,  14  L.  J.  M.  C.  26. 

AMERICAN  NOTES. 

This  procedure  is  regelated  by  statute  in  most  of  the  States,  and  differs 
considerably.  In  some  States  the  issuance  is  delayed  to  allow  an  oppor- 
tunity to  appeal  or  furnish  security  and  stay  the  issuance. 
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No.  12.  — EVANS  V.  M'LOUGHLAN. 
(H.  L.  1861.) 

RULE. 

Where,  under  a  revenue  statute,  an  officer  has  power 
to  detain  an  offender  and  to  convey  him  before  a  magis- 
trate ;  the  officer,  making  reasonable  efforts  to  find  a 
magistrate  who  will  hear  the  case,  is  justified  in  detaining 
the  offender  in  prison  in  the  mean  time.  Where,  after 
some  magistrates  have  declined  to  hear  the  case,  the  offender 
is  brought  before  a  magistrate  who  does  hear  it,  this  magis-» 
trate  has  jurisdiction  in  the  matter. 

Evans  v.  M'Longhlan. 

I  Pateraon  (Sc  App.)  989-997  (s.  c.  I  Macqueen,  89). 
[Reprinted  here  bj  pennbdon  of  Menra.  Wm.  Oreen  Ik  Sons,  proprietors  of  the  copyrights.] 

Justice  of  Peace. — Jurisdiction,  —  Court  of  Session,  —  lUegcU  Imprisonment  — 
Exase.  —  ?  dt  8  Geo,  IV,^  c.  53.  — 19  <^  20  Vict.^  c  56,  §  17.  —  5t«rpe»wMm 
and  JUheration.  —  Beview, 

M.  was  appreheuded  by  excise  officers  for  an  offence  against  the  Excise  [989] 
Acts,  on  22nd  and  detained  without  warrant  till  24th,  when  he  was  taken 
before  a  justice,  and  charged  with  the  offence. 

Hdd  (reversing  judgment).  That  as  the  delay  was  caused  by  the  difficulty 
in  finding  a  justice,  there  was  nothing  illegal  in  the  detention. 

Held  further,  That  as  any  review  was  taken  away  by  the  statute  for  mere 
irregularities  in  procedure,  the  suspension  of  the  conviction  was  incompetent. 

The  suspender  (or  complainer  in  the  proceedings  below,  who  is 
the  appellant  before  the  House  of  Lords),  was  a  miner  residing 
near  Airdrie.  He  was  apprehended  near  an  illicit  still  for  the 
manufacture  of  spirits  on  22nd  March,  1858,  by  the  respondent  (in 
the  proceedings  below,  appellant  before  the  House)  and  Alfred 
Eyeres,  both  oflBcers  of  excise.  According  to  the  suspender's  state- 
ment, he  had,  after  quitting  his  work  on  the  afternoon  of  the  above 
day,  "  come  accidentally  near  to  a  place  where  there  was  a  still  for 
the  distillation  of  spirits.  He  had  never  seen  a  still  before  in  his 
life,  and  he  did  not  know,  and  had  nothing  whatever  to  do  with, 
the  parties  to  whom  the  still  referred  to  belonged.     When  in- 
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dulging  his  curiosity "  "  he  was  suddenly  laid  hold  of  by  the 
respondent  (M'Loughlan)  and  Alfred  Eyeres,  .another  officer  of 
excise,  and  certain  police  constables  who  had  been  concealed  in 
the  neighbourhood,  on  the  allegation  of  being  concerned  in  the 
illicit  operations  of  the  said  still.  The  complainer  told  the  re- 
spondent and  his  assistants  who  he  was,  from  whence  he  had 
come,  and  that  he  had  nothing  whatever  to  do  either  with  the  par- 
ties to  whom  the  still  belonged,  or  with  the  operations  they  might 
have  been  carrying  on ;  and  referred  the  respondent  to  his  neigh- 
bours for  evidence  of  what  he  then  stated.  The  respondent,  dis- 
regarding these  statements,  forthwith  handcuffed  the  complaiuer, 
and  carried  him  off  "  to  Airdrie,  where  he  was  lodged  in  prison  on 
a  writing,  made  out  by  the  respondent,  bearing  that  the  suspender 
was  "  detained  at  the  request  of  Robert  Evans,  excise  officer, 
Clarkstone,  and  Alfred  Eyeres,  excise  officer,  Airdrie." 

The  suspender  was  detained  in  prison  the  rest  of  the  22nd,  the 
whole  of  the  23rd,  and  until  the  forenoon  of  Wednesday,  the  24th 
March,  1858,  without  any  warrant  having  been  obtained ;  and  he 
was  not  brought  before  a  magistrate  till  the  forenoon  of 
[*  990]  the  24th,  when  he  was  brought  up  *  before  Mr.  Torrance,  a 
justice  of  peace  in  Airdrie.  He  was  then  orally  chaiged 
by  the  respondent  with  a  breach  of  the  33rd  section  of  7  &  8 
Geo.  IV.,  c.  53.  No  written  complaint  or  chafge  had  been  previ- 
ously, or  at  any  time,  served  upon  him,  nor  was  any  charge  pre- 
sented to  the  justice,  and  no  clerk  was  present 

The  respondent  in  the  record  stated,  in  explanation  of  the  delay 
which  had  occurred  in  taking  the  suspender  before  a  magistrate 
that,  on  lodging  him  in  prison,  the  respondent  had  immediately 
proceeded  to  endeavour  to  find  a  justice  of  the  peace  to  hear  the 
cause. 

"  He  first  applied  to  Kidd,  Esq. ,  justice  of  the  peace  in 

Airdrie,  on  said  22nd  March,  1858,  and  requested  him  to  hear  the 
case.  Mr.  Kidd  declined  to  do  so,  and  referred  the  respondent  to 
Mr.  Watt,  the  justice  of  the  peace  clerk  at  Airdrie.  The  respon- 
dent applied  to  Mr.  Watt  to  procure  a  justice  to  hear  the  case,  but 
that  gentleman  stated  that  it  could  not  be  done  on  the  evening  of 
the  22nd,  and  requested  the  respondent  to  attend  next  morning, 
when  a  justice  would  be  procured.  In  these  circumstances  the 
complainer  was  detained,  along  with  the  other  persons  appre- 
hended, during  the  night  of  the  22nd,  in  the  county  police  office. 
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The  respondent  attended  next  morning  at  Mr.  Watt's  office,  and 
again  requested  that  the  case  should  be  taken  up.  He  was  in* 
formed,  that  it  would  be  so  taken  up  during  the  course  of  the  day, 
when  a  Court,  which  was  then  being  held  by  the  sheriff  substi- 
tute,  was  over.  The  respondent  waited  till  said  Court  was  over, 
and  again  applied  for  a  hearing,  but  he  was  informed  by  the  Pro- 
curator Fiscal,  Mr.  Steel,  that  none  of  the  magistrates  present 
would  hear  the  case,  because  the  respondent  had  not  exhibited 
informations  and  served  summonses  upon  the  prisoners;  which 
things  were  not  necessary.  The  respondent  then  proceeded  to  his 
superior  officer,  the  supervisor  at  Hamilton,  and  informed  him  of 
the  circumstances.  The  supervisor  came  in  with  the  respondent 
from  Hamilton  to  Airdrie,  on  the  morning  of  the  24th  March,  and 
having  seen  Mr.  Thomas  Torrance,  justice  of  the  peace,  the  super- 
visor induced  him  to  hear  the  case  on  the  24th  of  March  " 

It  appeared  that  proceedings  before  the  justice  were  conducted 
by  the  respondent,  who  gave  evidence  in  support  of  the  accusa- 
tion, and  he  was  the  only  witness  examined  in  the  case.  The 
complainer  admitted,  that  he  was  in  the  vicinity  of  the  still  at 
the  time,  but  he  denied  any  participation  in  the  operations  there 
carried  on.  After  hearing  the  suspender,  and  the  evidence  of  the 
respondent,  the  justice  considered  the  charge  proved,  and,  upon 
the  motion  of  the  respondent,  the  penalty  not  having  been  paid, 
signed  the  warrant  of  commitment 

The  suspender  was  immediately  thereafter  removed  to  the  House 
of  Correction  and  detained  till  23rd  April  following,  when  he  was 
liberated  in  consequence  of  a  note  of  suspension  passed.  And 
after  a  record  was  made  up,  the  Court  of  Session  sustained  the 
reasons  of  suspension,  and  suspended  the  proceedings. 

Evans  appealed  to  the  House  of  Lords,  maintaining,  in  his  case, 
that  the  judgment  of  the  Court  of  Session  should  be  reversed, 
because  —  1.  The  Court  of  Session  had  no  jurisdiction  in  the 
matter.  6  Anne,  c.  26,  ss.  1,  6,  7 ;  33  Henry  VIII,  c.  39 ;  19  & 
20  Vict.,  c.  56,  s.  1;  7  &  8  Geo.  IV.,  c.  53,  ss.  33,  58;  Brough 
v.  Stewart,  13  Dunlop,  408;  Young  v.  Townsend,  2  Irvine,  525. 
2.  Because  assuming  jurisdiction,  the  judgment  of  the  Court  of 
Session  was  erroneous. 

M'Loughlan  in  his  printed  case  supported  the  judgment  on  the 
following  grounds:  1.  The  appellant  had  no  authority  to  detain 
the  respondent  in  the  Airdrie  prison;  and  when  brought  before 
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the  justice,  he  was  not  brought  before  him  under  any  legal  arrest, 
nor  by  summary  procedure  on  arrest,  nor  under  the  circumstances 
set  forth  in  the  33rd  section  of  the  Act;  and,  therefore,  the  justice 
had  no  power  or  jurisdiction  under  that  section,  or  otherwise,  to 
try,  convict,  and  imprison  hiuL  2.  The  respondent  was  brought 
within  the  power  of  the  justice  by  means  of  an  illegal  detention 
and  imprisonment  3.  According  to  the  law  of  Scotland,  the  pro- 
visions of  the  statute  founded  on,  and  the  orders  of  the  Commis- 
sioners of  Inland  Bevenue,  no  imprisonment  for  an  offence  under 
the  statute  could  be  legal,  unless  the  party  imprisoned  had  been 
brought  before  the  justice  in  the  way  provided  in  the  Act,  and 
unless,  prior  to  such  imprisonment,  there  had  been  a  written  in- 
formation or  complaint,  a  written  record  of  the  evidence  and  whole 
proceedings  at  the  trial,  and  a  written  conviction.  In  the  present 
case,  the  respondent  was  not  brought  before  the  justice  in  the 
way  provided  by  the  Act,  and  there  was  no  written  information, 
record,  or  conviction.  4.  The  warrant  of  commitment  was  in- 
formally framed;  it  was  illegally  written  by  a  revenue  officer, 
concurrent  in  the  arrest  of  the  respondent,  and  was  illegally  ad- 
dressed to  the  informer  and  prosecutor.  It  was,  moreover,  illegal 
and  unwarranted  by  the  33rd  section  to  commit  the  respondent  to 
the  custody  of  the  prosecutor  and  informer.  5.  Because  the  whole 
procedure  against  the  respondent  was  informal,  illegal,  oppressive, 
and  unjust  6.  Because  the  whole  proceedings  were  in  neglect 
and  violation  of  the  common  and  statute  law,  and  the  Court  of 
Session  had  power  to  determine  that  they  were  so  to  quash  the 
conviction  and  discharge  the  respondent  Hay  v.  Linton^  2 
Irvine,  333;  Craig  v.  M'Colm,  Hume's  Dec.  253;  Guthrie  v. 
Cowan,  10th  Dec.  1807,  F.  G  ;  Anderson,  28th  Feb.  1811,  F.  C.  ; 
Mackenzie  v.  Maherly,  31  Sc.  Jur.  5 ;  M'Kenzie,  2  Swinton,  J.  C. 
152  ;  Christie,  1  Irvine,  293  ;  Badger,  Arkley,  393 ;  M' Donald  and 
Gray,  6  Dunlop,  1161 ;  Smith  and  Tasker  v.  Bohertson,  5  S.  848; 
Coijle  v.  M'Kenna,  32  Sc.  Jur.  10. 

Lord  Advocate  (Moncreiff),  Welsby,  and  F.  Russell,  for 
[•  991]  the  appellant  —  The  Court  of  Session  *  in  this  case  was 
wrong  in  holding  that  this  was  a  Court  of  Session  case, 
and  not  an  Exchequer  case.  This  was  properly  an  Exchequer 
case,  and  to  be  dealt  with  exclusively  in  the  Court  of  Exchequer. 
[Lord  Chancellor.  — Assuming  the  conviction  here  to  be  bad, 
and  consequently  the  imprisonment  under  it  illegal,  do  you  deny 
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that  the  C!ourt  of  Session  could  take  cognisance  of  the  matter  and 
liberate  the  prisoner  ?] 

Yes;  where  an  inferior  Court  of  revenue  miscarries,  the  only 
Court  which  has  jurisdiction  is  the  Court  of  Exchequer.  This 
Court  can  liberate  in  that  case  by  habeas  corptis.  The  Court  of 
Exchequer  was  founded  in  its  recent  form  by  the  Act  of  Union, 
article  19,  and  had  a  revenue  jurisdiction  like  the  English  Court 
of  Exchequer,  and  the  6  Anne,  c.  26,  regulated  its  proceedings. 
The  Court  of  Exchequer  could  stay  proceedings  in  an  action  com- 
menced in  the  Court  of  Session  which  touched  the  revenue,  even 
though  that  action  was  one  for  damages. 

[Lord  Chancellor. — The  English  Court  of  Exchequer  also 
removes  actions  from  the  other  Courts  in  like  manner.] 

So  in  the  cases  of  Duke  of  Qiteensberri/,  M.  App.  Jurisdiction, 
No.  19 ;  Brough  v.  Stewart,  13  Dunlop,  408 ;  Young  v.  Tovmsend-, 
2  Irvine,  525. 

[Lord  Chelmsford.  —  I  see  that  Lord  Cowan  reserves  his  opin- 
ion as  to  the  power  of  the  Court  of  Session  to  interfere,  had  the 
proceedings  in  the  Court  below  been  grossly  irregular.  ] 

[Lord  Chancellor.  —  Suppose  there  was  a  sentence  of  transpor- 
tation against  a  man  for  illegal  distillation,  and  he  was  impris- 
oned under  that  sentence,  would  not  the  Court  of  Justiciary  have 
jurisdiction  to  release  him  ?] 

Perhaps  it  might  But  at  all  events  the  Court  of  Exchequer 
was  a  Court  of  paramount  authority,  and  could  give  redress  in 
every  form,  in  actions  and  proceedings  touching  revenue.  The 
Court  of  Session  had  no  higher  power  than  the  Court  of  Exchequer,. 
in  the  way  of  revenue,  at  any  time. 

[Lord  Chelmsford.  —  Supposing  the  proceedings  before  the  com- 
mitting magistrate  are  void  ab  initioy  do  you  say,  that  that  being- 
a  question  arising  out  of  revenue  matters,  no  other  Court  than  the 
Court  of  Exchequer  could  interfere  in  that  case  ?] 

Yes. 

[Lord  Chancellor. — Although  there  was  no  jurisdiction  on 
the  part  of  the  magistrate  —  though  they  were  assuming  a  juris- 
diction in  matters  of  revenue  which  they  did  not  possess  by  law  ?] 

Yes;  the  Court  of  Session  is  merely  the  Court  for  deciding 
whether  proceedings  ostensibly  taken  under  revenue  statutes  are 
regular.  The  Scotch  Court  of  Exchequer  was  precisely  on  the 
same  footing  as  the  English  Court  of  Exchequer. 

VOL.  XV.  — 12 
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[Lord  Chancellok.  —  Prima  fdde,  I  think  the  question  of  the 
legality  of  the  conviction  would  come  to  be  considered  rather 
in  the  Court  of  Queen's  Bench  than  in  the  Court  of  Exchequer 
here.] 

The  Scotch  Court  of  Exchequer  was  merged  in  the  Court  of  Ses- 
sion by  19  &  20  Vict.,  c.  56,  and  the  Judges  of  the  Court  of  Ses- 
sion became  the  Judges,  of  that  Court,  and  the  procedure  was 
amended.  Sections  17  and  21  regulate  the  right  of  suspension. 
The  present  is  what  is  called  an  Exchequer  cause,  and  even  though 
the  justices  had  no  jurisdiction,  the  Court  of  Session  was  not  the 
proper  tribunal  to  apply  to;  but  here,  the  irregularities  which 
took  place  do  not  appear  ex  facie,  and,  therefore,  there  is  no 
ground  for  saying  there  was  no  jurisdiction.  If  it  is  an  Ex- 
chequer cause,  then  all  powers  of  review  are  excluded  by  the  79th 
section.  This  section  might  not  apply  if  the  proceeding  was,  on 
the  face  of  them,  not  under  the  Act  of  Parliament.  In  such  ques- 
tions it  is  not  enough  to  say,  that  there  was  an  irregularity  of  pro- 
cedure in  order  to  enable  the  Court  to  interfere. 

[Lord  Chancellor.  —  It  was  viewed  differently  in  the  Court  of 
Queen's  Bench;  the  test  was,  whether  the  magistrate  was  acting 
within  his  jurisdiction,  or  beyond  his  jurisdiction;  and  I  must 
acknowledge,  that  the  Court  strained  a  little  to  take  cognisance 
for  the  purpose  of  doing  justice.  Now,  there  is  no  temptation  of 
that  sort,  because  the  magistrates  have  a  right  to  state  a  case  for 
the  opinion  of  the  superior  Courts,  under  the  statute  20  &  21 
Vict,  c.  43.] 

The  proceedings  in  this  case  could  only  have  been  challenged 
by  the  old  writ  of  habeas  corpus  in  the  Court  of  Exchequer,  and  if 
the  warrant  of  commitment  had  been  valid  ex  facie,  that  Court 
would  not  have  interfered.  Here  the  warrant  is  regular  ex  facie. 
It  is  said  the  illegality  was  not  in  the  warrant,  but  in  the  deten- 
tion for  a  day  in  the  police  cell.  It  is  admitted,  that  the  statute 
gives  a  power  to  detain  the  prisoner  for  a  certain  time,  and  it  is 
difficult  to  gather  from  the  judgments  of  the  Court  below  at  what 
point  of  time  that  custody  ceased  to  be  legal. 

[Mr.  Chambers,  for  the  respondent,  said  he  would  contend,  that 
the  legal  custody  ceased  the  moment  the  prisoner  was  put  into  the 
gaol  or  into  the  police  office,  for  then  the  officer  was  no  longer 
within  the  statute.] 

[Lord  Chelmsford.  — That  could  not  always  be  so,  for  a  jus- 
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tice  is  not  always  to  be  found ;  there  must  be  a  reasonable  time 
allowed] 

[Lord  Chancellor.  —  Whether  it  be  a  gaol,  or  a  cage  as  it  is 
called,  or  a  room  at  an  inn,  it  cannot  make  any  difference.  ] 

*  If  it  were  held,  that  the  excise  ofl&cer  could  not  com-  [*  992] 
mit  the  prisoner  to  the  custody  of  the  police  till  a  justice 
was  found,  it  would  be  impossible  to  carry  out  the  statute  in  such 
districts  as  the  Highlands,  where  the  justice  might  be  fifty  miles 
off.  The  statute  says  the  excise  ofiQcer  may  detain ;  that  means, 
he  may  take  all  reasonable  means  for  that  purpose.  If  the  pris- 
oner is  detained  an  unreasonable  time,  he  would  have  an  action 
for  wrongous  imprisonment.  In  Van  Boven's  Case,  9  Q.  B.  669, 
though  a  week  had  elapsed,  it  was  held,  that  that  did  not  prevent 
the  jurisdiction  of  the  magistrate  attaching.  Here  it  could  make 
no  difference,  that  the  prisoner  was  put  in  a  police  cell,  for  if  he 
had  been  put  in  the  hands  of  two  strong  men,  the  character  of  the 
detention  would  have  been  quite  the  same.  The  prisoner  wsts 
still  under  the  authority  of  the  excise  officer,  who  could  order 
the  gaoler  to  liberate  him.  It  would  have  been  the  same  if  the 
officer  had  remained  in  gaol  with  the  prisoner,  or  had  left  him  in 
the  cell,  and  carried  the  key  in  his  pocket.  The  prisoner  was 
detained,  as  the  detainer  expressed  it,  at  the  request  of  the 
oflBcer. 

[Lord  Chelmsford.  —  I  think  we  must  look  to  the  thing  itself, 
and  not  to  the  name  applied  to  it  It  may  be  called  incarcera- 
tion, or  it  may  be  called  a  detention.  The  question  is  whether  it 
is  a  detainer  or  no.  ] 

[Lord  Chancellor.  —  Stress  seems  to  have  been  laid  upon  the 
circumstance,  that  M'Loughlan  denied  his  delinquency,  and  that 
he  was  only  proved  to  have  been  engaged  in  the  distillation  by 
one  witness.  Supposing  that  he  had  been  caught  m  delicto,  and 
that  it  was  manifest  that  he  should  be  convicted,  would  that  make 
any  difference  ?] 

None.  The  magistrate  below  had  clearly  jurisdiction.  The 
statute  says,  when  an  excise  oflBcer  finds  a  man  aiding,  &c. ,  that 
is  the  offence.  When  that  offence  was  proved,  it  was  the  duty  of 
the  justice  to  convict.  The  statute  gave  authority  to  the  excise 
olficer  to  detain  him,  and  to  all  persons  acting  in  his  aid  and 
assistance.  Whether  the  prisoner  was  detained  an  unreasonable 
time,  could  have  nothing  to  do  with  the  jurisdiction  of  the  jus- 
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tice,  who  has  to  deal  with  the  offence  alone.  The  prisoner  must 
either  have  been  put  within  stone  walls,  or  chained  to  the  officer 
during  the  intermediate  time. 

[Lord  Chelmsfokd.  — What  the  other  side  will  say  is,  that,  by 
reason  of  the  detention,  this  was  not  a  case  of  summary  proceed- 
ing under  the  33rd  section,  but  should  have  been  taken  under  the 
61st  section.] 

The  immediate  arrest  mentioned  in  the  61st  section  means  im- 
mediate upon  tlie  detection  in  the  act.  Under  the  33rd  section 
the  officer,  on  taking  the  man  in  flagrante  delicto,  has  authority  to 
arrest  him. 

[LoBD  Chancellor.  — Could  he  say  to  the  prisoner,  "  It  is  not 
convenient  for  me  to  go  before  a  magistrate,  will  you  go  home, 
and  this  day  week  I  will  do  so?"] 

Montague  Chambers,  Q.  C. ,  and  Neish,  for  the  respondent  — 
The  justice  had  no  jurisdiction  in  this  case,  or  at  least  had  ex- 
ceeded it,  and  therefore  the  Court  of  Session  had  a  right  to  liber- 
ate the  prisoner.  Wherever  a  subject  of  the  realm  is  falsely 
imprisoned,  it  is  a  civil  right  which  he  has,  to  appeal  to  the  Court 
of  Session  for  liberation.  Craig  v.  M'Colm,  Hume,  253;  Wilhie 
V.  Bouse,  Hume,  252.  It  is  one  thing  to  review  the  case  on  the 
merits,  and  another  to  release  a  person  imprisoned  by  a  justice 
who  has  no  jurisdiction.  It  is  familiar  knowledge  in  Westmin- 
ster Hall,  that  a  person  may  apply  for  a  writ  of  habeas  corpus  at 
all  the  three  common-law  Courts,  and  also  the  Court  of  Chancery 
in  succession.  There  are  no  words  in  the  Exchequer  Acts  in  Scot- 
land to  take  away  the  jurisdiction  of  the  Court  of  Session ;  and, 
according  to  the  rule  in  Ersk.  1,  2,  7,  such  jurisdiction  remains. 
As  to  the  recent  Act,  19  &  20  Vict,  c.  56,  the  first  17  sections 
apply  to  the  procedure  of  the  Court  of  Exchequer  proper,  and  do 
not  touch  the  case  of  the  respondent  here.  The  17th  section  gives 
a  cumulative  remedy  by  appeal,  but  does  not  exclude  the  ordinary 
right  of  applying  to  the  Court  of  Session.  Section  21  recognises 
the  right  of  applying  to  the  Court  of  Session.  Assuming,  there- 
fore, the  Court  of  Session  could  interfere,  there  was  good  ground, 
inasmuch  as  there  was  no  jurisdiction  in  the  justice.  No  subor- 
dinate person  is  entitled  to  imprison  another  whom  he  is  to  take 
before  a  magistrate.  When  the  excise  officer  here  handed  the 
prisoner  over  to  the  policeman,  the  prisoner  ceased  to  be  detained 
by  the  excise  officer.     This  broke  the  continuity  of  the  first  arrest 
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and  deteutioiL     The  excise  officer  bad  no  right  to  give  a  warrant 
of  detention  to  the  policeman. 

[Lord  CBANWORtH.  —  Is  it  anything  more  than  if  he  had  said, 
verbally,  *  I  want  to  go  to  the  magistrate ;  you  take  charge  of  the 
prisoner?*] 

The  powers  given  to  the  excise  officer  are  very  limited.  The 
ordinary  proceeding  was  to  get  the  authority  of  the  Excise  Com- 
missioners, under  the  61st  section,  and  issue  an  information,  and 
it  was  only  in  the  case  of  an  immediate  arrest,  that  the  power  to 
detain  was  given ;  but  in  that  case  he  had  no  power  to  authorise  a 
third  person  to  imprison  the  party  eurrested.  If  he  could  be  de« 
tained  a  day,  why  not  two,  and  why  not  a  month  ? 

[Lord  Chelmsfom).  —  When,  according  to  your  view,  does  the 
power  of  summary  jurisdiction  of  the  magistrate  cease  ?] 

It  never  began ;  at  all  events  it  ceased  the  moment  the  prisoner 
VI  as  handed  over  to  another  custody  —  that  of  the  police. 

[Lord  Chelmsford.  —  Could  not  the  officer  have  left  the 
prisoner  in  a  room,  under  the  charge  *  of  somebody,  while  [*  993] 
he  went  in  quest  of  a  magistrate,  and  then  returned  and 
carried  him  before  the  magistrate  ?] 

No ;  he  could  not  leave  the  prisoner  in  a  room,  but  must  carry 
him  about  with  him,  for  these  are  strict  powers  given  to  the  offi- 
cer.    He  could  have  no  more  power  than  an  ordinary  constable. 

[Lord  Chelmsford.  —  Surely  if  a  man  is  apprehended  in  this 
country,  so  late,  that  he  cannot  be  taken  before  a  magistrate,  he 
may  be  detained  till  the  next  morning ;  that  is  reasonable,  and  it 
has  been  decided.  ] 

Yes;  but,  though  the  prisoner  may  be  detained,  he  cannot  be 
taken  to  an  ordinary  prison. 

[Lord  Chelmsford.  — Call  it  a  lock-up  house;  it  is,  in  fact,  a 
gaol] 

The  prisoner  might  have  been  rearrested  under  4  &  5  Will. 
IV.,  c.  51,  s.  25,  but  could  not  be  detained  in  a  prison. 

[Lord  Chancellor.  —  The  whole  question  turns  on  this,  whether 
the  officer  was  not  all  the  while  bona  Jide  pursuing  the  object  of 
the  Act  in  bringing  the  party  before  the  magistrate,  and  whether 
there  was  any  unreasonable  delay.  ] 

The  duty  of  the  magistrate  was  to  ask,  if  there  had  been  any 
delay  in  bringing  the  prisoner  up,  and,  if  there  was,  to  decline  to 
proceed.     In  Hay  v.  Linton,  2  Irvine,  333,  the  Court  of  Justiciary 
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held,  that,  under  the  Eeformatory  Schools  Act,  17  &  18  Vict, 
c.  74,  a  child  could  not  be  detained  in  a  police  cell  while  inquiry 
was  made  under  the  Act,  even  though  the  magistrate  caused  the 
detention.  There  are  other  objections  to  the  conviction.  There 
ought  to  have  been  an  information  in  writing.  7  &  8  Geo.  IV., 
c.  53,  ss.  65,  82,  contemplate  that.  It  is  conformable  to  practice 
in  other  cases,  and  is  understood,  unless  specially  dispensed 
with.  Law  v.  Steely  Arkley,  109;  Mackenzie  v.  Mdberley,  32 
Sc.  Jur.  5. 

[Lord  Chancellor.  — Then  you  must  admit  there  must  be  a 
detention  for  two  seconds  at  least  till  the  information  in  writing 
is  got  ready.  ] 

Perhaps  the  magistrate  might  detain  but  not  the  ofiBcer.  Then 
there  ought  to  be  a  written  record.  The  justice  ought  to  have 
taken  notes,  and  drawn  up  the  evidence  in  proper  form.  Paley 
on  Convictions,  84  (ed.  1838) ;  Christie  v.  Adamson,  1  Irvine,  293. 

The  warrant  of  commitment,  if  taken  as  a  conviction,  was  bad, 
because  it  does  not  appear,  that  the  conviction  was  taken  in  view 
of  the  justice,  and  that  the  evidence  was  on  oath.  lie  Grey,  2 
Dowl.  &  L  539 ;  R.  v.  Tordoft,  5  Q.  B.  933.  Lastly,  the  officer 
with  his  own  hand  filled  up  the  blank  warrant  of  commitment 

[Lord  Chelmsford.  —  But  he  did  not  sign  it] 

[Lord  Chancellor.  —  All  was  vitiated  by  the  officer  filling  up 
a  blank  coram  non  judice.  If  he  had  handed  a  piece  of  blotting 
paper  to  prevent  the  signature  being  blotted,  or  supplied  a  little 
sand  to  serve  the  same  purpose,  would  that  have  been  fatal  ?] 

The  principle  is  to  keep  the  stream  of  justice  pure. 

[Lord  Chelmsford.  —  You  think  it  does  not  flow  purely  through 
the  exciseman's  still !] 

The  Lord  Advocate  in  reply  was  not  called  upon. 

Lord  Chancellor  Campbell.  —  My  Lords,  notwithstanding  the 
able  argument  which  we  have  heard  at  your  Lordship's  Bar  from 
the  counsel  for  the  respondent,  I  must  say,  that  I  entertain  a  clear 
opinion,  that  the  decree  appealed  against  ought  to  be  reversed,  but 
not  at  all  on  the  ground  that  the  Court  of  Session  has  no  jurisdic- 
tion over  such  matters.  The  Court  of  Session  has  jurisdiction  over 
such  matters,  and  no  Act  of  Parliament  has  been  passed  to  deprive 
that  high  tribunal  of  the  jurisdiction  which  it  once  enjoyed. 
Although  the  Court  of  Exchequer  may  have  co-ordinate  jurisdic- 
tion in  such  a  matter,  it  does  not  at  all  follow,  that  when  the 
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action  was  brought  into  the  Court  of  Session  it  would  have  been 
coram  non  judice. 

If  this  proceeding  could  have  been  impeached  on  the  ground, 
that  the  justice  had  not  jurisdiction  over  the  offence  with  which 
the  respondent  was  charged,  I  am  of  opinion,  that  in  that  case  the 
Court  of  Session  would  have  had  jurisdiction,  and  would  have 
been  fully  entitled  to  hear  the  objections  that  were  raised;  but 
upon  looking  at  the  Act  of  Parliament,  it  appears  to  me  quite 
clear,  that,  in  the  circumstances  of  the  case,  the  79th  section  takes 
away  jurisdiction  from  the  Court  of  Session,  and  it  lies  upon  the 
respondents  to  show,  that  the  suspension  by  which  the  proceed- 
ings were  commenced  before  the  Court  of  Session  was  regularly 
sued  out 

By  the  79th  section  of  the  7  &  8  Geo.  IV. ,  c.  53,  it  is  enacted, 
"  That  no  writ  of  certiorari "  (that  would  apply  to  England) 
*  or  other  writ  or  process  shall  be  issued  at  the  suit  of  any  defend- 
ant out  of  any  of  His  Majesty's  Courts  of  record  in  England, 
Scotland,  or  Ireland,  nor  shall  any  bill  of  suspension,  advocation, 
or  reduction,  or  any  other  proceeding  be  issued  out  of  the  Court  of 
Session  or  Court  of  Justiciary  in  Scotland,  to  supersede,  sist,  stay, 
remove,  or  in  any  wise  affect  any  information  or  judicial  proceed- 
ing before  the  Commissioners  of  Excise  or  Commissioners  of 
Appeal  in  this  Act  after  mentioned,  or  before  any  justice  or  jus- 
tices of  the  peace  in  the  United  Kingdom  in  pursuance  of  this 
Act.*  Therefore,  if  the  justice  before  whom  Mr.  M'Loughlan 
was  brought  was  acting  in  pursuance  of  the  Act,  he  had  jurisdic- 
tion in  the  matter,  and  therefore  the  suspension  was  incompetent, 
and  the  Court  of  Session  had  no  jurisdiction. 

*It  seems  to  me,  that  the  counsel  for  the  respondent  [•994] 
have  utterly  failed  in  showing  that  the  justice  had  not 
jurisdiction ;  for  it  is  enacted,  by  the  33rd  section  of  the  same  Act 
which  created  the  offence,  that  **  it  shall  be  lawful  for  any  oflBcer 
of  excise,  and  all  persons  ttcting  in  his  aid  and  assistance  "  (and 
in  this  case  I  know  not  whether  the  oflBcer  of  police  might  not  be 
considered  as  acting  in  aid  and  assistance  of  the  oflBcer  of  excise, 
if  it  were  necessary  to  consider  that),  "  to  arrest  and  detain  every 
person  so  discovered,  and  to  convey  him  or  her  before  one  or  more 
justice  or  justices  of  the  peace  for  the  county,  shire,  division, 
city,  town,  or  place  wherein  such  person  shall  be  so  discovered  as 
aforesaid. "     Here  there  is  power  given  to  the  excise  oflBcer,  and 
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to  all  who  are  acting  in  his  aid,  to  arrest,  detain,  and  convey  the 
ofifender  before  a  justice.  Then  come  the  words  which  give  juris- 
diction to  the  justice:  **  And  it  shall  be  lawful  to  and  for  such 
justice  or  justices  of  the  peace,  on  confession  of  the  party,  or  by 
proof,  on  the  oath  of  one-  or  more  credible  witness  or  witnesses 
made,  of  such  ofifence,  to  convict  every  such  person  so  discovered 
as  aforesaid. ' 

Now,  it  is  not  at  all  disputed,  that  the  magistrate  who  acted  in 
this  case  would  have  had  jurisdiction,  if  he  had  been  the  magis- 
trate to  whom  the  respondent  was  taken  in  the  first  instance,  on 
the  22nd  March,  in  order  to  make  the  complaint  before  him.  If 
the  respondent  had  been  immediately  conveyed  before  that  magis- 
trate, and  that  magistrate  had  proceeded  to  hear  and  decide,  no 
question  could  have  been  made  about  the  jurisdiction ;  but  it  so 
happens  that,  the  arrest  being  on  the  22nd  March  (I  believe  there 
is  some  doubt  about  the  date),  it  was,  according  to  the  statement  in 
the  case,  not  till  the  24th  March  that  the  hearing  took  place,  and 
it  is  said,  that  during  that  interval  the  respondent  could  not  be 
considered  as  having  been  detained  under  the  authority  of  the  Act. 

Now,  it  is  allowed  by  the  counsel  for  the  respondent  in  his  ably 
argued  case,  that  all  that  is  reasonable  may  be  done  by  way  of 
detention  for  the  purpose  of  having  the  matter  adjudicated ;  and  it 
is  not  disputed,  I  presume,  that  if  Mr.  M'Loughlan  had  been  taken 
to  the  house  of  a  justice,  and  the  justice  had  been  at  dinner,  he 
might  lawfully  have  been  detained  in  the  hall,  or  introduced  into 
the  drawing-room,  or  into  a  picture  gallery  to  amuse  himself  until 
the  repast  was  over,  and  the  matter  heard.  Indeed,  it  is  admitted, 
that  the  excise  officer  might  have  taken  him  to  his  (the  oflBcer's) 
house,  and  detained  him  there;  but  the  objection  is,  that  instead 
of  being  in  the  officer's  house,  he  was  taken  to  a  prison,  and  a 
police  officer  was  asked  to  take  care  of  him.  Well,  I  say  again, 
referring  to  these  sections  of  the  Act  of  Parliament,  that  the 
police  officer  in  doing  that  must  be  considered  as  acting  in  aid  of 
the  excise  officer,  at  all  events  he  was  acting  for  the  excise  officer, 
and  the  excise  officer  must  be  considered  as  the  party  who  is  de- 
taining him.  Quifacit  per  aliumfacit  per  se.  He,  for  the  excise 
officer,  did  detain  him ;  and  it  is  allowed,  that  there  was  no  de- 
tention whatsoever  beyond  what  was  essentially  necessary  for  the 
matter  being  adjudicated.  There  was  no  malice,  no  violence,  no 
harsh  treatment,  and  no  time  at  all  was  wasted.     The  excise  officer 


R  C.  VOL.  XV.]  SECT.  IL  —  POWERS  AND  DUTIES.  185 

Ho.  18.^E?aiit  ▼.  X'LoaglLUuL,  1  Patenoa  (So.  App.),  9M. 

does  his  best  to  find  a  justice  to  hear  the  case.  He  goes  first  to 
one  man,  and  then  to  another,  and  then  he  consults  the  officer 
who  represents  the  government  at  Airdrie,  and  he  advises  him,  I 
think,  to  go  to  Hamilton.  He  goes  to  Hamilton.  He  doiss  his 
best  to  find  a  justice  down  to  the  24th  when  Mr.  Torrance  is 
found,  and  the  proceedings  are  consummated. 

Such  being  the  facts  of  the  case,  it  seems  to  me  quite  clear,  that 
it  must  be  considered,  that  there  was  a  continuity  of  detention, 
and  that  it  was  always  either  by  the  excise  officer,  or  by  some 
person  acting  in  aid  of  the  excise  officer ;  and  there  is  no  doubt, 
that,  if  a  justice  could  have  been  found  sooner,  the  detention 
would  have  been  abridged. 

It  was  said  by  the  counsel  for  the  respondent,  that  this  was  not 
in  the  heart  of  the  Highlands;  that  Airdrie  is  a  very  populous 
place,  and  that  there  are  a  great  number  of  magistrates  there. 
But  if  it  be  admitted,  that  in  the  heart  of  the  Highlands,  where 
magistrates  are  rare,  the  respondent  might  have  been  detained  till 
a  magistrate  could  be  found,  then  if  in  any  other  part  of  the  coun- 
try there  are  twenty  magistrates  applied  to,  and  each  of  them 
improperly  refuses  to  hear  the  case,  it  is  clear,  that  the  man  must 
be  detained  till  a  magistrate  could  be  found  to  administer  the  law. 
Under  these  circumstances,  it  appears  to  me  that  Mr.  Torrance 
had  jurisdiction,  just  as  much  as  if  he  had  been  present  at  the 
time  when  the  unlawful  distillation  was  discovered,  and  had  sat 
at  the  outset  of  the  proceedings  to  hear  and  adjudicate. 

Van  Boven's  Case,  9  Q.  B.  669,  is,  I  think,  in  point,  because 
it  shows,  that  even  although  the  detention  be  for  an  unreasonable 
time,  that  does  not  affect  the  case.  I  do  not  think,  that  the  de- 
tention in  the  present  case  was  for  an  unreasonable  time ;  and  if  a 
jury  had  had  to  try  that  question,  I  think  any  jury  would  have 
said,  that  there  was  no  detention  for  an  unreasonable  time.  One 
noble  and  learned  Lord  has  intimated  his  opinion,  in  commenting 
on  Van  Boven's  Case,  that  that  would  not  have  interfered  with 
the  jurisdiction  of  the  justice  when  the  hearing  actually  took 
place.  In  that  case  the  Act  of  Parliament  gave  power  to  detain 
for  a  reasonable  time,  and  the  jury  expressly  found,  that  he  had 
been  held  in  custody  for  an  unreasonable  time,  but  still  the  deter- 
mination was  that  that  did  not  interfere  with  the  jurisdiction  of 
the  magistrate 

That  being  so,  all  the  other  questions  disappear.     The  Court  of 
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Session  having  no  jurisdiction  to  suspend  the  proceedings  before 

the  justice,  because  the  justice  had   jurisdiction  in  the 

[*995]  matter,  *and  the  suspension  being  incompetent,  the  other 

questions  that  have  been  discussed  at  the  Bar  do  not  arise. 

I  am  almost  ashamed  to  refer  to  some  of  the  objections  that 
have  been  made,  such  as,  that  there  was  only  one  witness  exam- 
ined, for  the  Act  of  Parliament  says,  that  the  proof  of  one  wit- 
ness shall  be  sufficient,  and  again,  that  the  officer  filled  up  a 
blank  warrant  Although  these  objections  received  a  certain 
countenance  from  the  Lord  Ordinary,  I  must  say,  that  they  seem 
to  me  to  be  wholly  frivolous,  and  I  am  sorry  that  they  should 
have  received  countenance  in  that  quarter. 

The  only  further  objection  that  I  think  it  right  to  take  notice 
of  is,  that  there  was  no  written  information,  and  that  conse- 
quently there  was  not  any  jurisdiction  in  the  justice.  If  this 
had  been  a  proceeding  under  a  different  clause  of  the  Act  of  Par- 
liament, not  where  tJiere  has  been  an  arrest,  but  an  immediate 
procedure  for  obtaining  an  adjudication,  and  the  infliction  of  a 
penalty,  I  think  there  might  have  been  good  reason  for  such  an 
objection;  but  it  is  quite  clear,  that  the  Legislature  meant,  and 
this  festinum  remedium  of  arresting  parties  taken  in  flagrante 
delicto,  and  having  an  immediate  conviction,  contemplated  that  it 
should  be  done  without  the  formality  of  a  written  information, 
and  without  the  formality  of  a  regular  conviction.  Those  steps 
may  be  necessary  and  proper  when  there  is  a  regular  proceeding, 
which  is  supposed  to  take  place  before  a  magistrate,  but  this  is  a 
special  proceeding  to  be  adopted  for  the  purpose  of  putting  down 
an  offence  which  it  is  very  difficult  to  meet,  namely,  the  offence 
of  unlawful  distillation,  and  it  seems  to  me,  that  if  parties  were 
allowed  to  raise  such  objections  as  these,  the  very  object  of  the 
Act  would  be  defeated.  All  that  it  appears  to  me  judicially 
necessary  for  us  to  decide  is,  whether  this  suspension  was  compe- 
tent or  not,  and  I  say,  that  it  was  incompetent  I  have  therefore 
to  advise  your  Lordships,  that  the  interlocutors  of  the  Court  of 
Session  should  be  reversed. 

Lord  Cranworth.  —  My  Lords,  I  entirely  concur  with  my  noble 
and  learned  friend.  The  33rd  section  of  the  statute  in  question 
makes  it  the  duty  of  any  officer  of  excise,  upon  finding  a  person  in 
flagrante  delicto  engaged  in  illicit  distillation,  to  arrest  and  detain 
him,  and  bring  him  before  one  or  more  justice  or  justices  of  the 
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peace,  in  order  that  he  may  there  be  dealt  with,  and  the  duty  then 
imposed  upon  the  justice  is  to  hear  and  determine  the  case,  and 
to  fine  the  party  £30  if  he  is  convicted  either  upon  his  own  con- 
fession or  by  the  evidence  of  one  witness,  and  in  default  of  his 
payment,  then  to  commit  him  for  a  certain  time  to  prison. 

Now  what  happened  here  was  this :  The  officer  of  excise,  Evans, 
did  find  M'Loughlan  engaged  in  illicit  distillation,  did  arrest 
him,  did  detain  him,  and  did  bring  him  before  a  justice  of  the 
peace,  and  the  first  point  that  was  argued  was,  that  it  was  the 
duty  of  the  justice  of  the  peace  to  inquire,  whether  he  had  been 
brought  up  quam  primum  before  him.  Now,  in  my  opinion,  the 
justice  of  the  peace  not  only  had  no  obligation  to  make  such  an 
inquiry,  but  he  would  have  been  doing  that  which  he  would  not 
have  been  justified  in  doing,  had  he  stopped  to  make  such  an  in- 
quiry. He  might  just  as  well  have  inquired  whether  the  arrest 
had  been  unnecessarily  harsh,  as  to  have  inquired  whether  the 
detention  had  been  unnecessarily  long.  The  justice  of  the  peace 
had  no  duty  to  perform  except  to  proceed  upon  the  case  as  the  case 
of  a  person  taken  flagrante  delicto,  having  been  arrested,  and  de- 
tained by  the  officer  and  brought  before  him.  That,  therefore,  I 
think,  disposes  altogether  of  the  question  about  unreasonable 
detention. 

But  I  must  say,  that,  looking  at  it  as  a  question  of  fact,  if  I 
had  to  decide  it  only  as  a  juryman,  I  should  say,  that  there  was 
no  unnecessary  detention  at  all.  The  man  was  taken,  and,  for 
aught  that  appears,  would  have  been  immediately  brought  before 
the  justice  that  same  evening,  if  a  justice  could  have  been  found; 
but  for  some  reason  not  explained  the  officer  of  excise  goes  first  to 
one  justice  of  the  peace,  and  then  to  another,  and  none  of  the 
justices  chooses  to  entertain  the  case,  till  at  last,  forty-eight  hours 
after  the  man  had  been  taken,  the  excise  officer  does  find  a  gen- 
tleman  of  the  name  of  Torrance,  who  hears  the  case  and  convicts. 
It  appears  to  me,  therefore,  that  this  question  of  unreasonable 
detention,  which  seems  to  have  been  the  only  ground  on  which 
the  Court  of  Session  proceeded,  entirely  falls  to  the  ground.  It 
was  not  a  question  that  could  come  into  contest  before  the  jus- 
tice, even  if  the  facts  had  warranted  it,  and  in  truth,  the  facts 
would  not  warrant  it  if  it  had  come  before  the  justice. 

That  may  be  considered  as  a  question  of  substance ;  all  the  other 
questions  are  questions  really  and  entirely  of  form.     I  had  at  one 
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time  a  doubt  whether  the  conviction  was  drawn  up  in  the  proper 
form,  but  I  think,  that  what  was  pointed  out  by  my  noble  and 
learned  friend  is  unanswerable  on  that  subject,  namely,  that  the 
substance  being  right,  the  authority  of  the  Couit  of  Session  to 
inquire  into  the  form  is  taken  away  by  the  79th  section  of  the 
statute.  That  the  Court  had  jurisdiction  to  inquire  into  such  a 
matter,  if  it  had  appeared  on  the  face  of  the  proceedings,  that  the 
justice  was  acting  without  jurisdiction,  I  can  entertain  no  doubt 
I  do  not  think,  that  the  statute  meant  to  give  exclusive  jurisdic- 
tion to  any  justice  of  the  peace,  or  to  any  tribunal,  to  imprison 
one  of  Her  Majesty's  subjects,  without  its  being  distinctly  shown 
on  what  ground  he  was  imprisoned,  and  that  he  was  lawfully 
imprisoned,  but  all  the  rest  being  entirely  matter  of  form,  the 
right  of  suspension  is  taken  entirely  away. 

Upon  the  whole,  therefore,  I  think  that  the  Court  of  Session 
have  certainly  come  to  an  erroneous  conclusion,  and  that  the  inter- 
locutor must  be  reversed. 

Lord  Chelmsford.  —  My  Lords,  I  agree  with  my  noble 
[*  996]  and  learned  friend  upon  the  *  woolsack,  that  the  general 
jurisdiction  of  the  Court  of  Session  is  not  taken  away  by 
any  of  the  provisions  of  the  Acts  to  which  reference  has  been 
made.  If,  therefore,  the  magistrate  had  been  acting  without  any 
jurisdiction,  I  apprehend,  that  it  would  have  been  competent  to 
the  Court  of  Session  to  have  entertained  these  proceedings ;  but, 
supposing  the  magistrate  has  jurisdiction,  then,  according  to  the 
opinion  of  my  noble  and  learned  friend  upon  the  woolsack,  in 
which  I  entirely  agree,  the  79th  section  of  the  7  &  8  Geo.  IV., 
c.  53,  took  away  from  the  Court  of  Session  the  power  of  granting 
a  note  of  suspension.  Therefore,  in  this  case,  the  real  substantial 
question  is,  whether  the  magistrate  had  or  had  not  jurisdiction 
under  the  circumstances  over  the  particular  case. 

I  confess,  that  upon  the  question  of  the  magistrate's  jurisdic- 
tion, I  am  unable  to  agree  either  with  the  conclusion  at  which 
the  Court  of  Session  arrived,  or  with  the  reasons  which  they  have 
given  for  that  conclusion.  They  thought,  that  the  proceeding 
under  the  33rd  section  of  the  7  &  8  Geo.  IV. ,  c.  53,  was  incom- 
petent, in  consequence  of  what  they  regarded  to  be  an  illegal 
detention  of  the  respondent  because  he  was  not  brought  before  the 
justice  in  the  manner  prescribed  and  authorised  by  the  statute  — 
that  it  ceased  to  be  a  proceeding  on  immediate  arrest  under  the 
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Act  from  the  nature  of  the  detention,  the  respondent  not  being 
conveyed  before  the  justice  by  the  excise  oflBcer,  but  being  brought 
up  as  a  prisoner  in  the  hands  of  a  gaoler. 

It  is  to  be  observed,  that,  upon  this  single  point,  upon  which 
the  Court  of  Session  decided,  the  Lobd  Ordinary  seemed  rather  to 
be  of  opinion,  that  the  detention  or  imprisonment,  or  whatever  it 
is  to  be  called,  was  not  sufficient  in  itself  to  make  the  conviction 
bad,  and  I  think  it  is  perfectly  clear,  that  it  could  not  have  that 
effect  Let  us  look  to -the  object,  and  to  the  words  of  the  33rd 
section  of  the  Act  upon  which  the  question  tum&  The  object  of 
that  section  of  the  Act  was  to  provide  for  the  immediate  appre« 
hension  of  offenders  who  were  likely  to  escape  from  justice; 
and,  accordingly,  it  empowers  the  officer,  where  any  person  is  dis- 
covered assisting  in  the  illegal  manufacture,  that  is,  the  illicit 
distillation  of  spirits,  "  to  arrest  and  detain  every  person  so  dis- 
covered, and  to  convey  him  or  her  before  one  or  more  justice  or 
justices,'  &C.,  so  that  the  officer  is  empowered  to  arrest  and  de- 
tain. Arrest  and  detention  are  here  in  a  certain  sense  synony- 
mous terms,  but  inasmuch  as  the  officer  is  to  convey  the  offender 
before  a  magistrate,  there  must  necessarily  be  some  detention  fol- 
lowing the  arrest  in  order  to  enable  him  to  perform  his  duty  in 
that  respect  Now,  detention  is  of  various  kinds.  It  may  be  by 
the  officer  keeping  hold  of  the  person  that  he  has  so  arrested,  and 
detaining  him  in  that  manner.  It  may  be  by  locking  him  up  in 
a  room  under  the  charge  of  some  persons  who  are  intrusted  to 
watch  over  him,  while  the  officer  goes  for  the  purpose  of  finding 
some  justice  of  the  peace;  and  it  is  admitted,  on  the  part  of  the 
respondent,  that  such  detention  would  be  lawful  in  every  case 
where  the  room,  or  the  parties  who  were  watching  that  room, 
were  under  the  control  of  the  officer.  But  it  is  said,  that  in  this 
particular  case  the  man  having  been  lodged  in  a  gaol,  from  that 
moment  the  detention  ended  in  the  sense  oF  the  Act  of  Parlia- 
ment, and  that  a  new  species  of  custody,  in  the  nature  of  an  im- 
prisonment, changed  the  character  of  the  detention,  and  made  the 
party  no  longer  under  the  control  of  the  officer.  It  appears  to  me 
however,  that  you  cannot,  by  using  the  term  "  incarceration  "  or 
"  imprisonment, '  alter  the  nature  of  the  thing.  It  may  still  be 
detention,  although  the  detention  is  in  a  gaol,  or  lock-up  house, 
and  not  in  a  private  house,  in  which  it  is  admitted,  that  the 
detention  would  be  lawful  under  the  Act  of  Parliament,  because.. 
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after  all,  the  persons  who  have  the  control  over,  and  the  custody 
of  the  offender,  are  aiding  and  assisting  the  officer  in  the  detention 
of  the  offender.  It  is  not  a  change  of  custody  as  long  as  they  are 
holding  him  upon  the  authority  of  the  officer,  and  for  the  purpose 
of  detaining  him  under  the  Act  of  Parliament. 

Now,  when  the  party  under  these  circumstances  is  brought 
before  the  magistrate,  I  quite  concur  with  my  noble  and  learned 
friend  (Lord  Cranworth)  that  the  magistrate  has  nothing  to  do 
with  the  mode  in  which  the  party  has  been  dealt  with  after  he 
has  been  arrested.  When  he  is  discovered,  and  is  immediately 
arrested  by  the  officer,  then  the  jurisdiction  of  the  magistrate 
would  attach,  and  it  would  be  no  part  of  the  duty  of  the  magis- 
trate to  inquire,  when  he  found  that  there  had  been  a  delay,  as  in 
this  instance  of  two  days,  why  it  was  that  the  party  arrested 
flagrante  delicto  was  not  immediately  brought  before  him.  The 
whole  of  his  duty  is  to  ascertain  whether  the  offence  has  been 
committed,  whether  the  party  was  discovered  assisting  in  the  ille- 
gal distillation.  And  if  he  were  so  discovered,  and  immediately 
arrested,  that  is  quite  sufficient  to  give  the  magistrate  jurisdic- 
tion; and  the  magistrate  has  no  duty  to  inquire  further,  or  to 
ascertain  whether,  since  his  arrest,  he  has  been  actually  in  the 
immediate  keeping  of  the  officer,  or  whether  he  has  been  in  some 
other  custody,  but  still  under  the  charge  of  the  officer,  and  under 
his  control. 

The  case  was  likened  by  the  Lord  Justice  Clerk  to  the  case  of 
Hay  V.  Linton,  and  yet  it  is  impossible  to  conceive  any  one  thing 
more  distinguishable  from  another  than  the  case  of  Hay  v.  Linton 
from  the  present  case.  What  was  the  case  of  Hay  v.  Linton  ?  It 
was  a  proceeding  under  an  Act  of  Parliament,  which  authorised 
constables  to  bring  before  a  magistrate  any  child  under  fourteen 
years  of  age  foimd  wandering  in  the  streets,  without  any  home, 
proper  guardianship,  or  visible  means  of  subsistence;  and  the 
magistrate  was  authorised,  if  no  person  appeared  after 
[♦  997]  *  intimation  being  given  to  provide  for  the  child,  and  find 
security  to  that  effect,  to  order  such  young  person  forth- 
with to  be  transmitted  to  and  received  at  any  reformatory  school. 
Now,  when  a  destitute  child  is  brought  before  a  magistrate  under 
the  provisions  of  that  Act,  it  is  quite  clear,  that  when  intimation 
has  been  made,  the  child  is  to  be  taken  care  of  in  the  meantime, 
until  it  can  be  ascertained  whether  any  person  will  appear  and 
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give  the  requisite  security.  But  in  that  case,  instead  of  taking 
care  of  fhe  child  in  that  manner,  the  magistrate  granted  a  warrant 
to  detain  the  child  in  the  cells  of  the  police  office.  Therefore 
when  the  child  was  brought  up  after  the  period  of  intimation  had 
expired,  it  was  insisted,  or  rather  it  was  afterwards  insisted,  when 
the  child  had  been  sent  to  the  reformatory,  that  the  jurisdiction 
of  the  magistrate  had  ceased,  because  the  character  and  condition 
of  the  child  had  altogether  changed.  And  so  the  Lord  Justice 
Clerk  puts  it  very  clearly  when  the  order  was  afterwards  pro- 
nounced ;  the  child  was  no  longer  before  the  magistrate  in  the  posi- 
tion contemplated  by  the  statute,  that  is,  brought  before  him  im- 
mediately upon  being  found  in  the  streets  in  a  state  of  destitution, 
but,  on  the  contrary,  was  brought  up  as  a  prisoner  from  the  cells 
of  the  police  office.  Now,  what  possible  analogy  can  there  be 
between  that  case  and  the  present  ?  The  character  of  the  imme- 
diate arrest  changed  in  this  case  by  reason  of  the  subsequent  deten- 
tion ?  Is  there  anything  in  the  evidence  to  prove,  that  the  party 
was  discovered  in  the  act  of  illicit  distillation?  It  is  clear,  that 
the  analogy  between  the  two  cases  altogether  fails,  and  that  there 
was  nothing  whatever  in  the  circumstances  of  this  detention,  even 
supposing  it  had  been  an  illegal  detention,  which  would  take 
away  from  the  magistrate  that  jurisdiction  which  attached  to  him 
under  the  Act,  by  reason  of  the  discovery  which  was  made  of  the 
party,  and  the  immediate  arrest  upon  that  discovery. 

I  wish  that  it  may  be  understood,  that  I  do  not  intend  to 
express  any  opinion  which  might  countenance  the  delay  which 
took  place  upon  the  present  occasion  in  carrying  the  ofifender  be- 
fore a  magistrate.  My  noble  and  learned  friend  (Lord  Cran- 
worth)  thinks  that  there  was  no  unnecessary  delay,  and  he  may 
be  right  in  that  respect  But  I  am  bound  to  say,  that,  even  if 
there  was  an  improper  delay,  the  officer  was  placed  in  a  situation 
of  great  difficulty  and  embarrassment  in  consequence  of  the  refusal 
of  one  or  more  of  the  magistrates  to  hear  the  case.  However,  I 
am  so  perfectly  clear  with  regard  to  the  question  6U3  to  the  juris- 
diction of  the  magistrate  not  being  taken  away,  that  I  could  not 
have  entertained  any  doubt  whatever  upon  the  subject,  if  it  had 
not  been  for  the  very  high  respect  which  I  entertain  for  the  judg- 
ment of  the  learned  Judges  of  the  Court  of  Session  who  have  de- 
cided this  question. 

With  regard  to  the  other  objections  which  have  been  raised,  in 
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my  opinion  they  are  really  very  frivoloua  I  entirely  concur  with 
the  opinions  which  have  been  expressed  by  my  noble  and  learned 
friends,  —  and  I  think,  that  upon  the  present  occasion  the  inter- 
locutors ought  to  be  reversed. 

Lord  Chancellob.  —  Lord  Advocate,  what  adjudication  do  you 
pray? 

Lord  Advocate.  —  I  think  the  judgment  should  run :  reverse 
the  second,  third,  and  fourth  interlocutors  complained  of,  and 
remit  to  the  Court  of  Session  to  refuse  the  note  of  suspension. 

Lord  Chancellor.  — Be  it  so. 

Interlocutors  reversed,  and  cause  remitted  with  a  declaration, 

ENGLISH  NOTES. 

Magistrates  have  no  authority  to  detain  a  person  known  to  them  till 
some  other  person  makes  a  charge  against  liim.  Before  detaining 
a  known  person,  they  should  have  a  charge  actually  m<ide.  Rex  v. 
Bimie  (1832),  6  Car.^^A  P.  206,  1  M.  &  Rob.  160. 

Two  constables,  on  a  Monday  morning,  wei*e  taking  the  plaintiff 
before  a  magistrate  on  a  charge  of  misconduct  when  they  met  the 
magistrate,  who  desired  them  to  take  the  plaintiff  back  to  the  lock-np, 
and  bring  him  up  for  examination  on  the  Tuesday.  They  did  so,  when 
the  magistrate  imposed  a  fine  upon  him.  It  was  held  that  the  magis- 
trate was  liable  to  an  action  of  trespass  for  having  sent  him  back  to  the 
lock-up;  and  that  he  should  either  have  gone  into  the  case  on  the 
Monday,  or  have  desired  that  the  plaintiff  should  be  taken  before  an- 
other magistrate.     Edwards  v.  Ferris  (1836),  7  Car.  &  JP.  542. 

A  magistrate  ought  not  to  commit  a  party  charged  with  felony  for 
re-examination  for  an  unreasonable  time,  and  if  he  does  so  he  will  be 
liable  to  an  action.  Davis  v.  Capper  (1829),  10  B.  &  G.  28,  5  M.  &  Ry. 
63,  4  Car.  &  P.  134;  Cave  v.  Mountain  (1840),  1  Man.  &  Gr.  257, 
1  Scott  N.  B.  132.  The  reasonableness  of  the  period  of  commitment  is 
for  the  jury.     lb. 

Where  a  person  was  convicted  under  13  Geo.  III.,  c.  80,  s.  4,  and  a 
warrant  issued  to  levy  the  penalty  on  his  goods,  it  was  held  that  the 
magistrate  might  order  him  verbally  to  be  kept  in  custody  until 
a  return  was  made  on  the  warrant.  Still  v.  Walls  (1806),  6  Esp.  36, 
7  East,  533. 

AMERICAN  NOTES. 

Unavoidable  delay  of  a  peace  officer  in  taking  bail  is  not  false  imprison- 
ment. Car  (jilt  V.  State,  8  Tex.  App.  481.  A  reasonable  time  is  allowed  for 
procuring  a  warrant.  Ocean  S.  S,  Co.  v.  Williams,  69  Georgia,  251.  But  delay 
for  an  unreasonable  time  in  taking  the  arrested  person  before  a  magistrate 
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constitutes  false  imprisonment.  Johnson  y.  Americus,  46  Georgia,  80;  Schmeider 
V.  McLane^  4  Abbott's  Court  of  Appeals  Decisions  (N.  Y.),  154 ;  Brock  v. 
Stimson,  108  Massachuiaetts,  520  ;  11  Am.  Rep.  390  ;  Phillips  v.  Fadden,  125 
Mass.  198 ;  State  v.  Parker,  75  North  Carolina,  249;  22  Am.  Rep.  669  ;  Green 
V.  Kennedy,  46  Barbour  (N.  Y.  Sup.  Ct.),  16,  affirmed,  48  Kew  York,  653; 
Burk  V.  Howley,  179  Penn.  St.  579;  57  Am.  St.  Rep.  607. 

In  State  v.  Parker,  supra,  a  constable,  ivithout  warrant,  arrested  a  drunken 
man  and  locked  him  up  until  he  was  sober,  and  then  discharged  him  without 
taking  him  before  a  magisti'ate.  This  was  held  a  criminal  assault  and  bat- 
tery. The  same  was  held  in  Brock  v.  Stijnson,  supra.  In  both  cases  the 
offence  consisted  in  not  taking  the  complainant  before  a  magistrate  after  he 
was  "sobered  off."  The  officer  erred  through  excess  of  mercy.  Arrest  is 
only  warranted  as  a  preliminary  step  toward  taking  the  offender  before  a 
magistrate. 

It  is  unlawful  to  prolong  the  imprisonment,  after  discharge,  beyond  the 
doors  of  the  lock-up,  for  the  purpose  of  sending  the  plaintiff  out  of  town. 
Bath  V.  Metcalf,  145  Mass.  274 ;  1  Am.  St.  Rep.  455. 

But  where  the  constable  lets  the  intoxicated  person  go,  at  his  request,  and 
because  on  account  of  a  "  severe  flood  ^*  (of  water)  there  is  no  magistrate 
accessible,  the  arrested  person  is  without  remedy.  Caffrey  v.  Drugan,  144 
Massachusetts,  294. 

If  parties  arrest  a  person,  and  instead  of  taking  him  before  a  magistrate, 
hold  him  under  the  alternative  of  paying  a  prescribed  penalty  or  going  to 
jail,  this  is  false  imprisonment ;  but  if  he  pays  the  penalty  demanded,  he  has 
no  action  against  the  wrongdoers.  TtcUley  v.  Perkins,  77  Maryland,  252 ;  19 
Lawyers'  Rep.  Annotated,  632. 

"  From  the  earliest  dawn  of  the  common  law  a  constable  could  arrest 
without  warrant  when  he  had  reasonable  grounds  to  suspect  that  a  felony 
had  been  committed ;  and  he  was  authorized  to  detain  the  suspected  party 
such  a  reasonable  length  of  time  as  would  enable  him  to  carry  the  accused 
before  a  magistrate.  And  this  is  still  the  law  of  the  land."  "It  cannot  be 
questioned  that  when  a  person  is  arrested,  either  with  or  without  a  warrant; 
it  becomes  the  duty  of  the  officer  or  the  individual  making  the  arrest  to  con- 
vey the  prisoner,  in  a  reasonable  time  and  without  unnecessary  delay,  before 
a  magistrate,  to  be  dealt  with  as  the  exigency  of  the  case  may  require.  The 
power  to  make  the  arrest  does  not  include  the  power  to  unduly  detain  in  cus- 
tody; but  on  the  contrary,  is  coupled  with  a  correlative  duty  to  take  the 
accused  before  a  magistrate  *  as  soon  as  he  reasonably  can.' "  **  If  the  officer 
fails  to  do  this,  and  unreasonably  detains  the  accused  in  custody,  he  will  be 
guilty  of  a  false  imprisonment,  no  matter  how  lawful  the  original  arrest  may 
have  been; "  Kirk  ^  Son  v.  Gairett,  84  Maryland,  383. 

On  an  arrest  without  warrant  for  felony,  on  Sunday,  the  officer,  on  the  next 
day,  requested  the  public  prosecutor  to  prepare  a  complaint  and  issue  a  war- 
rant, which  was  done  on  Tuesday.  This  was  held  a  not  unreasonable  delay. 
Diers  v.  Mallon,  46  Nebraska,  121. 

If  a  sheriff  with  warrant  endeavors  to  bring  the  accused  immediately 
before  the  Court,  but  it  has  adjourned,  he  may  detain  him  in  jail  until  the 
next  sitting.    Kent  v,  Miles,  68  Vermont,  48. 
VOL.  XV.  — 13 
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No.  13.  — EEG.  V.  CAMBEIDGE  GUAEDIANS. 
(1861.) 

RULE. 

The  Court  of  Quarter  Sessions  have  jurisdiction  to 
adjourn  the  hearing  of  an  appeal  to  the  following  Ses- 
sions, unless  the  Act  which  gives  the  appeal  expressly 
requires  that  it  should  be  determined  at  the  next  Sessions. 

Keg.  V.  Cambridge  Ouardians. 

so  L.  J.  M.  C.  187-141  (s.  c.  1  Best  &  Sm.  61 ;  7  Jur.  (N.  S.)  1073;  4  L.  T.  212; 

9  W.  B.  599). 

[187]     Appeal.  —  Qwxrter  Sessions,  —  Adjournment,  — Pauper  Lunatic 

At  the  hearing  of  an  appeal  against  an  order  made  by  justices  adjudicating 
the  settlement  of  a  pauper  lunatic  and  ordering  payment  for  his  maintenance,  the 
Court  have  power  to  adjourn  the  hearing  to  the  next  Sessions,  and  this  after  the 
hearing  and  trial  of  the  appeal  has  been  partly  proceeded  with. 

But  the  power  of  so  adjourning  ought  to  l>e  cautiously  and  carefully  exercised. 

On  an  appeal  against  an  order  of  two  justices  of  the  borough  of 
Birmingham,  dated  the  14th  of  May,  a.  d.  1860  (made  under  the 
"  Lunatic  Asylum  Act,"  16  &  17  Vict.,  c.  97),  adjudging  the  parish 
of  St.  Edward,  Cambridge,  to  be  the  place  of  the  last  legal  settle- 
ment of  William  Ind  Hailstone,  a  pauper  lunatic,  confined  in  the 
lunatic  asylum  of  the  said  borough  of  Birmingham,  and  ordering 
the  payment  by  the  said  guardians  of  the  poor  of  the  Cambridge 
Union  of  the  sums  incurred  and  to  be  incurred  for  the  maintenance 
of  the  said  pauper,  and  which  appeal  came  on  to  be  heard  at  "War- 
wick, at  the  Midsummer  Quarter  Sessions  of  the  peace  for  the 
county  of  Warwick,  held  on  the  4th  of  July,  a.d.  1860,  the  Court 
adjourned  the  further  hearing  of  the  said  appeal  to  the  then  next 
Quarter  Sessions  of  the  Peace,  subject  to  the  opinion  of  this  Court 
on  the  following 

CASE. 

The  settlement  relied  upon  by  the  respondents  at  the  trial  of  the 
said  appeal  was  a  settlement  by  apprenticeship ;  and  in  support  of 
this  settlement,  and  in  order  to  enable  them  to  give  secondary  evi- 
dence of  the  indenture  of  apprenticeship  of  the  said  pauper,  the 
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lespondents  called  evidence  to  prove  a  proper  search  for  the  said 
indenture  and  the  loss  of  the  same.  The  Sessions  on  hearing  this 
evidence,  and  on  the  objection  of  the  appellants,  held  that  a  sufl&- 
cient  search  for  the  missing  indenture  had  not  been  made  by  the 
respondents,  and  refused  to  admit  secondary  evidence  of  the 
same. 

The  respondents  then  applied  to  the  Sessions,  to  adjourn  the 
further  hearing  of  the  said  appeal  to  the  then  next  Quarter  Ses- 
sions, in  order  to  enable  them  to  make  further  search  for  the  said 
missing  indenture. 

On  the  part  of  the  appellants,  it  was  objected  that  the  statute 
16  &  17  Vict.,  c.  97,  limited  the  jurisdiction  of  the  Sessions  over 
the  said  appeal  to  the  particular  Sessions  at  which  the  same  was 
then  being  tried,  and  that  the  Sessions  had  no  power  to  adjourn 
the  further  hearing  of  the  said  appeal,  as  contended  for 
by  the  respondents,  *and  that  no  subsequent  Sessions  had  [*138] 
power  over  the  said  appeal ;  and  that  the  said  order  of  the 
14th  of  May,  a.  d.  1860,  ought  to  be  quashed,  there  being  no  evi- 
dence before  the  Sessions  to  support  the  same.  The  Sessions  held 
that  they  had  jurisdiction  to  adjourn  the  further  hearing  of  the 
appeal  to  the  then  next  Quarter  Sessions,  and  they  made  an  order 
adjourning  the  same  accordingly,  on  payment  of  the  costs  of  the 
day  by  the  respondents  to  the  appellants,  subject  to  the  opinion  of 
this  Court  on  this  point 

And  at  the  then  next  Quarter  Sessions  of  the  Peace,  held  at 
Warwick,  on  the  16th  of  October,  a.  d.  1860,  the  Court,  on  the 
application  of  the  respondents,  and  for  the  purposes  of,  and  without 
prejudice  to,  this  case,  further  adjourned  the  hearing  of  the  said 
appeal  to  the  then  next  Quarter  Sessions  of  the  Peace  in  and  for 
the  said  county. 

If  this  Court  should  be  of  opinion  that  the  decision  of  the  Court 
of  Quarter  Sessions  was  incorrect  on  this  point,  and  that  they  had 
no  jurisdiction  to  adjourn  the  further  hearing  of  the  said  appeal, 
then  the  said  order  of  Sessions  adjourning  the  said  appeal,  and  the 
said  order  of  the  14th  of  May,  1860,  to  be  quashed. 

Macaulay  and  Chandos  Leigh,  for  the  respondent.  —  The  Ses- 
sions had  power  to  adjourn  the  hearing  of  this  appeal.  It  is  neces- 
sary that  they  should  have  such  power,  so  as  to  do  justice  in  any 
particular  case  where  an  adjournment  is  required ;  and  this  Court 
will  suppose  that  they  have  exercised  a  sound  discretion  in  order- 
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ing  the  adjournment.  Indeed,  there  are  no  materials  before  the 
Court  by  which  it  could  come  to  the  conclusion  that  the  Sessions 
have  acted  unwisely. 

[Ceompton,  J.  —  It  would  have  been  their  duty  to  adjourn  upon 
good  reason  being  shown  at  the  beginning  of  the  hearing.  But  is 
that  so  when  the  hearing  is  regularly  entered  upon  ?  It  is  a  bad 
practice  to  adjourn  the  hearing  under  the  circumstances  which 
appear  in  this  case.  Blackburn,  J.  —  It  seems  to  me  that  they 
acted  indiscreetly  in  adjourning  for  the  purpose  of  giving  time  to 
make  a  further  search.  Crompton,  J.  —  In  The  Queen  v.  Kendal, 
1  R  &  E.  492,  28  L.  J.  (N.  S.)  M.  C.  110,  we  held  that  there  was 
a  power  to  adjourn  the  hearing ;  but  there,  as  the  counsel  was  only 
just  beginning  to  state  the  case,  it  was  very  nearly  the  same  as  if 
the  appeal  had  not  begun.] 

In  Bex  V.  The  Justices  of  IVilts,  13  East,  353,  Lord  Ellenborough, 
Ch.  J.,  said:  "I  hold,  without  any  doubt,  that  the  Court  who  are  to 
try  the  appeal  have  an  incidental  authority  to  adjourn  it,  when 
once  properly  lodged,  if  it  be  necessary  for  the  advancement  or 
convenience  of  justice,  and  that  the  Sessions  are  to  judge  of  the 
proper  occasion  for  doing  so." 

[Crompton,  J. — We  have  always  held  that  at  Nisi  Prius  we 
may  adjourn  a  cause  where  we  can  get  the  same  body  to  try  it.] 

The  Court  of  Quarter  Sessions  is  a  continuing  Court,  sitting 
under  the  same  commission  four  times  a  year.  But  it  will  be  said 
that  there  is  a  limitation  to  the  jurisdiction  of  Sessions  apparent 
upon  the  appeal  clause  in  16  &  17  Vict,  c.  97,  s.  108,  because,  after 
giving  an  appeal  to  the  next  General  Quarter  Sessions  of  the  Peace, 
it  says,  "  And  such  Sessions,  upon  hearing  the  said  appeal,  shall 
have  full  power  finally  to  determine  the  matter."  But  the  real 
meaning  is,  that  the  Sessions,  with  their  usual  powers  and  authori- 
ties, shall  have  full  power,  &c.  It  was  held  in  The  Queen  v. 
Belton,  11  Q.  B.  379,  17  L.  J.  M.  C.  70,  that  under  the  Licensing 
Act,  9  Geo.  IV.,  c.  61,  there  was  no  power  to  adjourn  an  appeal  to 
the  next  Sessions;  but  there  the  words  were  peculiar, and  the  dis- 
tinction is  adverted  to  by  Coleridge,  J.,  who  said :  "  I  would  not 
break  in  upon  the  general  power  of  Quarter  Sessions  to  adjourn 
cases  depending,  which  is  a  very  useful  one.  But  here  a  specific 
limit  is  given  by  the  language  of  the  Act.  The  words  *  Session  * 
and  *  Sessions  *  are  often  used  indiscriminately,  but  here,  in  section 
27,  an  appeal  is  given  to  the  General  or  Quarter  Sessions ;  and  then 
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it  is  said  that '  the  Court  at  such  session  '  shall  hear  and  deter- 
miue»  and  shall  make  such  order,  with  or  without  costs,  as  to  '  the 
said  Court  *  shall  seem  meet.  The  whole  power  of  the  Court  arises 
upon  this  clause,  and  is  tied  up  by  it"  And  Lord  Denman,  Ch.  J., 
said :  "  I  agree  in  the  opinion  expressed  by  Lord  Ellen- 
BOBOUGH  ♦in  The  Queen  v.  The  Justices  of  Wilts,  as  to  the  [*139] 
power  inherent  in  the  Sessions  under  ordinary  circum'- 
stances,  though  it  is  true  that  in  that  case,  as  my  Brother  Patteson 
intimated  in  The  Queen  v.  Kimholton,  6  Ad.  &  E.  603,  6  L.  J.  (N.  S.) 
M.  C.  90,  it  was  not  necessary  to  lay  down  so  general  a  proposition. 
But  giving  the  fullest  effect  to  the  general  rule  of  law,  I  think  th^ 
Sessions  had  no  power  to  act  upon  it  under  this  statute."  And  in 
Bovmian  v,  Blyth,  7  E.  &  B.  26,  in  error,  p.  47,  26  L.  J.  M.  C.  57. 
it  was  held  that  there  was  no  power  to  adjourn  the  consideration 
of  the  table  of  fees  to  be  taken  by  the  clerks  of  justices  from  one 
Sessions  to  another ;  but  that  was  upon  the  special  words  which 
precluded  the  construction  that  the  power  could  be  exercised  by 
any  but  the  next  subsequent  Sessions.  But  it  appears  from  The 
Queen  v.  Kimbolton,  above  referred  to,  that  the  justices  had  the 
power  to  adjourn,  if  they  thought  proper  to  do  so.  Coleridge,  J., 
said :  "  The  only  question  is,  whether  this  appeal  was  well  lodged. 
If  it  was,  the  Court  of  Quarter  Sessions  had  power  to  adjourn. 
Suppose  that  a  witness  were  ill,  or  that  any  other  circumstance 
occurred  which  made  it  impossible  to  go  on.  Every  Court  of  jus- 
tice has  an  incidental  power  of  adjourning,  unless  where  they  are 
bound  by  the  positive  words  of  a  statute."  So  in  JEx  parte  Becke, 
3  B.  &  Ad.  704,  it  was  held  to  be  matter  of  discretion. 

[Crompton,  J.  —  I  do  not  doubt  that  it  is  matter  for  them  to 
exercise  their  discretion  upon,  supposing  they  have  jurisdiction, 
but  that  is  the  point  upon  which  I  am  not  clear.] 

Keen  v.  The  Queen,  10  Q.  B.  928,  16  L.  J.  M.  C.  180,  shows  that 
a  judgment  may  be  respited  from  one  Sessions  to  another  without 
adjourning  the  Sessions. 

Huddleston  and  Isaac  Spooner,  for  the  appellants.  —  There  is  no 
doubt  that  an  appeal  may  be  adjourned  before  the  hearing,  but  it 
cannot  be  done  after  the  hearing  has  commenced.  Before  the 
hearing  the  Sessions  may  either  respite  or  adjourn,  and  after  the 
case  is  heard  they  may  respite  their  judgment ;  but  in  this  case, 
even  if  the  power  existed,  it  ought  not  to  have  been  exercised,  for 
the  adjournment  was  asked  for  to  enable  the  respondents  to  supply 


198  JUSTICE  OF   THE  PEACE. 

Ho.  18.  —  Bag.  V.  Cambridge  Guaidiaof ,  80  L.  J.  K.  C.  189, 140. 

a  want  of  evidence  occasioned  by  their  own  negligence.  Another 
reason  why  it  seems  improper  to  exercise  such  a  power  is,  that  the 
Court  to  which  the  appeal  is  adjourned  might  consist  of  a  number 
of  persons  not  one  of  whom  had  been  at  the  original  Sessions. 
There  is  no  case  in  which  it  has  been  held  that  such  a  power 
exists.  The  Court  of  Quarter  Sessions  cannot  have  a  greater  power 
of  adjournment  than  this  Court  has  at  Nisi  Prius,  and  yet  until 
the  Common  Law  Procedure  Act,  1854,  s.  19,  there  was  no  power 
to  adjourn  during  the  hearing  of  the  cause. 

[Blackburn,  J. — If  the  appeal  was  commenced,  and  during  the 
examination  of  an  important  witness  he  fell  ill,  and  there  was 
reasonable  evidence  to  show  that  he  would  be  well  enough  to  give 
evidence  at  the  next  Sessions,  though  not  before,  could  not  the 
Court  adjourn  the  appeal  ?] 

The  proper  course  would  be  to  adjourn  the  case  and  the  Ses- 
sions ;  in  a  criminal  ctuse,  the  jury  would  be  discharged,  and  con- 
tinuances entered  on  the  record.  The  words  pf  section  108  of  the 
16  &  17  Vict.,  c.  97,  are  dififerent  from  those  of  section  128,  where 
power  is  given  to  the  Sessions  to  adjourn  an  appeal  against  orders 
other  than  orders  for  adjudication  of  settlement  of  pauper  lunatics, 
or  for  their  maintenance.  In  the  latter  section  power  is  expressly 
given  to  adjourn,  but  in  section  108  "  such  Sessions  "  are  fully  to 
determine  the  matter.  *'  Such  "  means  the  same  as  regards  time 
and  place,  that  is  the  General  Quarter  Sessions  for  the  locality. 
In  Bac,  Abr.,  vol.  2,  p.  477,  under  the  title  "  Court  of  Sessions  of 
Justices  of  the  Peace,"  it  is  said,  **When  the  justices  are  once 
legally  convened,  they  cannot  adjourn  any  matter  depending  before 
them  without  expressly  adjourning  the  Sessions  also ;  which  ad- 
journment must  show  when  the  original  Sessions  commenced." 
And  the  author  refers  to  The  Queen  v.  Heading,  Cas.  temp. 
Hardw.  80. 

[Blackburn,  J.  —  It  is  very  strange  that  that  case  should  be 

cited  as  an  authority  for  the  sentence  you  have  read  from 

[*  140]   Bac.  *  Abr.,  for,  as  I  read  it,  it  seems  to  be  a  decision  that 

the  Sessions  may  adjourn  in  the  middle  of  the  case  for  the 

purpose  of  taking  the  opinion  of  the  Judges.] 

No  doubt  the  Sessions  may  be  continued  for  the  purpose  of  tak- 
ing the  opinion  of  the  Judges ;  but  the  effect  of  the  decision  is, 
that  the  Sessions  must  give  final  judgment,  just  as  in  a  case  when 
the  Sessions  give  judgment  and  grant  a  case  for  the  opinion  of 
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'  this  Court  In  The  Queen  v.  The  Justices  of  Warwickshire,  28  L.  J. 
M.  C.  249,  it  was  held  that  the  Sessions  had  a  discretion  to  decide 
whether  an  appeal  should  be  respited  or  not,  but  there  had  been 
no  part  hearing  in  that  case. 

Ceompton,  J.  —  I  am  of  opinion,  upon  the  whole,  that  the  Ses- 
sions had  power  to  adjourn  the  hearing  of  this  appeal  It  is  a 
power  to  be  exercised  with  great  care,  and  ought  not  to  be  resorted 
to  unless  in  cases  where  the  interests  of  justice  require  it ;  as,  for 
instance,  in  cases  where  a  justice  or  an  important  witness  has 
fallen  ill  in  the  course  of  the  hearing.  The  question  which  we 
have  to  decide  is,  whether  the  justices  had  jurisdiction  to  adjourn 
the  appeal  if  they  thought  it  right  to  do  so.  I  am  afraid  that  in 
The  Queen  v.  Kendal  I  rather  hastily  assumed  that  if  the  case  had 
been  entered  upon,  it  could  not  have  been  adjourned ;  the  point 
did  not  actually  come  before  the  Court,  but  I  said  what  I  thought, 
that  in  such  a  case  there  would  be  no  jurisdiction  to  adjourn.  I 
should  have  spoken  more  correctly,  if  I  had  said  that  in  general 
the  appeal  ought  not  to  be  adjourned.  But  the  appellants  have 
failed  to  make  out  that  there  is  any  difference  between  such  a 
case  and  the  ordinary  one  of  an  appeal  being  adjourned.  In  The 
Queen  v.  The  Justices  of  Warwickshire  we  decided  that  the  appeal 
might  be  respited  to  the  next  Sessions;  and  that  being  so,  the 
whole  argument  on  the  part  of  the  appellants  fails,  for  the  only 
ground  upon  which  they  rest  their  contention  is  removed  when  it 
is  shown  that  the  first  Sessions  has  not  an  exclusive  jurisdiction 
to  decide  the  appeaL  I  think  our  decision  in  The  Queen  v.  The  Jus- 
tices of  Warwickshire  was  quite  correct,  because  the  general  words 
of  the  statute  do  not  show  that  the  justices  at  the  first  Sessions 
are  the  only  justices  who  can  hear  and  determine.  In  The  Queen 
v.  Belton  the  words  were  peculiar,  and  left  the  case  free  from 
doubt.  The  general  power  of  the  Sessions  to  adjourn  an  appeal  or 
to  adjourn  the  determination  is  not  disputed,  but  it  is  contended 
that  there  is  no  power  to  adjourn  to  another  Sessions  after  the 
hefLring  is  commenced ;  but  if  part  of  an  appeal  can  be  adjourned, 
I  do  not  see  why  the  hearing  as  well  as  the  determination  should 
not  be  so  as  well.  I  think  that  if  the  circumstances  make  it 
proper  to  adjourn  the  appeal,  the  whole  should  be  adjourned,  and 
should  be  heard  again  from  the  beginning.  The  authorities  show 
that  an  appeal  may  be  adjourned  to  the  next  Sessions,  by  way  of 
entering  continuances,  and  the  counsel  for  the  appellants  admit 
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that  it  may  be  done  for  the  purpose  of  consulting  the  Judges  of 
Assize ;  if  so,  why  may  it  not  be  done  in  other  cases  as  well  ?  No 
doubt  there  may  be  great  inconvenience  in  adjourning  when  the 
appeal  has  been  partly  heard,  but  that  is  only  a  question  of  degree, 
and  cannot  show  that  there  is  no  jurisdiction.  The  King  v.  Hed- 
ingham  Sible,  Burr.  Settlement  Cases,  112,  was  a  case  where  a 
question  was  referred  by  the  Sessions  to  the  Judges  of  Assize,  and 
an  order  founded  upon  the  decision  of  the  Judges  was  held  bad 
because  there  had  been  no  continuance  or  adjournment  when  the 
question  was  put  to  the  Judges.  The  reporter  does  not  say  it 
would  have  been  improper  to  enter  continuances  and  adjourn  the 
appeal,  and  the  expression  used,  "  that  the  Sessions  could  not  take 
the  matter  up  again,"  would  ?eem  to  ahow  that  there  was  some- 
thing to  be  done ;  and  I  think  that  probably  they  would  not  decide 
finally  before  consulting  the  Judges,  and  therefore,  though  it  is 
not  said  that  the  case  had  not  been  fully  heard  and  determined,  it 
seems  probable  that  such  was  the  case.  In  The  Queen  v.  Beading 
it  seems  to  me  that  the  Sessions  did  adjourn  in  the  middle  of  the 
hearing  to  the  next  Sessions.  I  have  come  to  the  conclusion  that 
the  justices  have  a  general  power  to  adjourn,  but  I  think  that  the 

power  ought  to  be  exercised  with  great  care  and  caution, 
[*  141]   and  probably  the  true  reason  for  the  scarcity  *  of  decisions 

upon  the  subject  is  the  unwillingness  which  has  been  felt 
in  practice  to  use  the  power  which  they  have. 
•   Hill,  J.  —  I  am  of  the  same  opinion. 

Blackburn,  J.  —  I  am  of  the  same  opinion.  I  only  wish  to 
add,  that  the  words  of  section  108  are  sufl&cient  to  give  jurisdiction 
to  another  Sessions  to  deal  with  the  appeal.  The  general  rule  as 
to  adjournment  is  laid  down  by  Lord  Ellenborough,  Ch.  J.,  in  The 
Queen  v.  T?ie  Justices  of  Wilts,  He  was  not  speaking  of  a  case 
where  there  had  been  a  partial  hearing;  and  the  question  now 
before  us  is,  whether  it  is  impossible  to  justify  such  an  adjourn- 
ment in  any 'case  at  all  where  it  may  be  for  the  advancement  of 
justice  that  it  should  be  done.  We  are  only  asked  whether  there 
is  jurisdiction  to  do  it.  When  a  case  has  been  begun  and  is  only 
partially  heard,  there  is  no  doubt  that  it  may  be  exceedingly  incon- 
venient to  adjourn;  and  the  Sessions  ought  to  pause  long,  and 
require  good  ground  to  be  laid  for  the  adjournment,  but  I  am 
unable  to  see  that  in  no  case  is  there  the  power  to  adjourn.  In 
this  case  it  may  have  been  very  proper,  and  it  may  have  been 
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improper;  I  cannot  tell  about  that.  The  discretion  is  given  to 
them,  and  they  must  decide  whether  adequate  reason  is  shown  or 
not  The  Qiuen  v.  Reading  seems  to  have  been  a  case  where  the 
matter  was  referred  to  the  Judges  after  a  partial  hearing,  and  the 
case  seems  to  have  been  taken  up  by  a  subsequent  Sessions, 
Lord  Hardwicke  said :  "  Where  an  appeal  is  lodged  in  the  Sessions, 
it  is  necessary  that  they  make  a  direct  and  final  judgment  (Salk. 
480),  and  they  cannot  refer  it  to  the  Judges  of  Assize  for  their 
judgment;  and  the  case  of  Tlie  King  v.  Willey  this  term;  and, 
therefore,  had  the  matter  rested  upon  the  first  order,  it  would 
undoubtedly  have  been  bad ;  but  then  it  cannot  be  doubted  that 
they  may  continue  over  the  determination  on  the  appeal  by  a 
proper  adjournment,  either  to  take  the  advice  of  the  Judges,  or 
for  any  other  reason."  Therefore,  I  understand  him  to  say  that, 
for  sufficient  reasons,  the  Sessions  may  adjourn  the  hearing,  and 
the  only  question  before  us  is,  whether  there  is  such  jurisdiction. 

Jxidgmentfor  the  respondents. 


ENGLISH  NOTES. 

As  to  the  general  power  of  justices  at  Quarter  Sessions  to  adjourn  the 
consideration  of  a  matter  properly  before  thexa  to  a  subsequent  Sessions, 
see  also  Heg.  v.  Justices  of  Westmoreland  (1868),  L.  E>.  3  Q.  B.  457, 
37  L.  J.  M.  C.  115,  9  B.  &  Sm.  288,  11  Cox  C.  C.  172.  Most  of  the 
cases  on  the  point  anterior  to  the  principal  case  are  there  collected.  It 
may  be  noted  that  in  one  of  these  cases,  namely,  Itex  v.  Justices  of 
Wilts  (1811),  13  East,  352,  it  was  decided  that  although  a  statute  giv- 
ing  an  appeal  to  the  Sessions  within  four  months  after  the  cause  of 
complaint  shall  arise,  directs  the  justices  at  the  said  Sessions  to  deter- 
mine the  matter  of  such  appeal;  yet  it  seems  they  have  an  incidental 
power  of  adjourning  it  to  another  Sessions  upon  lawful  cause,  such  as 
the  absence  of  a  material  witness,  of  the  sufficiency  of  which  they  are 
to  judge. 

In  Rawnsletj  v.  Hutchinson  (1871),  L.  R.  6  Q.  B.  305,  40  L.  J.  M. 
C.  97,  23  L.  T.  843,  19  W.  R.  436,  it  was  held  that  where,  at  a  General 
Quarter  Sessions  held  in  October,  an  appeal  was  dismissed  with  costs, 
but  the  amount  of  such  costs  was  not  ascertained  by  the  clerk  of  the 
peace  until  the  Sessions  held  in  November,  an  order  of  Sessions  for 
payment  of  such  ascertained  amount  of  costs  was  good.  But  in  Mid- 
land Railway  Co,  v.  Edmonton  Guardians  (1894),  1895,  1  Q.  B.  357, 
64  L.  J.  Q.  B.  113,  72  L.  T.  206,  43  W.  R.  309;  (affirmed  H.  L.)  1895, 
A.  C.  485,  64  L.  J.  Q.  B.  710,  72  L.  T.  811,  the  opinion  was  expressed 
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by  Lord  Halsbury  and  A.  L.  Smith,  L.  J^  that  where  costs  are 
allowed  by  an  order  of  Quarter  Sessions  and  consent  to  a  taxation  out 
of  Sessions  is  not  given^  no  subsequent  Court  of  Quarter  Sessions  has 
jurisdiction  to  order  a  taxation. 

It  has  been  held  in  an  Irish  case  that  justices  at  Petty  Sessions  have.  • 
in  addition  to  the  power  of  adjournment  given  to  them  by  statute,  an 
inherent  power  of  adjourning  a  case  at  any  time  to  any  further  Sessions : 
lieff.  V.  Justices  of  Cork  (1885),  18  L.  K.  Ir.  99;  but  that  where  a  case 
is  fully  heard  and  only  adjourned  for  the  purpose  of  determining  and 
pronouncing  the  order,  the  same  justices  who  heard  the  case  must  also 
concur  in  the  order  pronounced :  lb. 


Section  III. — EssmUdls  of  Procedure. 

No.   14. -REG.  V,  HYDE 
(Q.  B.  1852.) 

RULE. 

The  forms  of  conviction  given  in  the  schedule  to  the 
Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.,  c.  43), — 
now  superseded  by  the  forms  of  the  Summary  Jurisdiction 
Rules,  1886,  made  under  the  powers  of  the  Summary  Juris- 
diction Act,  1879  (42  &  43  Vict.,  c.  49,  s-  29),  — apply  to 
all  cases ;  and  convictions  drawn  up  in  such  of  the  forms 
as  are  applicable  to  the  particular  case  are  sufficient. 

Keg.  Y.  Hyde. 

21  L.  J  M.  0.  94-96  (s.  c.  7  El.  &  Bl.  859  n.;  16  Jar.  337). 

[94]  Conviction.  —  Validity,  —  Statutory  Forms. 

The  forms  of  convictions  given  in  the  schedule  to  the  11  &  12  Vict.,  c.  43, 
apply  to  all  cases ;  and  convictions  drawn  up  in  such  of  the  forms  as  are  ap- 
plicahle  to  the  case  are  sufficient. 

A  conviction  under  the  Game  Acts,  1  &  2  Will.  IV.,  c.  82,  and  5  &  6  Will.  IV., 
c.  20,  8.  21,  adjudged  a  pecuniary  penalty,  to  be  paid  and  applied  according  to 
law,  f(»llowing  the  words  of  Form  I.  2,  in  the  schedule  to  11  &  12  Vict.,  c.  48. 
The  Game  Acts  provided  that  one  moiety  of  the  penalty  should  be  paid  to  the 
infonner,  and  the  other  moiety  to  go  to  the  overseers  of  the  poor,  and  to  be  paid 
to  one  of  the  overseers  or  to  some  other  parish  officer  appointed  by  the  justice. 

Hddf  that  the  conviction  was  sufficient. 
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The  following  conviction,  and  an  order  of  Sessions  confirming 
the  same,  having  been  removed  into  this  Court  by  certiorari,  in 
order  to  enforce  it  under  12  &  13  Vict.,  a  45,  s.  18,  a  rule  nisi  to 
quash  the  conviction  was  afterwards  obtained. 

"  Kent,  to  wit.  —  Be  it  remembered,  that  on  the  27th  day  of 
December,  A.  D.  1850,  at  Sevenoaks,  in  the  said  county  of  Kent, 
John  Hyde  the  younger  is  convicted  before  the  undersigned,  two 
of  Her  Majesty's  justices  of  the  peace  for  the  said  county,  for  that 
he,  the  said  John  Hyde,  did  between  the  Ist  day  of  February  last 
past,  and  the  1st  day  of  October  last  past,  to  wit,  on  the  28th  day 
of  September  last  past,  at  the  parish  of  Kemsing,  in  the  county 
aforesaid,  kill  one  pheasant,  contrary  to  the  statute  in  such  case 
made  and  provided,  and  we  adjudge  the  said  John  Hyde  for  his 
said  offence  to  forfeit  and  pay  the  sum  of  5$.,  to  be  paid  and  applied 
according  to  law,  and  also  to  pay  to  George  Turner,  who  prosecutes 
in  this  case,  the  sum  of  £1  2«.  for  his  costs  in  this  behalf;  and  if 
the  said  several  sums  be  not  paid  forthwith,  we  adjudge  the  said 
John  Hyde  to  be  imprisoned  in  the  house  of  correction  at  Maid- 
stone, in  the  said  county,  for  the  space  of  one  calendar  month, 
unless  the  said  several  sums  shall  be  sooner  paid.  Given  under 
our  hands  and  seals  the  day  and  year  first  above  mentioned,  at 
Sevenoaks,  in  the  county  of  Kent  aforesaid. 

"  W.  Lambarde  (l.  s.). 
"C.  R  C.  Petley  (l.s.)." 

Archbold  now  showed  cause.  This  is  a  conviction  under  1  & 
2  WilL  IV.,  c.  32,  by  section  35  of  which  the  certiorari  is  taken 
away. 

[Hawkins.  —  This  objection  was  raised  when  the  writ  was  moved 
for.  If  it  issued  improvidently,  there  should  have  been  a  motion 
to  quash  it  Upon  the  present  rule  no  point  can  be  argued 
except  as  •  to  the  validity  of  the  conviction.  Moreover,  here  [*95] 
the  order  of  Sessions  is  brought  up  to  be  enforced,  and  any 
objection  can  therefore  be  taken.  The  Queen  v.  ffellier,  29  L  J. 
M.  C.  3.  Thirdly,  the  conviction  is  wholly  without  jurisdiction, 
and  so  the  certiorari  is  not  taken  away.] 

The  objection  raised  here  is  not  to  the  jurisdiction,  but  to  the 
form  of  the  conviction  in  not  distributing  the  penalty.  But  the  con- 
viction is  perfectly  good  in  this  respect  By  the  5  &  6  Will.  IV., 
c  20,  s.  21,  one  moiety  of  the  penalty  is  to  go  to  the  overseers  to 
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be  applied  to  the  county  rate,  and  the  other  moiety  to  the  informer. 
The  justices,  therefore,  had  no  discretion  in  the  matter,  and  so  no 
distribution  of  the  penalty  was  required.  In  re  Boothroyd,  15 
M.  &  W.  1, 15  L.  J.  M.  C.  57. 

[Coleridge,  J.  —  It  does  not  state  who  the  informer  is.] 

It  states  who  prosecutes,  and  that  is  the  same  thing.  But  this 
conviction  follows  the  form  in  the  Schedule  I.  2,  to  11  &  12  Vict., 
c.  43,  which  is  made  sufl&cient  by  sect.  32  of  that  Act.  It  cannot 
be  necessary  to  specify  in  the  conviction  the  person  to  whom  the 
penalty  is  to  be  paid,  because  it  may  be  ordered  to  be  paid  forth- 
with, and  the  conviction  itself  need  not  be  drawn  up  until  after- 
wards. When  the  certiorari  was  granted  it  was  suggested  that 
sect  17  of  the  11  &  12  Vict.,  c.  43,  did  not  apply  where  there  is 
no  distribution  of  the  penalty ;  but  that  is  not  so ;  that  section 
assumes  that  some  one  of  the  three  forms  referred  to  will  meet 
every  case. 

[Fatteson,  J.  —  It  would  have  been  sufficient  if  the  defendant 
had  paid  the  justices.] 

It  may  be  paid  to  the  justices'  clerk  or  to  any  of  the  overseers. 
In  GHffith  V.  Harries,  2  M.  &  W.  335 ;  6  L.  J.  (N.  S.)  M.  C.  29,  and 
Chaddock  v.  WUbraham,  5  C.  B.  645,  17  L.  J.  M.  C.  79,  there  was 
a  clear  excess  of  jurisdiction  and  not  a  mere  want  of  particularity, 
which  is  the  most  that  can  be  suggested  here.  Ux  parte  Ropwood, 
19  L.  J.  M.  C.  197,  shows  that  this  Court  will  not  review  the  man- 
ner in  which  justices  have  exercised  their  jurisdiction. 

Bramwell  and  Hawkins  in  support  of  the  rule.  —  Every  convic- 
tion must  show  that  an  offence  has  been  committed,  and  a  penalty 
imposed  according  to  law :  Paley  on  Convictions,  p.  190;  and  the 
mode  of  paying  the  penalty  must  be  adjudged  as  part  of  the  con- 
viction :  The  King  v.  Dimpsey,  2  T.  R.  96.  In  this  case  a  moiety 
of  the  penalty  is  to  be  paid  to  one  of  the  overseers,  or  to  some 
other  parish  officer  appointed  by  the  justice ;  until  the  justice  has 
exercised  his  discretion  as  to  the  person  to  receive  it,  the  law  can- 
not apply  the  penalty. 

[Patteson,  J.  —  Unless  the  justices  appoint  any  other  person, 
the  penalty  is  to  be  paid  to  one  of  the  overseers.  The  form  in  1  & 
2  Will.  IV.,  c.  32,  s.  39,  is  silent  about  any  other  officer.] 

At  all  events,  the  justices  must  select  one  of  the  overseers. 
Then,  as  to  the  other  moiety,  there  is  nothing  to  show  the 
defendant  who  is  the  informer  to  whom  it  is  to  be  paid.      Chad- 
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dock  V.   WUhraham  shows  that  the  person  must  be  accurately 
designated. 

[Lord  Campbell,  Ch.  J.  —  There  the  penalty  was  ordered  to  be 
paid  to  a  wrong  person,  and  in  default  the  defendant  was  to  be 
imprisoned,  which  was  a  clear  excess  of  jurisdiction.] 

So  here,  there  is  no  proper  adjudication  of  the  persons  to  whom 
the  penalty  is  to  be  paid,  and  therefore  the  imprisonment  is 
illegal 

[Lord  Campbell,  Ch.  J.  —  This  conviction  follows  the  form  given 
in  11  &  12  Yict.,  c.  43.  If  that  is  not  sufficient  such  a  form  be- 
comes a  mere  snare.] 

The  Legislature  could  not  have  intended  that  the  form  should 
apply  to  all  cases,  even  where  the  law  does  not  make  a  semblance 
of  direction  with  respect  to  the  payment  of  the  penalty.  It  must 
be  looked  upon  as  a  model  merely,  and  not  as  obligatory  upon  the 
justices. 

Lord  Campbell,  Ch.  J.  —  It  is  difficult  to  see  how  a  certiorari 
lies  in  this  case,  but  upon  that  point  I  give  no  opinion. 
*  In  the  case  of  Ghaddock  v.  WUhraham  there  was  a  clear  [*96] 
excess  of  jurisdiction,  because  the  justices  directed  an  im- 
prisonment which  they  had  no  power  to  order,  and  therefore  the 
certiorari  clearly  lay.  Here  there  is  not  the  same  excess  of  juris- 
diction, and  this  case  therefore  is  not  governed  by  that  authority. 
However,  the  conviction  being  now  before  us,  it  seems  to  me  it 
ought  to  be  supported,  for  although  it  may  not  be  sufficient  under 
1  &  2  Will  IV.,  I  think  it  is  quite  sufficient  under  11  &  12  Vict., 
c.  43,  inasmuch  as  it  follows  exactly  the  requisites  and  the  form 
which  that  Act  prescribes.  It  is  a  conviction  in  a  penalty,  and  in 
default  of  payment  imprisonment,  and  it  is  couched  in  ipsissimis 
verbis  of  the  form  given  in  the  schedule;  it  states  also  those 
matters  which  are  required  by,  but  which  are  not  set  out  in,  the 
form.  The  Legislature  thought  this  was  enough  to  be  shown,  and 
substantially  no  hardship  or  practical  inconvenience  is  likely  to  arise 
from  considering  the  form  to  apply  to  this  case,  because  the  party 
convicted  can  easily  learn  how  he  is  to  pay  the  penalty  and  relieve 
himself  from  imprisonment.  If  it  be  necessary  for  the  justices  to 
select  to  which  of  the  overseers  payment  is  to  be  made,  or  to  point 
out  any  other  parish  officer  for  that  purpose,  that  may  be  done  by 
word  of  mouth.  As,  therefore,  the  form  given  by  the  Act  has  been 
pursued,  I  think  the  conviction  must  be  held  good. 
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Pattbson,  J.  —  I  have  had  some  doubt  whether  a  certiorari 
would  lie  in  this  case.  The  case  that  has  been  referred  to  was  one 
in  which  the  justices  had  ordered  payment  to  a  person  who  had 
no  right  to  receive  it,  which  was  clearly  an  excess  of  jurisdic- 
tion. Here  it  is  said  that  the  imprisonment  was  an  excess  of 
jurisdiction ;  but  how  far  that  could  be  considered  anything  more 
than  a  matter  of  form,  in  respect  of  which  the  certiorari  in  this  case 
is  taken  away,  it  is  not  necessary  now  to  determine,  because  I  think 
the  form  given  by  the  11  &  12  Vict.,  c.  43,  does  apply  here,  and 
that  a  conviction  drawn  up  according  to  that  form  is  sufficient.  It 
applies  to  all  cases  in  which  a  penalty  and  imprisonment  are 
imposed,  and  the  justices  having  so  drawn  up  the  conviction  in 
this  case,  I  think,  even  supposing  the  certiorari  to  lie,  that  it  is 
good  and  must  be  upheld.  I  wish  to  guard  myself  from  saying 
whether  the  37th  section  of  the  first  Act,  1  &  2  Will.  IV.,  c.  32, 
does  or  does  not  apply,  so  as  to  require  the  justices  to  name  one  of 
the  overseers  to  whom  the  penalty  should  be  paid. 

Coleridge,  J.  —  Assuming  that  the  certiorari  would  lie,  of  which 
I  have  some  doubt  if  the  case  had  stood  upon  the  two  Acts  of  Will. 
IV.,  I  should  have  felt  a  difficulty ;  but,  I  think,  under  the  11  &  12 
Vict.,  c.  43,  the  conviction  may  be  upheld.  The  17th  section  of 
that  Act  was  intended  to  embrace  all  cases,  both  of  convictions  and 
orders,  under  a  threefold  division.  First,  where  the  punishment 
under  the  conviction  was  to  be  by  distress,  and  in  default  impris- 
onment ;  secondly,  where  a  penalty  was  imposed,  and  in  default 
of  payment  imprisonment;  thirdly,  where  the  punishment  was  by 
imprisonment  only.  And  in  the  case  of  orders  just  the  same  divi- 
sion is  followed.  That  being  the  classification,  the  language  of  the 
section  is,  that  in  all  cases  of  convictions  (no  exception  whatever 
being  made)  it  shall  be  lawful  for  the  justices  to  draw  up  their 
conviction  in  such  one  of  the  forms  (I.  1-3)  in  the  schedule  as 
shall  be  applicable  to  the  case,  or  to  the  like  effect.  That  is  to  say, 
the  justices  are  to  turn  to  the  three  forms  given,  and  to  select  the 
one  applicable  to  the  particular  case.  It  may  turn  out  that  some- 
thing may  not  have  been  exactly  provided  for  in  the  form,  but  the 
Legislature  has  thought  it  better  to  prescribe  a  form  that  may  in 
all  cases  be  used,  than  to  leave  the  conviction  open  to  every  attack 
which  might  be  pointed  out  by  ingenuity,  knowing  well,  as  we  do 
in  this  case,  that  no  substantial  hardship  would  follow  to  the  party 
convicted ;  it  being  remembered  also  that  we  are  dealing  with  a 
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conviction  which  may  not  be  drawn  up  at  all,  unless  required  for 
the  purpose  of  an  appeal.  I  think,  therefore,  that  as  the  convic- 
tion follows  the  form  given  by  the  statute,  it  is  perfectly  valid. 

Bule  discharged. 

ENGLISH   NOTES. 

Before  the  Summary  Jurisdiction  Act,  1848,  a  general  form  for  sum- 
mary  couvictions,  where  no  form  was  provided  by  the  particular  statute^ 
was  given  by  3  (Jeo.  IV.,  c.  23. 

In  summary  conyictions  matters  of  form  must  be  strictly  obserred  as 
in  indictments.  Rex  v.  Pain  (1826),  No.  lo,  p.  208,  post.  If  part  of  a 
conviction  is  bad  the  whole  is  bad.  Eex  v.  Patchett  (1804),  5  East,  339. 
Where  justices  had  convicted  a  person  in  one  penalty  for  two  alleged 
offences,  and  the  conviction  was  bad  as  to  one  of  them,  it  was  held  to  be 
bad  altogether.  Bettesworth  v.  Allingham  (1885),  16  Q.  B.  D.  44,  34 
W.  R.  296. 

The  conviction  may  state  the  time  when  the  offence  was  committed 
as  being  between  two  dates.  Onley  v.  Gee  (1861),  30  L.  J.  M.  C.  222y 
42  L.  T.  338.  The  place  must  be  sufBcieutly  stated  to  show  that  the 
justices  had  jurisdiction.  Rex  v.  HazeU  (1810),  13  East,  139;  Rex  v. 
Chandler  (1811),  14  East,  267;  In  re  Peerless  (1841),  1  Q.  B.  143, 
10  L.  J.  M.  C.  67. 

A  conviction  is  bad  where  the  charge  does  not  in  terms  show  a  legal 
offence,  although  the  meaning  of  the  charge  was  understood  by  the  party 
charged,  and  was  in  a  form  used  time  out  of  mind  in  the  Court  before 
which  the  party  was  charged.  Ex  parte  Daisy  Hopkins  (1892),  61  L. 
J.  Q.  B.  240,  m  L.  T.  53,  17  Cox  C.  C.  444. 

In  stating  an  offence  in  a  conviction  it  is  sufficient  to  follow  the 
words  of  the  Act  by  which  the  offence  is  created ;  In  re  Perham  (1859), 
5  Hurl.  &  N.  30,  29  L.  J.  M.  C.  33,  5  Jur.  (N.  S.)  1221;  but  the  con- 
viction  must  bring  the  offence  within  the  words  of  the  Act:  Rex  v. 
Marsh  (1824),  2  B.  &  C.  717,  4  Dowl.  &  Ry.  260. 

In  Fletcher  v.  Calthrop  (1845),  6  Q.  B.  880,  19  L.  J.  M.  C.  49,  1 
New  Sess.  Cas.  529,  it  was  held  that  where  an  act  was  made  punishable 
by  statute  on  summary  conviction,  which  act  might  be  lawful  if  per- 
formed under  certain  circumstances,  these  circumstances  ought  to  be 
negatived  in  the  conviction.  And  it  would  seem  that  this  is  still  nec- 
essarj',  as  the  Summary  Jurisdiction  Acts,  1848  and  1879,  though  they 
make  it  unnecessary  to  negative  an  exception  in  an  information  or  com- 
plaint, are  silent  as  to  convictions. 

All  the  facts  material  to  constitute  the  offence  should  be  alleged: 
Rex  V.  Jukes  (1800),  8  T.  IL  536,  5  R.  R.  445;  Rex  v.  Walsh  (1834), 
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3  ]Sr.  &  M.  632;  Chaneyy.  Fain  (1841),  1  Q.  B.  712;  and  there  ought 
to  be  no  room  for  doubt  as  to  the  offence  with  which  the  defendant  is 
charged :  Eex  v.  Pereira  (1834),  2  Ad.  &  El.  375.  Where  an  Act  gives 
summary  proceedings  for  various  offences,  the  conviction,  though  for- 
mally drawn,  will  not  support  a  commitment  if  it  leaves  it  uncertain 
under  which  section  of  the  Act  the  conviction  actually  took  place. 
Charter  Y.  araeme  (1849),  13  Q.  B.  227, 18  L.  J.  M.  C.  73.  A  defend- 
ant may  be  convicted  of  several  offences  in  the  same  conviction.  Rex  v. 
Swallow  (1799),  8  T.  R.  284. 

A  conviction  which  does  not,  contain  an  adjudication  cannot  be  sup- 
ported.    Rex  V.  Harris  (1797),  7  T.  R.  238. 

Surplusage  does  not  vitiate  a  conviction.     Rex  v.  Jefferies  (1792), 

4  T.  R.  767;  Rex  v.  Picton  (1802),  2  East,  195;  Charters.  Graeme 
(1849),  13  Q.  B.  227,  18  L.  J.  M.  C.  73. 

The  conviction  need  only  be  signed  by  two  justices,  where  the  offence 
is  within  the  jurisdiction  of  two  justices.  Ex  parte  Roynton  (1850),  14 
Justice  of  the  Peace,  129. 

Quashing  a  conviction  on  a  penal  statute  for  mere  matter  of  form  at 
Sessions,  was  held  not  to  be  an  acquittal  of  the  defendant,  so  as  to  con- 
clude the  case  against  any  further  inquiry  in  the  Court  of  King's  Bench. 
Rex  V.  Ridgway  (1822),  5  B.  &  Aid.  527,  1  Dowl.  &  Ry.  132. 

An  instrument  in  which  a  magistrate  states  that  a  party  has  been 
brought  before  him  and  is  to  be  punished  in  pursuance  of  an  Act  of 
Parliament,  is  a  conviction  and  not  an  order.  Ex  parte  Gray  (1844), 
1  New  Sess.  Cas.  354,  8  Jur.  1049. 


No.  15.  — Ex  PARTE  PAIN. 
(k.  b.  1826.) 

RULE. 

Where  a  statute  describes  an  offence  by  an  alternative, 
a  summary  conviction,  stating  the  offence  in  the  alterna- 
tive, but  not  stating  which  of  the  alternatives  has  been 
committed,  is  bad. 

Ex  parte  Pain. 

5  Barn.  &  Cress.  251-254  (29  R.  R.  231 ;  8.  c.  nom.  Rex  v.  Pain,  7  Dowl.  &  Ry.  678). 
Jiistice  of  the  Peace,  —  Statutory  Offence.  —  Alternative,  —  Conviction. 

[251]         By  the  6  Geo.  IV.,  c.  108,  s.  3,  it  was  enacted  that  vessels  of  a  certain 
descriptiou  found   **  in  any  part  of  the  British  or  Irish  Channels,  or 
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elsewhere  on  the  high  seaa,  within  one  hundred  leagues  of  the  coasts  of  the 
United  Kingdom,"  having  'Mn  any  manner  attached  thereto"  casks  of  certain 
dimensions,  '^  of  the  sort  or  description  used,  or  intended  to  he  used,  or  fit  or 
adapted  for  the  smuggling  of  spirits  (unless  such  casks  are  really  necessary  for 
the  use  of  such  vessel,  or  are  a  part  of  her  cargo,  and*  included  in  the  regular 
official  documents  of  such  vessel),"  the  casks,  vessel,  &c.,  shall  be  forfeited. 
By  6.  49,  certain  persons  found  to  have  been  on  board  such  vessels  liable  to 
forfeiture  are  subjected  to  certain  punishments.  A  conviction  stated  that  A.  B. 
was  convicted  of  having  l)een  found  on  board  a  vessel  liable  to  forfeiture;  ''for 
that  it  was  found  in  the  British  Channel,  having  in  a  certain  manner  attached 
thereto  divers,  to  wit,  twenty  casks  (uf  the  dimensions  mentioned  in  s.  3),  and 
of  the  sort  or  description  used,  or  intended  to  be  used,  for  the  smuggling  of  spirits, 
the  said  casks  not  being  really  necessary,  for  the  use  of  the  vessel,  and  included 
in  the  regular  official  documents  of  the  vessel."  Heldj  first,  that  the  vessel 
being  found  in  the  British  Channel,  it  was  not  necessary  to  allege  that  she  was 
within  one  hundred  leagues  of  the  coast.  Secondly,  that  the  statement  that 
the  casks  were  'Mn  a  certain  manner"  attached  to  the  vessel  was  sufficient. 
Thirdly,  that  it  was  not  necessary  to  negative  that  the  casks  were  part  of 
the  cargo,  the  conviction  stating  that  they  were  not  included  in  the  official 
documents  of  the  vessel.  Fourthly,  that  the  allegation  that  the  casks  were 
"of  the  sort  or  description  used,  or  intended  to  be  used,  for  the  smuggling  of 
spirits,"  being  in  the  alternative,  was  bad. 

Piatt  moved  for  a  writ  of  habeas  corpus  to  bring  up  the  body  of 
Pain,  in  order  to  have  him  discharged.  The  prisoner  had  been 
convicted  under  the  6  Geo.  IV.,  c.  108,  s.  3.  The  conviction  stated 
that  an  information  was  exhibited  against  Pain,  which  charged  that 
he  was  on,  &c.,  discovered  to  have  been  on  board  a  certain  boat  on 
the  high  seas,  then  liable  to  forfeiture  under  the  provisions  of  a 
certain  Act  of  Parliament  relating  to  the  revenue  of  cus- 
toms.^ "For  that  the  boat  *not  being  square-rigged,  [*  252] 
and  belonging  in  the  whole  to  his  said  Majesty's  subjects, 

1  By  the  6  Geo.  IV ,  c.  108, 8. 3,  it  is  en-  brandy,  Ac,  or  any  cordage,  &c.,  or  any 
acted,  "That  if  any  vessel  or  boat,  not  casks  or  other  vessels  whatsoever  capable 
being  sqnare^igged,  belonging  in  the  of  containing  liquids  of  less  size  or  con- 
whole  or  in  ]iart  to  His  Majesty's  subjects,  tent  than  forty  gallons,  of  the  sort  or  de- 
er whereof  one-half  of  the  persons  on  scription  used  or  intended  to  be  used,  or 
board,  or  discovered  to  have  been  on  board,  lit  or  adapted  for  the  smuggling  of  spirits, 
the  said  vessel  or  boat,  shall  be  subjects  &c.  (unless  such  cordage  or  other  articles 
of  His  Majesty,  shall  be  found  in  any  part  as  aforesaid  are  really  necessary  for  the 
of  the  British  or  Irish  Channels,  or  else-  use  of  the  said  vessel,  or  are  a  part  of  the 
where  on  the  high  seas,  within  one  hundred  cargo  of  the  said  vessel,  and  included  in 
leagues  of  any  part  of  the  coasts  of  the  the  regular  official  documents  of  the  said 
United  Kingdom,  or  shall  be  discovered  to  vessel),  then,  and  in  such  case,  the  said 
have  been  within  the  said  limits  or  dis-  spirits,  &c.,  together  with  the  casks,  &c., 
tances,  having  on  board,  or  in  any  manner  and  also  the  vessel,  &c.,  shall  be  for- 
attached  or  affixed  thereto,  or  conveying  feited." 
or  having  conveyed  in  any  manner  any 
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on,  &c.,  was  discovered  to  have  been  in  a  certain  part  of  the  British 
Channel,  having  in  a  certain  manner  attached  to  the  said  boat 
divers,  to  wit,  twenty  casks,  capable  of  containing  liquids,  of  less 
size  and  content  than  forty  gallons  each,  and  of  the  sort  and  de- 
scription used  or  intended  to  be  used  for  the  smuggling  of  spirits, 
the  said  casks  not  being  really  necessary  for  the  use  of  the  said 
boat,  and  included  in  the  oflBcial  document  of  such  boat,  contrary 
to  the  form  of  the  statute.  The  said  H.  Pain  being  discovered  to 
have  been  on  board  the  said  boat  at  the  time  of  her  becoming  and 
being  so  subject  and  liable  to  forfeiture,"  &c.  The  warrant  of  com- 
mitment followed  the  conviction.  Four  objections  were  taken  to 
the  conviction :  first,  that  the  ofiFence  was  described  in  the  alterna- 
tive ;  viz.,  that  the  boat  on  board  which  the  prisoner  had  been  was 
discovered  to  have  been  in  a  certain  part  of  the  British  Channel, 
having  in  a  certain  manner  attached  to  her  twenty  casks,  used  or 
intended  to  be  used  for  smuggling.  Secondly,  that  the  mode  in 
which  the  casks  were  attached  to  the  boat  should  have  been  alleged 
with  more  certainty.  Thirdly,  that  the  conviction  did  not  state 
tliat  the  boat  had  been  within  one  hundred  leagues  of  the  coast  of 

the  United  Kingdom.  Fourthly,  that  the  exception  in  the 
[*253]  statute  was  not  sufficiently  negatived,  the  *  conviction 

merely  stating  that  the  casks  were  not  necessary  for  the 
use  of  the  boat,  and  were  not  included  in  the  official  documents  of 
the  boat.  [Abbott,  Ch.  J.  —  The  first  is  the  only  objection  in  which 
there  is  any  weight.  The  statute  speaks  of  casks  in  any  manner 
attached  to  the  boat ;  the  manner  of  attaching  them  forms  no  part 
of  the  offence.  As  to  the  third,  if  the  boat  be  found  anywhere  in 
the  British  or  Irish  Channels,  no  question  as  to  the  distance  from 
the  coast  can  arise.  The  fourth  objection  fails,  because  the  ex- 
ception does  not  apply,  unless  the  casks  are  both  part  of  the  cargo 
and  included  in  the  official  documents  of  the  boat.  Here  it  is  al- 
leged that  they  were  not  so  included ;  they  could  not,  therefore,  be 
within  the  exception.] 

The  Attorney-General  and  Shepherd  opposed  the  motion,  and 
contended  that  the  first  objection  was  also  invalid ;  for  that 
whether  the  casks  were  of  a  description  used  in  smuggling,  or  in- 
tended to  be  so  used,  they  were  equally  within  the  words  of  the 
statute,  and  that  consequently  the  description  in  the  alternative 
was  sufficient ;  and  they  relied  upon  the  case  of  Hex  v.  Middlehurst, 
1  Burr.  399,  where  an  order  of  sessions  confirming  an  order  of  two 
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justices  made  in  pursuance  of  the  11  Gea  II.,  c.  19,  s.  3,  against 
T.  Middlehurst,  for  "  wilfully  and  knowingly  aiding  and  assisting 
in  fraudulently  removing  and  conveying  away  five  cows,  &c.,  or  in 
concealing  the  same,"  was  held  good.  So  also  in  Hale's  P.  C.  535 
it  is  said  that  an  indictment  for  robbing  in  or  near  the  king's  high- 
way is  good. 

♦  Per  Curiam.  —  In  Bex  v.  Middlehurst  the  Court  appear  [*  254] 
to  have  proceeded  upon  a  distinction  between  an  order  and  an 
indictment ;  and  it  has  always  been  held  that  matters  of  form  must 
be  as  strictly  observed  in  summary  convictions  as  in  indictments 
In  the  passage  cited  from  Hale's  P.  C.  it  is  said  that  the  indictment 
is  good  in  the  form  there  mentioned,  because  that  which  is  in  the 
alternative  is  not  the  substance  of  the  ofiFence.  The  enactment  in 
question  mentions  three  descriptions  of  casks  which  it  is  unlawful 
to  have  attached  to  any  boat  under  certain  circumstances.  First, 
those  of  the  sort  or  description  used  for  the  smuggling  of  spirits ; 
secondly,  those  intended  to  be  so  used ;  and,  thirdly,  those  fit  or 
adapted  for  that  purpose.  This  conviction  does  not  allege  that  the 
casks  attached  to  the  boat  on  board  which  the  prisoner  was  found 
answered  any  one  of  those  descriptions,  but  that  they  answered 
one  or  other  of  those  descriptions.  That  allegation  in  the  alterna- 
tive is  defective  in  form,  and  the  prisoner  is  entitled  to  avail  him- 
self of  the  mistake.     The  writ  must,  therefore,  be  granted. 

Writ  granted. 
ENGLISH  NOTES. 

Where  an  information  charged  that  the  defendant  '^  did  kill,  take^ 
and  destroy,  or  attempt  to  kill,  take,  and  destroy,  the  fish  in  a  river  or 
stream,"  and  it  was  adjudged  that  he  was  "  guilty  of  the  offence  afore- 
said," and  he  was  convicted  ''of  the  premises,"  the  Court  admitted 
the  validity  of  the  objection  that  the  offence  was  stated  in  the  alterna- 
tive and  quashed  the  conviction.  Bex  v.  Sadler  (1787),  2  Chitty,  519. 
And  where  a  defendant  was  charged  with  selling  **  beer  or  ale  "  without 
an  excise  license,  it  was  held  that  it  ought  to  have  been  stated  which 
of  the  two  alternative  offences  had  been  committed,  and  that  the  convic- 
tion was  therefore  bad.  Bex  v.  MHh  (1825),  6  Dowl.  &  Ry.  143,  28 
R.  R.  638.  Where  a  bye-law  provided  that  '*  no  smoke  or  steam  shall 
be  emitted  from  the  engines  so  as  to  constitute  any  reasonable  ground 
,  of  complaint  to  the  passengers  or  the  public,"  and  an  information  and 
conviction  stated  that  the  defendant  permitted  smoke  to  escape  contrary 
to  the  bye-law,  without  stating  in  terms  any  reasonable  ground  of  com- 
plaint to  the  passengers  or  the  public  or  either  of  them,  it  was  held  that 
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8ucb  statement  was  insufficient  and  that  the  conyiction  must  be  quashed. 
CoUenll  V.  Lempriere  (1890),  24  Q.  B.  D.  634,  69  L.  J.  M.  C.  133,  62 
L.  T.  695,  17  Cox  C.  C.  97. 

The  conviction  will  be  bad  notwithstanding  that  the  penalty  is  the 
same  for  either  offence.    lb.;  Hex  y.  Sadler,  suprn. 

AMERICAN  KOTES. 

It  is  familiar  law  that  an  allegation  in  an  indictment  or  information 
should  never  be  laid  in  the  disjunctive,  and  it  results  that  a  conviction  fol- 
lowing such  allegation  would  be  bad.  As  "  forged  or  caused  to  be  forged ; " 
"  meadow  or  pasture ; "  "  mesne  process  or  execution."  So  on  an  indictment 
for  burglary,  of  premises  <<  in  which  goods,  wares,  merchandise,  or  other  val- 
uable thing  was  kept  for  use,  sale,  or  depa^it."  Danner  v.  State^  54  Alabama, 
127  ;  25  Am.  Rep.  662.  So  of  selling  intoxicating  liquors,  without  license, 
"  to  be  drunk  in,  upon,  or  about  the  building  or  premises  where  sold."  State 
v.  Charlton,  11  West  Virginia,  332;  27  Am.  Rep.  603.  So  of  carrying  arms 
"  on  or  about  the  person."  Parker  v.  State  (Texas),  20  S.  W.  Rep.  707.  So 
of  fraudulently  concealing  property,  "  with  intent  thereby  to  prevent  the 
attachment  or  seizure  of  the  same  upon  mesne  process  or  execution."  State 
V.  Naramore,  58  New  Hampshire,  273.  So  in  arson,  of  "did  bum  or  cause 
to  be  burned."   People  v.  Hood,  6  California,  236. 

But  where  "  or  "  is  used  in  the  sense  of  "  to  wit,"  that  word  may  be 
adopted.  As  "  counterfeit  bills  or  promissory  notes."  Brown  v.  Commonwealth^ 
8  Massachusetts,  59.  And  "a  mare  of  a  bay  or  brown  color."  State  y. 
Gilbert,  13  Vermont,  647.  And  "  art  or  mystery."  Read  v.  People,  86  New 
York,  381. 


No.  16.  — EEX  V.  JUSTICES  OF  ESSEX. 
(K.  B.  1826.) 

RULE. 

Where  an  appeal  is  made  by  a  person  under  a  statute 
which  gives  the  right  of  appeal  to  persons  aggrieved,  the 
notice  of  appeal  must  state  that  the  appellant  is  aggrieved. 

Bex  V.  Jnstioes  of  Essex. 

6  Bam.  &  Cress.  481^133  (S9  R.  R.  283). 

Justice  of  the  Peace.  —  Appeal  —  "  Person  ag^rieoedy  ^ 

[481]         In  a  notice  of  appeal  against  an  order  of  two  justioes  for  stopping  or 
diverting  a  public  footway,  it  is  necessary  to  state  that  the  party  intend- 
ing to  appeal  is  injured  or  aggrieved  by  the  order. 
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At  the  Epiphany  Sessions  for  the  county  of  Essex,  1826,  George 
Frost  appealed  against  an  order  made  by  two  justices,  for  diverting 
and  turning  a  certain  part  of  a  public  footway  in  the  parish  of 
Mountnessey,  in  the  said  county.  It  was  stated  in  the  notice  of 
appeal  that  George  Frost,  of  the  parish  of  Mountnessey,  a  rated 
inhabitant  of  the  said  parish,  intended  to  appeal  against  the  order, 
&c.,  but  it  was  not  stated  that  he  was  injured  or  aggrieved 
by  the  order,  and  it  was  objected  that  the  *  55  Geo.  III.,  [*  432] 
c.  68,  s.  3,  gave  the  right  of  appeal  only  to  the  person  or 
persons  injured  or  aggrieved  by  the  order  or  proceeding  ;  and  that 
it  was  therefore  necessary  for  the  party  intending  to  appeal  to 
show  by  his  notice  that  he  was  a  person  injured  or  aggrieved ; 
for  otherwise  he  did  not  come  within  the  description  of  persons 
entitled  to  appeal.  The  Court  of  Quarter  Sessions  were  of  opinion 
that  the  notice  was  insufiBcient  in  this  respect,  and  they  refused 
to  hear  the  appeal.  A  rule  nisi  had  been  obtained  by  Jessopp  for 
a  mandamus  commanding  the  justices  to  cause  continuances  to  be 
entered,  and  to  hear  and  determine  the  merits  of  the  appeal  at  the 
next  Quarter  Sessions. 

Knox  and  Brodrick  showed  cause,  and  contended,  as  before,  that 
the  party  could  not  show  himself  to  be  entitled  to  appeal  unless 
he  described  himself  as  a  party  grieved. 

Jessopp  and  Dowling,  contra.  —  The  statute  in  question  does  not 
require  that  the  grounds  of  the  appeal  should  be  stated  ;  the  party 
was  not  therefore  bound  to  show  how  he  was  aggrieved  by  the 
order.  That  was  to  be  made  out  by  evidence  at  the  hearing  of 
the  appeal ;  and  if  he  could  not  show  himself  aggrieved,  it  would 
be  a  sufficient  reason  for  dismissing  the  appeal.  Primd  facie 
every  person  is  aggrieved  by  the  stopping  up  or  diverting  of  a 
public  footway,  and  as  the  appellant  is  not  compelled  to  state  how 
he  is  aggrieved,  it  would  be  useless  to  describe  himself  as  a  party 
aggrieved.  That  would  not  give  the  respondents  any  information 
as  to  the  nature  of  the  case  which  they  had  to  meet  at  the 
sessions. 

*  Abbott,  Ch.  J.  —  The  matter  in  question,  viz.,  the  stop-  [*  433] 
ping  up  or  diverting  of  a  public  highway,  afifects  in  a  cer- 
tain degree  all  His  Majesty's  subjects ;  and  therefore  as  the  statute 
has  not  given  a  right  of  appeal  to  all  persons,  but  merely  to  the  party 
aggrieved,  we  must  suppose  that  the  Legislature  intended  to  confer 
that  privilege  upon  those  persons  alone  who  have  sustained  some 
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special  and  peculiar  injury,  and  not  to  extend  the  power  of  appeal- 
ing to  any  captious  person  whomsoever.  Upon  the  whole,  then,  I 
am  of  opinion  that,  in  order  to  satisfy  this  statute  (without  giv- 
ing any  rule  for  the  construction  of  others),  it  should  have  been 
stated  in  the  notice  that  the  appellant  was  aggrieved.  This  rule 
must  therefore  be  discharged.  Bule  discharged, 

ENGLISH  NOTES. 

Where,  by  a  local  Act^  trustees  of  roads  were  authorised  to  make  an 
order  for  stopping  up  part  of  certain  old  highways,  and  a  right  of 
appeal  was  given  to  any  person  aggrieved  by  the  making  of  any  such 
order,  it  was  held  that  in  a  notice  of  appeal  against  an  order  of  the 
trustees  for  stopping  up  a  highway,  it  was  necessary  to  state  that  the 
party  intending  to  appeal  was  aggrieved  by  the  order.  Hex  v.  Justices 
of  Yorkshire  (1828),  7  B.  &  C.  678,  1  Man.  &  Ry.  547. 

By  an  improvement  Act  an  appeal  to  Quarter  Sessions  was  given  to 
any  person  who  should  think  himself  aggrieved  by  any  order  made  by 
virtue  of  the  Act.  At  a  meeting  of  the  owners  of  property  to  consider 
an  application  to  Parliament  for  an  Act  for  the  purpose  of  a  better  supply 
of  water  for  the  town,  the  chairman  stated  that  the  expenses  of  such 
application  could  not  be  charged  on  the  rates  under  the  Improvemeut 
Act;  but  a  resolution  was  passed  in  which  A.  concurred,  empowering 
the  commissioners,  out  of  the  town's  funds,  to  prosecute  such  applica- 
tion. An  order  was  afterwards  made  by  the  commissioners  on  the 
treasurer  for  the  payment  of  certain  sums  of  money  for  expenses 
incurred  in  such  application.  It  was  held  that  A.  was  not  a  party 
aggrieved  within  the  Act,  and  therefore  could  not  appeal  against  the 
,  order.  Harrup  or  Uarrop  v.  Bayley  (1856),  6  El.  &  Bl.  218,  25  L.  J. 
M.  C.  107,  2  Jur.  (N.  S.)  882.  Where,  in  the  metropolis,  a  tenant  of  D. 
left  a  package  on  the  pavement  of  a  court  (in  the  city)  141  feet  long 
and  25  feet  wide,  with  two  foot  pavements,  and  was  charged  under  30 
&  31  Vict.,  c.  134,  s.  6,  with  leaving  a  package  longer  than  necessary, 
and  D.,  the  freeholder,  contended  that  the  court  was  private  property  for 
the  sole  use  of  the  tenant  and  was  not  a  street,  on  the  tenant  being  con- 
victed, it  was  held  that  D.  was  not  '<a  person  aggrieved,"  and  was  not 
entitled  to  have  a  special  case  stated  under  42  &  43  Vict.,  c.  49,  s.  33. 
Vraper^s  Co,  v.  Hodden  (1893),  57  Justice  of  the  Peace,  200. 
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Section  IV.  —  Statutory  Protection. 

Ko.  17.  — HAZELDINE  v.  GKOVK 
(Q.  B.  1842.) 

No.  18.  — KIKBY  V.  SIMPSON. 
(EX.  1854.) 

RULE. 

A  JUSTICE  of  the  peace  is  entitled  to  the  statutory  pro- 
tection, although  he  has  exceeded  his  jurisdiction,  if  with 
some  colour  of  reason  he  has  believed  himself  to  be  acting 
in  pursuance  of  his  lawful  authority,  and  although  he 
is  charged  with  having  acted  maliciously. 

Hazeldine  v.  Grove. 

S  Qneen's  Bench,  997-1008  (s.  c.  12  L.  J.  M.  C.  54). 

Justice  of  the  Feace.  —  Statutory  Protection.  —  Limitation.  —  Notice  of  Action. 

A  charge  being  brought  before  defendant,  a  justice  appointed  under  [997] 
Stat  2  &  3  Vict)  c.  71,  plaintiff  was  examined  for  the  defence  on  that 
charge;  and,  his  evidence  being  unsatisfactory  to  defendant,  he  was  removed 
into  an  adjoining  room,  while  defendant  considered  the  charge,  as  to  which 
defendant  decided  that  he  had  no  jurisdiction ;  but  he  then  held  plaintiff  to  bail, 
suspecting  him  of  perjury,  to  a  future  day  (some  witnesses  in  contradiction  hav- 
ing gone  away),  and  on  that  day  (the  wituesses  appearing)  committed  plaintifiF 
for  perjury.  The  bill  for  perjury  was  thrown  out.  Pkintiff  sued  defendant  for 
fiedse  imprisonment  in  less  than  six  months  but  in  more  than  three,  and  laid  the 
venue  out  of  Middlesex,  in  the  county  where  the  imprisonments  took  place. 
On  these  facts  the  plaintiff  was  nonsuited. 

Hdd,  that  the  nonsuit  was  right,  defendant  not  appearing  to  have  acted 
otherwise  than  bond  fide,  and  being  therefore  entitled  to  the  protection  of  2  & 
3  Vict.,  c.  71,  as  to  limitation  of  time,  and  venue;  and  that  plaintiff,  not  having 
demanded  that  the  question  of  bona  fides  should  be  put  to  the  jury,  could  not 
demand  a  new  trial  on  the  ground  that  the  Judge  had  nonsuited  him  on  the 
objection. 

Trespass  for  assault  and  false  imprisonment. 
Plea,  not  guilty  (by  statute).     Issue  thereon. 
The  cause  was  tried  before  Alderson,  B.,  at  the  Kent  Spring 
Assizes,  1842,  when  the  folio  wing  facts  appeared,  as  stated  by  the 
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Lord  Chief  Justice  on  delivering  the  judgment  of  this  Court  in 
banc. 

"  The  defendant  is  a  police  magistrate  at  Greenwich,  appointed 
under  Stat.  2  &  3  Vict,  c.  71.  A  person,  the  master  of  the  plain- 
tiflf,  had  been  brought  before  him  on  a  charge  under  the  Pawn- 
brokers* Act.     Two  witnesses  were  examined  in  support  of  it ;  and 

the  master  proposed  to  call  the  plaintiff  in  his  defence. 
[•  998]    The  defendant,  *  who  appeared  to  entertain  suspicions  of 

the  truth  of  the  testimony  about  to  be  offered,  cautioned 
the  plaintiff,  with  some  earnestness  of  manner,  before  he  gave  his 
evidence,  of  the  consequences  if  he  should  prevaricate  or  forswear 
himself.  The  evidence,  however,  was  given ;  and,  it  appearing 
to  be  wholly  unsatisfactory  to  the  defendant,  the  plaintiff  was 
removed  to  another  room,  while  he  considered  the  principal  case ; 
in  which,  on  examination  of  the  statute,  he  found  he  had  no 
jurisdiction,  and  dismissed  the  complaint.  The  plaintiff  was 
then  called  in;  but,  the  two  witnesses  having  in  the  mean  time 
departed,  the  plaintiff  was  told  he  would  be  committed  unless  he 
found  bail  to  appear  on  the  4th  of  August.  The  bail  were  imme- 
diately found,  and  he  was  discharged.  On  the  4th  of  August, 
the  witnesses  appeared,  and  the  plaintiff;  the  charge  of  perjury 
was  gone  into,  and  the  plaintiff  committed  to  take  his  trial  at  the 
Central  Criminal  Court.  At  the  sessions,  the  bill  was  preferred, 
and  thrown  out  by  the  grand  jury.  The  action  was  brought  more 
than  three  but  less  than  six  months  after  either  imprisonment ; 
and  the  venue  was  laid  in  Kent,  where  the  trespasses  were  com- 
mitted. The  defendant's  counsel  insisted  that  he  was  entitled  to 
the  protection  of  sect.  53^  of  Stat.  2  &  3  Vict.,  c.  71,  and  that  the 
venue  therefore  should  have  been  in  Middlesex,  and  the  action 
brought  within  three  months.  The  Judge  was  of  this  opinion, 
and  nonsuited  the  plaintiff."  The  case  at  Nisi  Prius  was  discussed 
principally  on  the  effect  of  the  statutes,  neither  party  requiring 
that  any  question  as  to  bona  fides  should  be  put  to  the  jury. 

•  In  last  Easter  Term,  Sir  W.  W.  Follett,  Solicitor-General, 
[666  ♦]   *  obtained  a  rule  nisi  for  a  new  triaL     In  last  Michaelmas 

Term  2 
Thesiger  and  Bodkin  showed  cause.     It  is  contended  on  behalf 

1  Repealed  bj  the  Public  Authorities  *  November  23rd,  1842.     Before  Lord 

Protection  Act,  1893  (56  &  57  Vict.,  c.  61),  Devuav,  Ch.  J.,  Williams  and  Colbb- 

which  gives   a   uniform  period    of   six  idob,  JJ. 
months'  limitation. 
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of  the  plaintiff,  first,  that  the  inagifitrate  had  no  power  to  proceed 
at  all,  inasmuch  as  he  could  not  commit  for  perjury ;  and  that, 
having  no  jurisdiction  over  the  subject-matter  of  the  charge,  he 
was  not  protected  by  any  of  the  limiting  clauses  which  apply  to 
the  case  of  magistrates  acting  in  the  execution  of  their  office.  But 
the  argument  is  founded  on  a  misapprehension  of  the  authorities. 
The  justices  in  Quarter  Sessions  have,  indeed,  no  power  to  entertain 
indictments  for  perjury ;  but  they  have  authority  to  take  the  prelimi- 
nary proceedings.  Hawkins's  Pleas  of  the  Crown  was  cited  for  the 
plaintiff.  It  is  there  said,  voL  iii.  p.  77,  ed.  7,  Book  2,  ch.  8,  s.  64 : 
"  It  hath  been  of  late  settled,  that  justices  of  peace  have  no  juris- 
diction over  forgery  or  perjury  at  the  common  law ;  the  principal 
reason  of  which  resolution,  as  I  apprehend,  was,  that  inasmuch  as 
the  chief  end  of  the  institution  of  the  office  of  these  justices  was 
for  the  preservation  of  the  peace  against  personal  wrongs  and  open 
violence ;  and  the  word  '  trespass,'  in  its  most  proper  and  natural 
sense,  is  taken  for  such  kind  of  injuries  ;  it  shall  be  understood  in 
that  sense  only  in  the  said  statute  and  commission,  or  at  the  most 
to  extend  to  such  other  offences  only  as  have  a  direct  and  imme- 
diate tendency  to  cause  such  breaches  of  the  peace ;  as  libels,  and 
such  like,  which  on  this  account  have  been  adjudged  indictable 
before  justices  of  peace.  And  for  this  reason  principally, 
as  I  apprehend,  the  Court  of  *  King's  Bench  in  the  case  [*  1000] 
of  one  Pitt,  since  the  above-mentioned  resolution  concern- 
ing perjury  and  forgery,  refused  to  quash  an  indictment  found  at 
a  session  of  the  peace  for  a  libel,  but  ordered  the  defendant  to 
demur  to  it,  if  he  thought  fit."  Meg.  v.  Sainton,  2  Str.  1088,  and 
Beg.  V.  Yarrington,  1  Salk.  406,  are  referred  to  in  the  margin: 
those  cases,  as  well  as  the  whole  passage  in  Hawkins,  show  that 
the  author  is  speaking  only  of  the  trial,  not  of  the  preliminary 
proceedings.  In  3  Hawk.  P.  C,  p.  75,  Book  2,  ch.  8,  sect.  58,  it  is 
said  that  the  justices  of  the  peace  have  no  jurisdiction  to  hear  and 
determine  certain  felonies;  but  it  is  added  that  they  can  take 
examinations  for  any  kind  of  felony.  Sect.  3  of  Stat.  7  Geo.  IV., 
c.  64,  gives  express  power  to  every  justice  of  the  peace  to  take  ex- 
aminations, bind  over,  &c.,  on  charges  of  misdemeanour;  and 
perjury  is  classed  among  misdemeanours  in  sect  23  of  the  same 
statute.  And  at  any  rate  the  power  to  bind  over  to  prosecute  or  give 
evidence  in  cases  of  perjury  is  there  recognised ;  but  who  can  bind 
over  except  a  magistrate  ? 
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It  will,  however,  be  contended  that  the  defendant  either  acted  in 
the  supposed  execution  of  his  general  power  as  a  magistrate,  and 
can  therefore  be  protected  only  by  Stat.  24  Geo.  II.,  c.  44,  s.  8,  or  as 
a  metropolitan  justice  of  the  peace,  in  which  case  he  would  be  pro- 
tected by  Stat  10  Geo.  IV.,  c.  44,  s.  41;  and  that,  in  both  these 
statutes,  the  limitation  is  six  months.  Also  that,  in  the  former 
case  by  Stat.  21  Ja.  L,  c.  12,  s.  5,  and  in  the  latter  by  Stat  10  Geo. 
IV.,  c.  44,  s.  41,  the  venue  is  to  be  laid  in  the  county  where  the 

fact  was  committed,  that  is,  in  Kent  But  the  defendant 
[•  1001]  is  appointed  under  Stat.  *  2  &  3  Vict,  c.  71,  the  object  of 

which  Act  was  not  the  same  as  that  of  Stat  10  Geo.  IV.,  c. 
44.  Stat  2  &  3  Vict,  c.  71,  erects  a  jurisdiction  for  the  metropoli- 
tan Police  Courts,  and  makes  the  justices  appointed  to  them  justices 
of  the  counties  of  Kent,  &c. ;  and  by  sect  14  one  of  such  justices 
may  act  singly  in  cases  where  the  law  ordinarily  requires  two 
county  justices,  except  that  they  cannot  act  where  the  law  requires 
the  act  to  be  done  at  a  special  or  petty  session  of  all  the  justices  of 
the  division,  nor  at  Quarter  Sessions.  This  jurisdiction  is  very  dif- 
ferent from  that  under  Stat  10  Geo.  IV.,  c.  44.  The  defendant, 
therefore,  acts  under  Stat  2  &  3  Vict,  c.  71,  the  fifty-third  section  of 
which  limits  the  action  to  three  months  and  requires  the  venue  to 
be  in  "Middlesex.  If,  however,  there  were  an  inconsistency,  and 
any  of  the  earlier  statutes  applied,  as  well  as  Stat  2  &  3  Vict,  c. 
71,  then  the  later  statute  must  prevail  Bex  v.  The  Justices  of 
Middlesex,  2  B.  &  Ad.  818.  And  this  answers  any  argument  which 
may  be  suggested  from  sect  55  of  Stat  2  &  3  Vict,  c.  71,  whereby 
it  is  enacted  that  Stat  10  Geo.  4V.,  c.  44,  shall  be  construed  as  one 
Act  with  Stat  2  &  3  Vict,  c.  71. 

Stat  2  &  3  Vict,  c.  71,  s.  23,  makes  it  perjury  to  give  false  evi- 
dence wilfully  before  any  of  the  Courts  appointed ;  and  sect.  36 
gives  a  general  power  to  remand  a  party  charged,  or  to  let  him  go 
at  large  on  his  personal  recognisance.  Here,  however,  it  is  con- 
tended that  there  was  no  charge.  But  the  question  is  not  whether 
the  act  of  the  defendant  was  perfectly  legal;  for  then  the  protect- 
ing clauses  would  not  be  wanted.  They  were  passed  to  protect 
magistrates  who  may  render  themselves  liable  to  actions  in  the 

bond  fide  exercise  of  what  they  suppose  to  be  their  duty. 
[*  1002]  The  *  question  is  as  to  the  bona  fides,  not  as  to  the  strict 

jurisdiction,  unless  the  subject-matter  of  inquiry  be  itself 
without  the  jurisdiction :   Weller  v.  Toke,  9  East,  364 ;  Prestidge  v. 
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Woodman,  1  B.  &  G.  12 ;  and  the  same  principle  applies  to  parties 
not  magistrates,  acting  in  the  supposed  execution  of  a  statute  which 
has  a  protecting  clause :  Beechey  v.  Sides,  9  B.  &  C.  806  (33  E.  E. 
333);  Ballinger  v.  FerrU,  1  M.  &  W.  628,  Tyr.  &  Gr.  920;  Cann 
V.  Clipperton,  10  A.  &  E.  582.  See  Beed  v.  Gonmieadow,  6  A.  &  £. 
G61 ;  Lidster  v.  Borrow,  9  A.  &  £.  654 ;  Norris  v.  Smith,  10  A.  & 
£.  188,  —  in  the  last  of  which  cases  it  was  indeed  said  that  the 
belief  must  be  reasonable ;  but  the  facts  here  leave  no  doubt  on 
that  point 

Sir  W.  W.  FoUett,  Solicitor-General,  Piatt,  and  G.  T.  White, 
contra,  —  The  question  as  to  bona  fides  was  never  left  to  the  jury : 
the  Judge  nonsuited  the  plaintifiF.  [Thesiger.  —  It  was  for  the 
plaintifif  to  require  that  the  question  of  bona  fides  should  go  to  the 
jury,  if  he  denied  it.  Wedge  v.  Berkeley,  6  A.  &  E.  663.]  The  de- 
fendant could  not  be  said  to  be  acting  as  a  magistrate  at  all :  no 
charge  was  made,  no  witness  was  heard,  and  the  supposed  perjury 
was  committed  in  giving  evidence  on  a  charge  which  the  magistrate 
knew  he  could  not  entertain.  Sect.  36  of  Stat.  2  &  3  Vict,  c.  71, 
referred  to  on  the  other  side,  applies  only  to  cases  where  parties  are 
charged,  and  takes  for  granted  that  there  will  be  depositions. 
There  could  be  no  reasonable  ground  here  for  the  magistrate's 
belief  that  he  was  acting  in  the  execution  of  his  ofl&ce ;  and  there- 
fore he  is  not  within  the  protecting  clauses,  although  he  may  have 
acted  bo^nA  fide.  Cann  v.  Clipperton  ;  Cook  v.  Leonard,  6 
B.  &  C.  351  (30  R  R  348).  The  *  defendant  could  have  [*  1003] 
made  no  valid  return  to  a  habeas  corpus,  so  far  as  regards 
the  first  confinement  [Coleridge,  J.  —  Cannot  a  magistrate  com- 
mit a  man  whom  he  sees  picking  a  pocket  ?]  If  he  can,  that  must 
be  because  the  fact  is  unquestionable ;  but  a  magistrate  cannot,  on 
the  mere  view  or  hearing,  say  that  a  man  is  wilfully  swearing  what 
is  false ;  and,  on  the  first  detainer,  the  magistrate  could  not  possibly 
have  made  up  his  mind  that  perjury  had  been  committed.  [Thes- 
iger. —  In  Wedge  v.  Berkeley,  6  A.  &  E.  663,  the  magistrate  acted  on 
the  view,  dravdng  his  inference  from  what  he  saw.]  That  was  a 
case  of  supposed  felony. 

But,  further,  supposing  this  act  to  have  been  done  in  bond  fide 
execution  of  the  defendant's  duty,  it  was  under  his  general  duty  as 
a  magistrate,  not  under  any  peculiar  powers  conferred  by  Stat.  2  & 
3  Vict,  c.  71.  Although  that  statute  makes  the  defendant  a  jus- 
tice of  peace,  it  does  not  impose  the  limitations  of  sect.  53  in  the 
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case  of  all  acts  of  a  justice  of  peace  so  created,  but  only  in  the 
case  of  the  peculiar  acts  which  this  statute  authorizes;  as,  for 
instance,  acts  done  under  sects.  22,  24,  25,  26,  27,  28,  29,  30,  31, 
32,  33.  Therefore  either  the  limitation  is  that  of  Stat  24  Geo.  II., 
c.  44,  s.  8,  and  the  venue  that  prescribed  by  Stat  21  Ja.  I.,  c.  12,  s. 
6,  or,  at  any  rate,  the  limitation  and  venue  are  determined  by  sect 
41  of  Stat  10  Geo.  IV.,  c.  44,  which  statute  (sect  1)  makes  the 
police  magistrates  justices  of  Kent,  &c.,  and  is  to  be  construed  as 
one  statute  with  Stat  2  &  3  Vict.,c.  71,  by  sect  55  of  the  latter. 
The  statutory  clauses  are,  in  fact,  not  inconsistent,  but  applicable 

to  different  cases. 
[*  1004]      *  As  to  the  general  right  to  commit  in  cases  of  perjury, 

no  argument  arises  upon  sect  23  of  Stat.  2  &  3  Vict,  c.  71. 
That  section  makes  a  particular  act  perjury ;  but  this  offence,  as 
appears  by  the  passage  cited  from  Hawkins,  stands  on  a  different 
footing  from  other  misdemeanours ;  therefore  sect  3  of  Stat.  7  Geo. 
rV.,  c.  64,  does  not  apply ;  and  Stat.  2  &  3  Vict,  c.  71,  s.  23,  gives  no 
additional  power  to  magistrates  in  cases  of  perjury. 

Cur,  adv,  vult. 

Lord  Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  against  a  magistrate  for  trespass  and  false 
imprisonment,  in  which  a  nonsuit  passed  on  the  grounds  that  the 
venue  was  wrong,  and  the  action  brought  too  late.  Two  questions 
were  made  on  the  argument :  the  first,  whether  the  defendant  was 
entitled  to  any  statutory  protection  ;  the  second,  whether,  if  so,  the 
plaintiff  had  adopted  the  right  limitation  of  time  and  selection  of 
venue.  It  will  be  found  more  convenient  to  consider  the  latter 
point  first. 

(His  Lordship  then  stated  the  facts,  as  ante,  pp.  215,  216,  and 
then  proceeded  as  follows  :) 

It  is  now  insisted  on,  for  the  plaintiff,  that  the  defendant,  if  enti- 
tled to  any  protection,  was  only  so  to  that  afforded  by  Stat  21 
Ja.  I.,  c.  12,  s.  5,  as  to  the  venue,  and  Stat  24  Geo.  II.,  c.  44,  s.  8, 
as  to  time ;  that  the  action  therefore  was  well  brought,  in  Kent,  aQd 
within  six  months. 

The  question  then  is,  was  the  action  brought  for  anything  done 

in  pursuance  of  Stat.  2  &  3  Vict.,  c.  71,  or  in  the  execution  of  the 

powers  or  authorities  given  by  it  ?     By  the  third  section 

[*  1005]  of  the  Act  the  Queen  is  empowered  *  to  appoint  persons, 
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with  certain  qualifications  there  specified,  to  be  "  msqgistrates  of 
the  said  Courts/'  and  any  person  so  appointed  "may  act  as  a 
justice  of  the  peace  in  and  for  "  the  counties  and  liberties  named, 
"although  he  may  not  have  the  qualification  by  estate  required  of 
other  justices  of  the  peace."  Before  they  act,  they  must  take  the 
oaths  required  to  be  taken  by  justices  of  the  peace,  except  the  oath 
of  qualification.  By  subsequent  sections  of  the  Act,  certain  disabil- 
ities were  imposed  on  them,  which  prevent  them  from  exercising 
their  functions  in  some  cases  in  which  ordinary  justices  may  act ; 
and  also  powers  more  extended,  and  a  jurisdiction,  in  many  cases, 
are  conferred  on  them,  which  ordinary  justices  have  not. 

The  plaintiff's  counsel  contended,  therefore,  that  a  police  magis- 
trate was  entitled  to  two  kinds  of  protection,  in  respect  of  his  two- 
fold character :  that  he  was  a  justice  of  the  peace  with  the  ordinary 
powers,  except  as  to  those  specially  taken  from  him ;  and  that, 
when  acting  "  by  virtue  or  reason  "  of  his  ofiSce  as  such  (to  use  the  . 
words  of  the  statute  of  James),  or  **  in  the  execution  of  his  office  " 
as  such  (to  use  the  words  of  the  statute  of  George  II.),  he  was  enti- 
tled to  the  protection  of  these  statutes :  but  that  he  was  moreover 
a  magistrate  of  the  Police  Court ;  and  that  when,  as  such,  he  was 
exercising  any  branch  of  the  special  jurisdiction  conferred  on  him 
by  Stat.  2  &  3  Yict.,  c.  71,  he  was  then  acting  in  pursuance  of  that 
Act  or  in  the  execution  of  the  powers  or  authorities  under  it,  and 
80  entitled  to  the  protection  of  the  fifty-third  section.  But  the 
defendant  in  the  present  case  derived  no  special  power  from  the 
statutes,  according  to  his  own  case :  he  conceived  the 
crime  of  perjury  to  have  been  committed  *  before  him,  [*  1006] 
and  had  proceeded,  as  any  ordinary  justice  might,  to  the 
examination  and  committal  of  the  person  accused  for  trial. 

The  distinction  sought  to  be  established  appears  to  us  to  be 
highly  inconvenient,  not  so  much  to  the  magistrates,  as  the  par- 
ties seeking  redress  against  them  for  alleged  injuries.  It  must  be 
often  very  difficult  to  ascertain  which  of  the  statutes  a  plaintiff 
must  comply  with  in  his  notice,  venue,  &c.,  if  it  is  to  depend  on  so 
nice  a  point,  which  can  only  be  determined  on  full  acquaintance 
with  the  statute ;  and  the  words  of  the  clause  do  not  make  it  neces- 
sary. The  Queen,  acting  under  the  power  given  her  by  the  statute, 
appoints  an  individual  under  specified  circumstances  a  magistrate 
of  a  Police  Court,  Both  the  officer  and  the  Court  are  the  creation 
of  the  statute  law.    When  so  appointed,  the  statute  invests  him 
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with  the  ordinary  authority  of  a  justice  of  the  peace,  with  certain 
restrictions.  It  appears  to  us,  therefore,  that  when  he  is  exercising 
the  most  ordinary  jurisdiction  of  a  justice  of  the  peace  he  is  acting 
in  execution  of  a  power  and  authority  conferred  on  him  by  the 
Act,  as  much  as  a  commissioned  justice  doing  the  same  thing  would 
be  acting  in  execution  of  a  power  and  authority  conferred  by  the 
commission. 

If  so,  it  becomes  necessary  to  consider  the  first  question  stated ; 
namely,  whether  the  defendant  was  entitled  to  any  statutory  pro- 
tection. It  was  admitted  in  the  argument  that  the  fifty-third  sec- 
tion of  this  Act  must  be  construed  on  the  principle  which  has 
always  been  applied  to  the  construction  of  the  analogous  clauses  in 
the  statutes  of  James  I.  and  Greorge  II.  before  referred  to,  and  other 
similar  provisions  in  various  statutes.  That  principle 
[*  1007]  seems  to  be  this :  that  where  the  magistrate,  with  *  some 
colour  of  reason  and  bond  fde,  believes  that  he  is  acting 
in  pursuance  of  his  lawful  authority,  he  is  entitled  to  protection, 
although  he  may  proceed  illegally,  or  exceed  his  jurisdiction. 
Whether  he  acts  with  such  colour  of  reason,  and  bond  fide,  are 
questions  for  the  jury  under  all  the  circumstances,  if  there  be  any 
evidence  of  them  and  the  plaintiff  desires  the  opinion  of  the  jury 
to  be  taken  on  them,  although  it  is  very  common  to  submit  them  to 
the  judge  first,  as  in  the  present  case,  on  an  application  for  a  nonsuit. 
And  if  the  plaintiff,  on  such  application  being  made,  does  not 
desire  the  matter  to  be  submitted  to  the  jury,  he  must  abide  by  the 
decision  of  the  Judge,  if  the  Court  shall  think  it  warranted  by  the 
evidence. 

In  the  present  case  we  think  it  abundantly  warranted.  In  the 
first  place  there  was  no  evidence  of  malice  of  any  sort  offered.  By 
the  twenty-third  section  of  the  Act  it  is  provided  that  wilful  and 
corrupt  false  evidence  before  a  Police  Court  shall  subject  the  party 
to  the  penalties  of  perjury.  It  cannot  be  doubted  that  a  magistrate 
may  receive  informations  and  take  depositions  on  a  charge  of  per- 
jury, and  hold  to  bail,  or  commit  on  such  charge  of  perjury.  It  is 
true  that  no  direct  charge  or  information  had  been  laid  before  the 
defendant  when  he  first  caused  the  plaintiff  to  be  removed  into 
another  room,  and  he  may  have  exceeded  his  authority  in  so 
doing ;  but  there  is  ample  ground  for  believing  that  he  thought  he 
might  himself  institute  the  proceeding  when  the  offence  had  been 
committed  in  his  presence,  and  all  his  subsequent  conduct  flowed 
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from  this.     He  was  not  bound  to  proceed  with  the  case,  if  regularly 

before  him,  out  of  its  order :  he  might  well  direct  the  party  to  be 

detained  till  the  business  before  him  was  disposed  of.    At 

the  *  end  of  half  an  hour  he  is  about  to  proceed  with  it,  but  [*  1008] 

the  witnesses  are  gone ;  and  he  then,  not  improperly,  still 

on  the  supposition  that  the  charge  was  regularly  before  him,  calls 

on  the  plaintiff  to  find  bail  for  his  appearance  at  a  future  day. 

There  was  a  fault  in  the  commencement,  which  made  the  whole 
proceedings  illegal ;  but  these  statutory  protections  suppose  an  ille- 
gality, so  that  there  is  no  defence  on  the  merits.  For  the  reasons, 
however,  which  we  have  given,  we  think  there  was  no  illegality  of 
such  a  palpable  nature,  no  such  want  of  reasonable  colour  or  bona 
fide%y  as  to  disentitle  the  defendant  to  notice  and  the  other  protec- 
tion of  the  statute ;  and  that  this  rule,  therefore,  for  setting  aside 
the  nonsuit  must  be  discharged.  Rule  discharged. 


Kirby  v.  Simpson. 

S3  L.  J.  M.  C.  165-169  (s.  c.  10  Ex.  358;  18  Jut.  983). 

Action  against  Magistrates.  — Notice  of  Action.  — Bona  Fides.        [165] 

A  magistnite  acting  in  the  execution  of  his  office  is,  by  the  11  &  12  Vict., 
e.  44,  entitled  to  notice  of  action,  although  he  acts  maliciously  and  without 
reasonable  and  probable  cause. 

In  actions  against  magistrates  for  acts  done  in  the  execution  of  their  office, 
the  Judge  is  to  decide  whether  notice  of  action  is  necessary,  and  the  jury  are  not 
to  detennine  the  question  of  bona  Jides, 

Trespass.  The  first  count  stated  that  the  defendant  gave  the 
plaintiff  into  custody,  and  caused  him  to  be  imprisoned  in  the 
house  of  correction.  The  second  count  alleged  that  the  defendant, 
being  the  owner  of  a  duck,  which  the  plaintiff  had  unwittingly 
killed,  and  being  desirous  to  punish  the  plaintiff  for  so  killing  the 
said  duck,  maliciously  caused  and  instigated  one  John  Blenkin  to 
make  a  complaint  on  oath  to  him,  the  defendant,  as  one  of  Her 
Majesty's  justices  of  the  peace  for  the  East  Riding  of  the  county 
of  York,  that  the  plaintiff  had,  as  his  hired  servant,  in  his,  the  said 
John  Blenkin's,  said  service,  been  guilty  of  divers  misdemeanours, 
miscarriages,  and  ill  behaviour  towards  him,  the  said  John  Blenkin ; 
and  the  said  defendant  maliciously  convicted  him,  the  plaintiff,  of 
the  said  offence,  and  wilfully,  wrongfully,  and  without  sufficient 


224  JUSTICE  OF  THE  PEA.OE. 

Ho.  18.  —  Xirlqr  ▼.  Simpion,  88  L.  J.  X.  G.  165, 166. 

cause  issued  his  warrant  of  commitment,  whereby  he  commanded 
the  constable  of  Bridlington,  in  the  said  East  Biding,  to  convey  the 
said  plaintiff  to  the  said  house  of  correction  at  Beverley,  and  also 
commanded  the  keeper  of  the  said  house  of  correction  to  receive 
the  said  plaintiff  into  his  custody  in  the  said  house  of  correctiou, 
there  to  remain  and  be  corrected  and  be  held  to  hard  labour  for 
the  space  of  twenty-one  days  from  the  date  of  the  said  commit- 
ment ;  and  the  defendant,  for  the  furtherance  of  his  said  malicious 
desire,  wrote  a  letter  to  the  gaoler  of  the  said  house  of  correction 
at  Beverley,  ordering  him  to  flog  the  said  plaintiff  severely. 

Plea,  not  guilty  by  statutes  (the  11  &  12  Vict,  c.  44,  and  20  Geo. 
IL,  c.  19,  s.  2). 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Yorkshire  Spring 
Assizes,  the  defendant  gave  evidence  of  the  following  facts  :  The 
plaintiff,  a  boy  of  thirteen  years  of  age,  and  in  the  service  of 
[*  166]  one  Blenkin,  passing  the  premises  of  the  defendant  in  *  the 
month  of  June,  1853,  killed  one  of  the  defendant's  ducks. 
The  plaintiff  was  shortly  afterwards  brought  before  the  defendant,  a 
magistrate  of  Yorkshire,  and  on  being  charged  with  killing  the  duck, 
stated  that  he  thought  it  was  a  wild  duck.  The  defendant  then 
told  the  plaintiff  he  might  go,  but  that  he  should  be  sent  to  Bever- 
ley the  following  week.  A  few  days  after  the  defendant  sent  for 
the  plaintiff  and  Blenkin,  and  on  their  coming  to  his  house  said, 
"So  this  is  the  boy  that  killed  the  duck;"  to  which  Blenkin 
answered,  "Yes,  and  I  have  told  him  to  be  sure  not  to  do  so." 
Upon  this  the  defendant  said  he  should  send  the  boy  to  Beverley 
Gaol,  and  proceeded  to  make  out  a  commitment.  This  commit- 
ment, which  was  also  a  conviction,  stated  that  information  had 
been  made,  on  the  oath  of  John  Blenkin,  before  the  defendant,  one 
of  Her  Majesty's  justices,  &c.,  that  John  Kirby,  one  of  his  hired 
servants,  had  in  his  service  been  guilty  of  divers  misdemeanours, 
miscarriages,  and  ill  behaviour  towards  him,  and  particularly  by 
neglect  and  disobedience  of  orders  on  the  2nd  of  June,  as  well  as 
on  other  similar  occasions.  The  commitment  then  stated  that  he 
was  convicted  thereof,  and  commanded  the  gaoler  to  receive  him 
in  the  house  of  correction,  there  to  remain  and  be  corrected  and 
held  to  hard  labour  for  twenty-one  days.  The  plaintiff  having 
been  lodged  in  the  house  of  correction  accordingly,  the  gaoler 
wrote  to  the  defendant,  stating  that  an  old  form  of  commitment 
had  been  used,  but  he  supposed  the  defendant  did  not  mean  the 
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boy  to  be  flogged.  To  this  the  defendant  answered,  that  he  wished 
the  plaintiff  to  be  flogged,  the  plaintiffs  father  having  given  a  bad 
account  of  him.  The  plaintiff  was  flogged  accordingly.  The  plain- 
tiffs case  having  closed,  it  was  contended,  on  behalf  of  the  defend- 
ant, that  he  was  entitled  to  notice  of  action,  pursuant  to  the  11  & 
12  Vict,  c  44,  s.  9.  For  the  plaintiff,  it  was  urged  that  the  evi- 
dence showed  that  the  defendant  had  acted  maliciously,  and  had 
used  his  power  as  justice  of  the  peace  colourably  and  for  the  pur- 
pose of  oppression ;  and  that  the  question  of  the  defendant  being 
entitled  to  notice  of  action  depended  upon  his  bona  fides,  which 
point  was  for  the  jury.  The  learned  Judge  ruled  that  the  defend- 
ant was  entitled  to  notice  of  action,  and  that  there  was  no  question 
for  the  jury,  and  accordingly  he  directed  a  nonsuit. 

A  rule  nm  having  been  obtained  by 

E.  V.  Price,  on  the  ground  that  no  notice  of  trial  was  necessary, 

P.  Thompson  showed  cause.  The  defendant,  being  a  magistrate, 
was  entitled  to  notice  of  action  for  any  act  done  by  him  in  the 
execution  of  his  duty,  whether  done  maliciously  or  not.  The  8th 
section  enacts,  "  that  no  action  shall  be  brought  against  any  justice 
of  the  peace  for  anything  done  by  him  in  the  execution  of  his 
office"  after  six  months;  and  the  9th  section  enacts,  that  ''no 
such  action  shall  be  brought  against  any  justice  of  the  peace 
until  one  month's  notice  of  action  has  been  given."  Every  magis- 
trate, therefore,  who  acts  in  the  execution  of  his  ofl&ce  is  entitled 
to  notice  of  action,  whether  he  acts  maliciously  or  not.  He  is 
entitled  to  such  notice  in  order  that  he  may  be  able  to  tender 
amends ;  and  it  is  reasonable  that  he  should  be  allowed  to  tender 
amends,  even  although  he  may  have  acted  maliciously.  The  very 
fact  of  a  magistrate  being  allowed  to  tender  amends  implies  that 
he  has  acted  wrongfully,  and  he  is  not  the  less  entitled  to  notice  of 
action  because  he  has  not  only  acted  wrongfully  but  maliciously  also. 
No  case  can  be  found  in  the  books  as  to  the  question  of  bona  fides, 
with  reference  to  magistrates  being  entitled  to  notice  of  action. 

[Parke,  B.  —  The  Acts  of  Parliament  relating  to  notice  of  action 
to  be  given  to  magistrates  differ  from  those  in  which  notice  of 
action  is  to  be  given  to  private  individuals.] 

The  sole  question  in  this  case  is,  whether  the  defendant  was  a 
magistrate  acting  "  in  the  execution  of  his  ofiBce ; "  and  as  it  was 
clear  that  he  was  so,  he  was  entitled  to  notice  of  action,  whether 
he  acted  maliciously  or  not      Wedge  v.  Berkeley,  6  Ad.  &  E.  663, 
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6  L.  J.  (K  S.)  M.  C.  86,  may  be  relied  on  by  the  other  side. 
That,  it  is  true,  was  the  case  of  an  action  against  a  magistrate,  and 

the  Court  said  that  bona  fides  was  a  question  for  the  jury ; 
[*  167]  but  there  *  the  character  in  which  the  defendant  acted 

was  equivocal.     He  cited  and  mentioned  Staight  v.  Oee, 

2  Stark.  445 ;  Cook  v.  Leonard,  6  B.  &  C.  351,  5  L.  J.  M.  G  99  (30 
R  R.  348) ;  Beechey  v.  Sides,  9  B.  &  C.  806,  8  L.  J.  K.  B.  71  (33 
R.  R.  333) ;  Cann  v.  Clipperton,  10  Ad.  &  E.  582,  8  L.  J.  (N.  S.)  Q. 
B.  268  ;  Kine  v.  JEvershed,  10  Q.  B.  143,  16  L.  J.  Q.  B.  271 ;  Briggs 
V.  Bvelyn,  2  H.  BL  114  (3  R  R  354);    ffoi-n  v.  Thomborough, 

3  Ex.  846, 18  L.  J.  Ex.  349  ;  Welter  v.  Toke,  9  East,  364 ;  Morgan  v. 
Fainter,  2  B.  &  C.  729,  2.L.  J.  K.  B.  145  (26  R  R  537);  James  v. 
Saunders,  10  Bing.  428,  3  L.  J.  (K  S.)  M.  C.  105 ;  and  WHght 
V.  Wales,  5  Bing.  336,  7  L.  J.  M.  C.  60  (30  R  R  622).  Secondly, 
the  question  of  bona  fides  is  not  for  the  jury,  but  for  the  Judge. 
The  observations  in  Wedge  v.  Berkeley  were  not  well  founded,  and 
were  not  necessary  to  the  decision  of  that  case.  Arnold  v.  Hamel, 
9  Ex.  404,  23  L.  J.  M.  C.  137,  is  in  point,  and  shows  that  the 
question  of  bona  fides  is  for  the  Judge,  and  not  for  the  jury.  There 
the  8  &  9  Vict.,  c.  87,  the  Smuggling  Prevention  Act,  enacted,  sec- 
tion 117,  that  "  no  writ  shall  be  sued  out  against,  nor  a  copy  of  any 
process  served  upon,  any  person  acting  under  the  direction  of  the 
Commissioners  of  Customs,  for  anything  done  in  the  execution  of 
or  by  reason  of  his  oflSce,  until  one  calendar  month  next  after 
notice  in  writing."  Section  118,  "  Provided  always,  that  no  plain- 
tiff in  any  case  when  an  action  shall  be  grounded  on  any  such  act 
done  by  the  defendant  shall  be  permitted  to  produce  any  evidence 
of  the  cause  of  such  action,  except  such  as  shall  be  contained  in 
the  notice  to  be  given  as  aforesaid."  It  was  held  that  under  these 
enactments  it  was  the  province  of  the  Judge  to  decide  whether 
notice  of  action  was  necessary,  and  for  that  purpose  he  should 
have  evidence  on  both  sides,  so  as  to  enable  him  to  determine 
whether  the  defendant  was  an  officer  of  the  customs,  acting  by 
reason  of  his  office  and  under  a  reasonable  belief  that  hLs  duty  as 
such  officer  required  him  to  act  as  he  did.  The  words  of  that  Act 
and  of  the  present  are  the  same  in  effect.  The  12th  section  makes 
it  incumbent  on  the  plaintiff  to  prove  that  the  action  was  brought 
within  the  time  limited  by  the  Act,  &c.  •  Wagstaffe  v.  Sharpe,  3  M. 
&  W.  521,  7  L.  J.  (K  S.)  Ex.  167,  applies  to  this  part  of  the  case. 
He  also  referred  to  Shearwood  v.  Hay,  5  Ad.  &  E.  383,  5  L.  J. 
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(N.  a)  K.  B.  246,  and  Brittain  v.  KinTLaird,  1  Bred.  &  Bing.  432 
(21  R  R  680). 

E.  V.  Price,  contra,  in  support  of  the  rule.  —  First,  the  11  &  12 
Yiet,  0.  44,  has  no  application  to  this  case.  It  appears  on  the  face 
of  the  declaration  that  the  action  is  brought  against  the  defendant, 
not  for  convicting  the  plaintiflf  improperly,  but  for  taking  advan- 
tage of  his  position  as  a  magistrate  to  injure  him.  The  defendant 
maliciously  instigated  the  master  to  bring  a  charge  against  the 
plaintiff.  The  defendant,  therefore,  was  not  acting  in  his  character 
of  magistrate,  but  stood,  in  fact,  in  the  situation  of  an  ordinary 
individual  Barton  v.  Brickndl,  20  L.  J.  M.  C.  1,  is  in  point.  Sec- 
ondly, supposing  the  11  &  12  Vict,  c.  44,  applies,  then  under  the 
9th  section  it  was  the  duty  of  the  Judge  to  put  to  the  jury  the 
question  whether  the  defendant  had  acted  bona  fide.  Wedge  v. 
Berkeley  is  decisive  as  to  that  point 

[Parke,  B.  —  The  second  count  shows  that  the  defendant  wcw 
acting  as  a  magistrate ;  it  alleges  that  he  acted  improperly  as 
such,  but  does  not  state  that  he  acted  maliciously  and  without 
reasonable  and  probable  cause.  A  magistrate  may  act  mali- 
ciously, and  yet  may  have  reasonable  and  probable  cause  for  his 
acts.  So  he  may  be  in  the  execution  of  his  duty  although  he  may 
act  maliciously ;  and  I  think,  therefore,  he  was  entitled  to  notice 
of  action.  If  he  were  acting  within  his  jurisdiction,  in  what  way 
can  he  be  said  not  to  be  acting  as  a  magistrate  ?  The  plaintiff's 
case  is  that  he  abused  his  power  as  a  magistrate.] 

The  tendency  of  the  decisions  is  to  show  *  that  the  [*  168] 
question  of  bona  fides  is  for  the  jury,  and  that  upon  that 
question  depends  the  point  whether  the  defendant  is  entitled  to 
notice  of  action. 

Pabke,  B.  —  I  think  this  rule  must  be  discharged,  as  the  plain- 
tiff was  properly  nonsuited.  In  support  of  the  first  count  the 
plaintiff  put  in  evidence  the  commitment,  which,  according  to  the 
authority  of  the  cases,  amounted  to  a  conviction.  Now,  upon  that 
first  count  the  plaintiff  was  clearly  out  of  court,  as  he  himself 
showed  a  commitment  which,  being  good  upon  the  face  of  it, 
afforded  a  protection  to  the  magistrate.  The  second  count  also 
admits  that  the  defendant  was  acting  as  a  magistrate,  as  it  states 
that  the  defendant  instigated  Blenkin  to  make  a  complaint  to  him, 
the  defendant,  as  one  of  Her  Majesty's  justices  of  the  peace  for 
Yorkshire,  and  that  the  defendant  issued  his  warrant  of  commit- 
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ment  against  the  plaintiff.  That  shows  that  the  defendant  was 
acting  as  a  magistrate.  On  that  state  of  facts  the  defendant  was 
entitled  to  notice  of  action.  Then  comes  the  question,  whether  the 
matter  is  for  the  Court  or  the  jury,  and  I  must  say  that  before 
to-day  I  have  always  thought  that  if  a  question  of  bona  fides  arose, 
it  was  a  matter  to  be  determined  by  the  jury.  In  Hazeldine  v. 
Grove,  3  Q.  B.  997, 12  L.  J.  M.  C.  10  (p.  215,  ante\  the  Queen's  Bench 
said,  that  the  plaintiff  not  having  demanded  that  the  question  of 
lona  fides  should  be  put  to  the  jury,  could  not  demand  a  new  trial 
on  the  ground  that  the  Judge  had  nonsuited  him  on  the  objection. 
But  in  cases  relating  to  magistrates  I  doubt  much  whether  it  be 
law  that  the  question  of  bona  fides  is  a  matter  to  be  determined  by 
the  jury.  In  the  case  of  Arnold  v.  Hamel  this  Court  was  of 
opinion  that  the  points  there  raised  were  for  the  Judge  and  not 
for  the  jury,  since  no  effect  could  be  given  to  the  Act  of  Parliament 
unless  the  facts  there  raised  were  decided  by  the  Judge.  I,  for 
one,  certainly  did  not  think  at  the  time  that  the  24  Geo.  II.,  c.  44, 
bore  a  resemblance  to  the  Customs  Act,  by  which  that  case  was 
governed.  But  if  the  present  case  had  stood  on  the  statute  of  24 
Geo.  II.,  c.  44, 1  should  have  been  of  opinion  that  the  same  law  was 
applicable  as  in  Arnold  v.  Hamel.  The  wording,  however,  is  differ- 
ent But,  nevertheless,  I  think  the  Judge  in  this  case  was  bound 
to  decide  whether  notice  of  action  was  requisite  or  not.  I  must 
say  I  cannot  distinguish  between  the  12th  section  of  this  Act  of 
Parliament,  11  &  12  Vict.,  c.  44,  and  the  Act  of  Parliament  by  which 
Arnold  v.  Hamel  was  decided.  I  hold  the  opinion  that  I  enter- 
tained on  the  moving  of  the  rule  nisi,  that  the  protection  granted 
by  the  1st  section  of  the  11  &  12  Vict,  c.  44,  applies  to  all  that  is 
done  by  a  magistrate  in  the  execution  of  his  duty.  That  section 
in  effect  admits  that  a  magistrate  may  act  maliciously,  and  yet 
may  be  in  the  execution  of  his  duty  within  the  Act  of  Parliament 
and  be  entitled  to  notice  of  action.  The  result  of  the  9th  and  1st 
sections  is,  that  even  in  cases  where  the  magistrate  in  the  execu- 
tion of  his  ofl&ce  has  acted  maliciously  he  is  entitled  to  notice  of 
action.  The  question,  therefore,  was  one  for  the  determination  of  the 
Judge,  and  the  learned  Judge  in  this  case  was  right  in  taking  upon 
himself  the  determination  of  this  case.  With  respect  to  the  facts 
of  the  case,  I  am  of  opinion  that  there  was  no  want  of  reetsonable 
and  probable  cause.  The  question  of  reasonable  and  probable 
cause  was  a  matter  for  the  consideration  of  the  Judge.     Here  the 
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action  was  brought  against  the  defendant  solely  in  his  character  of 
magistrate,  and  notice  of  action  was  required  to  enable  him  to 
tender  amends  to  the  plaintiff,  which  he  was  at  liberty  to  do  under 
the  Act  of  Parliament  I  may  add,  that  these  observations  will  not 
necessarily  apply  to  all  the  cases  arising  under  various  Acts  of 
Parliament,  but  only  to  cases  relating  to  magistrates. 

Platt,  B.  —  I  am  of  the  same  opinion.  This  question  depends 
on  the  11  &  12  Vict.,  c.  44,  illustrated  and  explained  by  the  cases 
decided  on  other  Acts  of  Parliament,  and  by  the  24  Greo.  II.,  c.  44.  I 
must  say  I  do  not  quite  understand  the  arrangement  and  nature  of 
the  11  &  12  Vict,  c.  44,  for  the  1st  section,  which  applies  to  cases 
of  a  magistrate  acting  within  his  jurisdiction,  does  not 
state  that  no  action  shall  be  brought  until  the  *  conviction  [*  169] 
or  order  has  been  quashed,  whereas  the  2nd  section  enacts 
that  when  a  magistrate  has  acted  without  jurisdiction,  or  has  ex- 
ceeded his  jurisdiction,  no  action  shall  be  brought  until  after  the 
conviction  has  been  quashed.  It  is  diCBcult,  I  say,  to  understand 
the  meaning  of  this  diversity  in  the  clauses,  but  we  must  find  our 
way  to  the  true  construction  of  the  clauses  as  well  as  we  are  able. 
Now  the  9th  section  says  "  that  no  such  action  shall  be  commenced 
against  any  justice  "  until  after  notice  of  action.  That  refers  to 
the  8th  section,  which  refers  to  anything  done  by  the  justice  "  in 
the  execution  of  his  ofi&ce."  Now  the  8th  section  includes  the  1st, 
for  the  words  "  in  the  execution  of  his  duty  "  and  "  in  the  execu- 
tion of  his  office  "  are  identical  in  their  meaning.  This  case  falls 
within  the  1st  section,  and  it  ought  to  have  been  stated  in  the 
declaration  that  the  act  was  done  "  maliciously  and  without  rea- 
sonable and  probable  cause."  The  declaration  may,  however,  in 
that  respect  be  amended.  Therefore,  supposing  the  declaration  to 
contain  this  allegation,  still  the  9th  section  as  to  notice  of  action 
applies.  Where,  therefore,  a  magistrate  acts  in  the  execution  of 
his  office  maliciously,  and  without  reasonable  and  probable  cause, 
still  he  is  entitled  to  notice  of  action.  Reading,  therefore,  the  1st, 
8th,  and  9th  sections  together,  I  am  of  opinion  that  the  Judge  was 
right  in  taking  upon  himself  to  decide  that  notice  of  action  was 
necessary;  and  therefore  this  rule  must  be  discharged. 

Martin,  B.  —  I  am  of  the  same  opinion.  The  question  against 
the  defendant  is.  What  is  the  cause  of  action  ?  I  think  it  falls 
within  the  1st  section  of  the  statute,  —  assuming,  as  I  do,  that  the 
declaration  is  amended.    The  real  complaint  is,  that  the  defendant 


230  JUSTICE  OF  THE  PEACE. 

Vol.  17, 16.  — WawliHiie  ▼.  Grovo;  Xirbj  ▼.  aiinpgqn.  — VotM. 

induced  the  master  of  the  plaintiflF  to  come  before  him,  and  with- 
out examining  the  plaintiff  upon  oath,  convicted  him  of  a  breach 
of  duty.  If,  indeed,  the  plaintiff  had  been  fairly  charged  before 
him,  and  the  master  of  the  plaintiff  had  shown  that  there  was  good 
cause  of  action  against  him,  and  the  defendant  had  confined  him- 
self to  do  an  act  which  was  within  his  jurisdiction,  and  he  had 
authority,  he  could  not  be  liable,  as  we  cannot  look  at  the  motives 
of  the  defendant  The  real  cause  of  action  is,  that  the  defendant 
convicted  the  plaintiff  maliciously  and  without  reasonable  and 
probable  cause.  The  case,  therefore,  falls  within  the  8th  and  9th 
sections  of  the  11  &  12  Vict.,  c.  44;  and  therefore  the  Judge  who 
tried  the  cause  was  right  in  deciding  that  the  defendant  was 
entitled  to  notice  of  action.  BtUe  discharged. 

ENGLISH  NOTES. 

The  Protection  of  Justices  Act,  1848  (11  &  12  Vict.,  c.  44),  section 
1,  provides  that  for  an  act  done  by  a  justice  of  the  peace  within  his 
jurisdiction  the  action  shall  be  on  the  case,  and  it  shall  be  alleged  to 
have  been  done  maliciously  and  without  reasonable  and  probable  cause, 
and  if  at  the  trial  the  plaintiff  fail  to  prove  such  allegation  he  shall  be 
nonsuited.  Under  this  section  trespass  vi  et  armis  will  not  lie  against 
a  justice  for  committing  a  person  to  prison  in  default  of  sureties  to 
keep  the  peace.  Haylock  v.  Sparke  (1853),  4  El.  &  Bl.  471.  A  war- 
rant of  commitment  was  drawn  up  in  which  blanks  were  left  for  the 
amount  of  costs  to  be  inserted,  and  so  signed  by  the  justices.  The 
blanks  were  afterwards  filled  up  by  the  clerk,  and  the  plaintiff  was 
arrested  on  a  warrant.  It  was  held  that  the  signing  in  blank  by  the 
justices  was  a  mere  irregularity,  and  not  an  excess  of  jurisdiction,  and 
that  the  plaintiff,  having  brought  an  action  for  false  imprisonment 
against  the  justices,  was  rightly  nonsuited  under  the  above  section. 
Bott  V.  Ackroyd  (1869),  28  L.  J.  M.  C.  207,  5  Jur.  (K  S.)  1053,  7  W. 
K.  420. 

The  duty  of  a  magistrate  in  admitting  to  bail  is  judicial,  and  there- 
fore an  action  cannot  be  maintained  against  him  for  refusing  to  admit 
to  bail  a  person  entitled  to  be  admitted  to  bail,  without  proof  of  malice. 
Linford  V.  FUf^roy  (1849),  13  Q.  B.  240,  18  L.  J.  M.  C.  108,  13  Jur. 
303.  But  it  may  be  doubted  whether  an  action  is  maintainable  against 
a  justice  acting  judicially  in  a  matter  in  which  he  has  jurisdiction,  even 
for  a  malicious  act.  See  Gelan  v.  Hall  (1857),  2  Hurl.  <Sb  N.  379,  27 
L.  J.  M.  C.  78. 

Where  an  order  of  affiliation  was  made  on  a  plaintiff,  lie  gave  notice 
of  appeal,  and  entered  into  a  recognisance  for  payment  of  costs.     The 
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Quarter  Sessioua  confirmed  tlie  order  subject  to  a  case.  On  non-pay- 
ment of  the  sum  ordered,  a  justice  issued  bis  warrant  to  take  tbe  plain- 
ti£E  before  two  justices.  In  an  action  for  trespass  against  the  justice 
it  was  held  that  neither  the  giving  of  notice  of  appeal  and  entering 
into  the  recognisance,  nor  the  confirmation  of  the  order  subject  to 
a  case,  suspended  the  jurisdiction  of  the  justice  to  issue  his  warrant, 
under  7  &  8  Vict.,  c.  101,  s.  3;  and  that  the  granting  of  the  warrant 
being  for  a  judicial  inquiry  ^  to  whether  or  not  the  plaintifE  should 
pay  the  money,  was  within  the  justice's  jurisdiction,  notwithstanding 
the  pendency  of  the  appeal ;  and  therefore  the  actiou  was  barred,  there 
being  no  allegation  that  the  act  was  done  maliciously  and  without 
reasonable  and  probable  cause.  Kendall  v.  Wilkinson  (1855),  4  £1. 
&  Bl.  680,  24  L.  J.  M.  C.  89,  1  Jur.  (N.  S.)  538.  By  a  local  Act, 
owners  and  occupiers  of  abbey  lands  were  liable  to  be  rated  for  a  cer- 
tain purpose,  and  if  any  owner  or  occupier  of  land  in  respect  of  which 
a  rate  was  imposed  refused  to  pay,  a  justice,  on  proof  of  demand,  might 
summon,  and  on  due  proof  issue  a  distress  warrant.  An  appeal  was 
given  to  a  person  claiming  exemption  on  the  ground  that  his  lands 
were  not  abbey  lands.  The  plaintiff  having  been  rated  in  respect  of 
lands  which  the  jury  found  were  not  abbey  lands,  and  having  refused 
to  pay  on  summons,  a  magistrate  issued  a  distress  warrant,  under  which 
the  plaintiffs  goods  were  seized.  It  was  held  that  the  magistrate  was 
not  protected  by  the  above  section  nor  by  a  similar  clause  in  the  local 
Act.  Fedley  v.  Davia  (1861),  10  C:  B.  (N.  S.),  492,  30  L.  J.  C.  P. 
374,  8  Jur.  (K  S.)  263,  6  L.  T.  253.  In  Gdan  v.  Hall  (1857), 
2  Hurl.  &  N.  379,  27  L.  J.  M.  C.  78,  it  was  questioned  whether  an 
action  is  maintainable  against  a  justice  for  wilfully  and  maliciously, 
and  without  reasonable  and  probable  cause,  convicting  a  person  in 
a  penalty  in  a  matter  in  which  he  has  jurisdiction,  when  the  penalty 
is  paid  but  the  conviction  has  been  subsequently  quashed. 

In  an  Irish  case  it  was  held  that  where  the  means  of  knowledge,  as 
distinguished  from  knowledge  actual  or  imputed,  is  relied  on  to  sustain 
an  action  against  a  justice,  acting  judicially  for  an  act  done  within  his 
jurisdiction,  the  action  will  lie  only  when  he  has  acted  maliciously, 
and  without  reasonable  and  probable  cause.  Johnston  y.  Meldon 
(1891),  30  L.  R.  Ir.  15. 

By  section  2  of  the  Act  it  is  provided  that  for  an  act  done  by  a  jus- 
tice without  or  exceeding  jurisdiction,  an  action  may  lie  without  such 
allegation;  but  not  for  an  act  done  under  a  conviction,  or  order,  until 
it  has  been  quashed;  and  not  for  an  act  done  under  a  warrant  to  compel 
appearance  if  a  summons  were  previously  served,  and  not  obeyed. 

This  section  and  the  previous  section  must  be  read  together,  and, 
therefore,  where  in  the  course  of  a  matter  transacted  before  a  justice 
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there  has  been  an  excess  of  jurisdiction,  this  section  does  not  apply 
unless  the  action  in  which  it  is  sought  to  be  applied  is  brought  for  an 
act  done  in  respect  of  that  part  of  the  matter,  or  some  part  of  it,  which 
was  beyond  the  jurisdiction.  Barton  v,  Bricknell  (1850),  13  Q.  B.  393, 
20  L.  J.  M.  C.  1, 15  Jur.  668. 

An  action  for  trespass  was  held  maintainable  against  justices  who 
issued  a  distress  warrant  for  costs  not  adjudged  by  a  conviction.  Leary 
V.  Fattrick  (1850),  15  Q.  B.  266,  19  L.  J.  M.  C.  211,  14  Jur.  932. 

Section  5  of  the  Act,  which  enables  a  party  to  obtain  a  rule  calling 
upon  a  justice  to  do  an  act  relating  to  the  duties  of  his  office,  as  to  which 
see  Beg.  v.  Adamson,  No.  8,  p.  127,  afite,  and  notes  thereto,  provides 
that  no  action  shall  be  brought  against  a  justice  for  obe^nng  such  rule. 

Section  8,  which  provided  that  an  action  should  not  be  brought 
against  a  justice  for  anything  done  in  the  execution  of  his  office,  unless 
within  six  months  after  the  act  complained  of  was  committed,  is  now 
superseded  by  section  1  (a)  of  the  Public  Authorities  Protection  Act, 

1893  (56  &  57  Vict.,  c.  61),  and  is  formally  repealed  by  S.  L.  R,  Act, 

1894  (57  &  58  Vict.,  c.  56). 

Section  9  of  the  Act  of  1848,  which  provided  that  notice  of  action 
must  be  given,  is  entirely  repealed  by  the  S.  L.  R.  Act,  1894. 

In  Hardy  v.  Justices  of  North  Biding  (1887),  50  Justice  of  the 
Peace,  663,  it  was  held  that  the  building  of  a  police  station  was  an  act 
done  by  justices  in  the  execution  of  their  office;  and  that  the  justices, 
if  sued  for  negligence  in  building  or  maintaining  thereof,  and  for 
damage  arising  therefrom,  were  entitled  to  the  protection  afforded  by 
11  &  12  Vict.,  c.  44. 

AMERICAN  NOTES. 

A  justice  of  the  peace,  although  he  acted  illegally  in  causing  the  arrest  on 
his  own  view  of  one  travelling  on  Sunday,  yet  having  general  jurisdiction  of 
the  subject,  and  intending  and  assuming  to  act  as  a  magistrate,  he  was  within 
the  protection  of  a  statute  entitling  him  to  thirty  days'  notice  of  any  action 
to  be  brought  against  a  justice  of  the  peace  for  anything  done  by  him  <<  in  the 
execution  of  his  office."  Jones  v.  Hughes^  5  Sergeant  &  Rawle  (Penn.),  298 ; 
9  Am.  Dec.  364 :  *'  The  English  statutes  for  the  protection  of  officers  of 
justice,  being  remedial,  have  always  been  liberally  construed  in  favor  of  the 
object  which  induced  their  enactment."  "  It  may  be  laid  down  as  a  general 
rule,  that  whenever  the  officer  has  acted  honestly,  although  mistakingly,  when 
he  supposed  he  was  in  the  execution  of  his  duty,  although  he  had  no  authority 
to  act,  he  is  entitled  to  the  protection  of  the  Act  of  the  Assembly."  "  But 
the  having  of  jurisdiction  is  not  the  criterion ;  for  if  one  magistrate  were  to 
act  in  a  case  in  which  jurisdiction  is  expressly  committed  to  two,  he  would 
still  be  entitled  to  notice.  Welter  v.  Take,  9  East,  364.  Where  indeed  the 
act  done  is  entirely  foreign  to  the  magistrate's  jurisdiction,  nothing  can  give 
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it  official  color;  but  where  be  has  a  general  jurisdiction  over  the  subject- 
matter,  and  intended  to  act  as  a  magistrate,  he  will  be  entitled  to  all  the 
benefit  which  the  Act  of  Assembly  gives  to  him  in  any  case.  For  the  pur- 
pose of  bailing  or  committing,  a  justice  has  general  jurisdiction  over  every- 
thing constituting  an  offence  against  the  laws ;  and  if  in  an  honest  exercise 
of  it  he  judges  erroneously  of  the  legal  character  and  consequences  of  an  act 
done,  and  treats  as  an  offender  a  person  who  has  committed  no  crime,  does 
he  not  present  exactly  that  sort  of  case  for  which  the  Legislature  intended  to 
provide  ?  For  if  the  justice  should  act  within  the  limit  of  his  jurisdiction, 
he  would  not  be  answerable  for  mere  mistake  of  judgment  upon  the  merits, 
and  not  being  a  wrongdoer,  his  conduct  would  call  for  no  protection  from 
this  or  any  other  Act  of  Assembly."  To  the  same  purport,  Mitchell  v.  Couh 
gilly  4  Binney  (Fenn.),  20,  an  action  against  a  justice  for  performing  a  mar- 
riage ceremony  for  the  plaintiff's  infant  daughter. 


LAND. 

No.  1.— SPENCEE'S  CASE. 
(K.  B.  1584.) 

No.  2.  — MILNES  v.  BRANCH. 
(K.  B.  1816.) 

RULE. 

The  statute  32  Hen.  VIII.,  c.  34,  which  entitles  assignees 
to  sue  the  covenantor,  applies  only  to  covenants  which  run 
with  the  land.  Therefore  the  assignee  of  a  rent-charge  is 
not  within  the  statute,  (a)  because  he  has  not  the  rever- 
sion, and  (&)  because  a  covenant  cannot  run  with  a  rent. 

Spenoer*8  Case. 

5  Co.  Rep.  16a^l8  a  (1  Smith  Lead.  Cas.  52). 

Covenant  —  Bunning  with  Land.  —  Collateral 

A  lessee  by  indenture  covenanted  for  himself,  his  executors  and  admin-  [16  a] 
istrators,  that  he,  his  executors  or  assigns,  would  build  a  brick  wall 
upon  part  of  the  land  demised,  &c. :  Held,  if  the  lessee  assigns  his  term,  such 
covenant  does  not  bind  his  assignee ;  ^  and  resolved :  1.  Where  a  covenant  extends 

^  Bat  see  note  at  p.  244,  post. 


234  LAND. 

Ho.  1.  —  Bpeiuar'i  Gate,  6  Co.  Bep.  16  a. 

to  a  thing  in  esse,  parcel  of  the  detnifled,  such  covenant  shall  go  with  the  land, 
and  shall  bind  the  assignee,  although  he  be  not  bound  by  esrpress  words.  2.  If 
the  lessee  covenants  for  himself  and  his  assigns,  that  they  will  make  a  new  wall 
upon  some  part  of  the  land  demised,  the  assignee  is  bound  by  such  covenant. 
But  the  assignee  though  named  is  not  bound  by  a  covenant  to  do  something 
which  is  merely  collateral,  and  which  in  no  manner  touches  or  concerns  the  thing 
demised  and  assigned  over.  8.  If  a  man  leases  personal  goods,  and  the 
lessee  covenants  for  him  and  his  assigns  at  the  end  of  the  time  to  deliver  the 
same  in  as  good  plight,  &c.,  such  covenant  is  but  a  personar  contract,  and  does 
not  bind  the  assignees.  4.  If  a  feoffment  be  made  by  the  word  dedi^  the  assignee 
of  the  feoffee  shall  not  vouch.  But  if  a  lease  for  years  be  made  by  the  word 
amoessi  or  demisij  the  assignee  of  the  lessee,  upon  eviction,  may  have  a  writ  of 
covenant  5.  Tenant  by  the  curtesy,  or  any  other  who  comes  in  the  past, 
shall  not  vouch ;  but  in  the  case  of  a  ward  granted  by  deed  to  a  woman,  who 
takes  husband  and  dies,  the  husband  shall  vouch  by  force  of  the  word  '^  grant,'' 
so  the  husband  of  a  fSme  lessee  for  years,  after  her  death,  shall  have  an  action  of 
covenant  as  well  on  the  covenant  in  law  on  the  words  ''  demise  or  grant,"  as  upon 
the  express  covenants  contained  in  the  lease.  So  tenant  by  statute  merchant  or 
statue  staple  or  elegit  of  a  term,  and  the  vendu  of  a  lease  by  force  of  any  execution, 
shall  have  an  action  of  covenant  in  such  case  as  a  thing  annexed  to  the  land. 
6.  A  covenant  to  repair  runs  with  the  land.  7.  The  assignee  of  the  assignee, 
and  the  executors  of  the  assignee  of  the  assignee,  shall  have  an  action  of  covenant. 

The  assignee  of  the  assignee  shall  vouch,  and  so  also  the  heirs  of  the  assignee, 
upon  a  warrant  to  one,  his  heirs  and  assigns. 

The  word  '^  grant "  in  the  case  of  a  chattel  real  in  itself  imports  a  warranty. 

But  the  words  concessi  or  demisi  in  the  case  of  freehold  or  inheritance  doth 
not  import  any  warranty. 

Spencer  and  his  wife  brought  an  action  of  covenant  against 
Clark,  assignee  to  J.,  assignee  to  S.,  and  the  case  was  such :  Spencer 
and  his  wife  by  deed  indented  demised  a  house  and  certain  land  (in 
the  right  of  the  wife)  to  S.  for  term  of  twenty-one  years,  by  which 
indenture  S.  covenanted  for  him,  his  executors  and  administrators, 
with, the  plaintiffs,  that  he, his  executors,  administrators,  or  assigns, 
would  build  a  brick  wall  upon  part  of  the  land  demised,  &c.  S. 
assigned  over  his  term  to  J.,  and  J.  to  the  defendant ;  and  for  not 
making  of  the  brick  wall  the  plaintiff  brought  the  action  of  cove- 
nant against  the  defendant  as  assignee :  and  after  many  arguments 
at  the  Bar,  the  case  was  excellently  argued  and  debated  by  the 
Justices  at  the  Bench ;  and  in  this  case  these  points  were  unani- 
mously resolved  by  Sir  Christopher  Wray,  Chief  Justice,  Sir 
Thomas  Gawdy,  and  the  whole  Court.  And  many  differences  taken 
and  agreed  concerning  express  covenants  and  covenants  in  law,  and 
which  of  them  run  with  the  land,  and  which  of  them  are  collateral 


B.  C.  VOL.  XV.]  LAND.  235 

Ho.  1.  — Spcoflar't  OaM,  5  Oo.  Bep.  16  a,  16  b. 


and  do  not  go  with  the  land,  and  where  the  assignee  shall  be  bound 
without  naming  him,  and  where  not ;  and  where  he  shall  not  be 
bound  although  he  be  expressly  named,  and  where  not 

1.  When  the  covenant  extends  to  a  thing  in  esse,  parcel  of  the 
demise,  the  thing  to  be  done  by  force  of  the  covenant  is  qv>odam- 
modo  annexed  and  appurtenant  to  the  thing  demised,  and  shall  go 
with  the  land,  and  shall  bind  the  assignee  although  he  be  not  bound 
by  express  words :  but  when  the  covenant  extends  to  a  thing  which 
is  not  in  being  at  the  time  of  the  demise  made,  it  cannot  be  ap- 
purtenant or  annexed  to  the  thing  which  hath  no  being ;  as  if  the 
lessee  covenants  to  repair  the  houses  demised  to  him  during  the 
term,  that  is  parcel  of  the  contract,  and  extends  to  the  support  of 
the  thing  demised,  and  therefore  is  quodammodo  annexed  appurte- 
nant to  houses,  and  shall  bind  the  assignee  although  he  be  not 
bound  expressly  by  the  covenant :  but  in  the  case  at  bar  the  cove- 
nant concerns  a  thing  which  was  not  in  esse  at  the  time  of  the  de- 
mise made,  but  to  be  newly  built  after,  and  therefore  shall 

bind    the   covenantor,  his  executors  or  *  administrators,  [*16b] 
and  not  the  assignee,  for  the  law  will  not  annex  the 
covenant  to  a  thing  which  hath  no  being. 

2.  It  was  resolved  that  in  this  case,  if  the  lessee  had  covenanted 
for  him  and  his  assigns,  that  they  would  make  a  new  wall  upon 
some  part  of  the  thing  demised,  that  forasmuch  as  it  is  to  be 
done  upon  the  land  demised,  that  it  should  bind  the  assignee ;  for 
although  the  covenant  doth  extend  to  a  thing  to  be  newly  made, 
yet  it  is  to  be  made  upon  the  thing  demised,  and  the  assignee  is  to 
take  the  benefit  of  it,  and  therefore  shall  bind  the  assignee  by  ex- 
press words.  So  on  the  other  side,  if  a  warranty  be  made  to  one, 
his  heirs  and  assigns,  by  express  words,  the  assignee  shall  take  ben- 
efit of  it,  and  shall  have  a  WarratUia  Charges,  F.  N.  B.  135,  and 
9  Ed.  XL,  Qarr'  de  Charters,  30 ;  36  Ed.  III.,  Garr.  1 ;  4  Hen.  VIII. ; 
Dyer,  1.  But  although  the  covenant  be  for  him  and  his  assigns, 
yet  if  the  thing  to  be  done  be  merely  collateral  to  the  land,  and 
doth  not  touch  or  concern  the  thing  demised  in  any  sort,  there  the 
assignee  shall  not  be  charged.  As  if  the  lessee  covenants  for  him 
and  his  assigns  to  build  a  house  upon  the  land  of  the  lessor  which 
is  no  parcel  of  the  demise,  or  to  pay  any  collateral  sum  to  the 
lessor,  or  to  a  stranger,  it  shall  not  bind  the  assignee,  because  it 
is  merely  collateral,  and  in  no  manner  touches  or  concerns  the 
thing  that  was  demised,  or  that  is  assigned  over;  and  therefore 
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in  such  case  the  assignee  of  the  thing  demised  cannot  be  charged 
with  it,  no  more  than  any  other  stranger. 

3.  It  was  resolved,  if  a  man  leases  sheep  or  other  stock  of  cattle 
or  any  other  personal  goods  for  any  time,  and  the  lessee  covenants 
for  him  find  his  assigns  at  the  end  of  the  time  to  deliver  the  like 
cattle  or  goods  as  good  as  the  things  letten  were,  or  such  price  for 
them,  and  the  lessee  assigns  the  sheep  over,  this  covenant  shall 
not  bind  the  assignee,  for  it  is  but  a  personal  contract,  and  wants 

such  privity  as  is  between  the  lessor  and  lessee  and  his  as- 
[*17a]   signs  *of  the  land  in  respect  of  the  reversion.     But  in  the 

case  of  a  lease  of  personal  goods  there  is  not  any  privity, 
nor  any  reversion,  but  merely  a  thing  in  action  in  the  personalty, 
which  cannot  bind  any  but  the  covenantor,  his  executors  or 
administrators,  who  represent  him.  The  same  law,  if  a  man  de- 
mises a  house  and  land  for  years,  with  a  stock  or  sum  of  money 
rendering  rent,  and  the  lessee  covenants  for  him,  his  executors, 
administrators,  and  assigns,  to  deliver  the  stock  or  sum  of  money 
at  the  end  of  the  term,  yet  the  assignee  shall  not  be  charged  with 
this  covenant:  for  although  the  rent  reserved  was  increased  in 
respect  of  the  stock  or  sum,  yet  the  rent  did  not  issue  out  of  the 
stock  or  sum,  but  out  of  the  land  only ;  and  therefore  as  to  the 
stock  or  sum  the  covenant  is  personal,  and  shall  bind  the  covenan- 
tor, his  executors  and  administrators,  and  not  his  assignee:  and 
it  is  not  certain  that  the  stock  or  sum  will  come  to  the  assignee's 
hands,  for  it  may  be  wasted  or  otherwise  consumed  or  destroyed 
by  the  lessee,  and  therefore  the  law  cannot  determine  at  the  time 
of  the  lease  made  that  such  covenant  shall  bind  the  assignee. 

4.  It  was  resolved,  that  if  a  man  makes  a  feoffment  by  this 
word  dedif  which  implies  a  warranty,  the  assignee  of  the  feoffee 
shall  not  vouch ;  but  if  a  man  makes  a  lease  for  years  by  this 
word  concessi  or  demisi,  which  implies  a  covenant,  if  the  assignee 
of  the  lessee  be  evicted,  he  shall  have  a  writ  of  covenant ;  for  the 
lessee  and  his  assignee  hath  the  yearly  profits  of  the  land  which 
shall  grow  by  his  labour  and  industry  for  an  annual  rent,  and 
therefore  it  is  reasonable  when  he  hath  applied  his  labour,  and  em- 
ployed his  cost  upon  the  land,  and  be  evicted  (whereby  he  loses 
all),  that  he  shall  take  such  benefit  of  the  demise  and  grant  as  the 
first  lessee  might,  and  the  lessor  hath  no  other  prejudice  than 
what  his  especial  contract  with  the  first  lessee  hath  bound  him  to. 

5.  Tenant  by  the  curtesy,  or  any  other  who  comes  in  in  the 
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post,  shall  not  vouch  (which  is  in  lieu  of  an  action).  But  if  a 
ward  be  granted  by  deed  to  a  woman  who  takes  husband,  and  the 
woman  dies,  the  husband  shall  vouch  by  force  of  this  word  "grant," 
although  he  comes  to  it  by  act  in  law.  So  if  a  man  demises  or 
grants  land  to  a  woman  for  years,  and  the  lessor  covenants  with 
the  lessee  to  repair  the  houses  during  the  term,  the  woman  marries 
and  dies,  the  husband  shall  have  an  action  of  covenant  as  well  on 
the  covenant  in  law  on  these  words  (demise  or  grant)  as  on  the 
express  covenant.  The  same  law  is  of  tenant  by  statute  merchant 
or  statute  staple  or  elei/U  of  a  term,  and  he  to  whom  a  lease  for  years 
is  sold  by  force  of  any  execution  shall  have  an  action  of  covenant 
in  such  case  as  a  thing  annexed  to  the  land,  although  they  come 
to  the  term  by  act  in  law ;  as  if  a  man  grants  to  lessee 
*  for  years  that  he  shall  have  so  many  estovers  as  will  serve  [*  17  b] 
to  repair  his  house,  or  as  he  shall  bum  in  his  house,  or  the 
like,  during  the  term,  it  is  as  appurtenant  to  the  land,  and  shall  go  with 
it  as  a  thing  appurtenant  into  whose  hands  soever  it  shall  come. 

6.  If  lessee  for  years  covenants  to  repair  the  houses  during  the 
term,  it  shall  bind  all  others  as  a  thing  which  is  appurtenant,  and 
goeth  with  the  land  in  whose  hands  soever  the  term  shall  come,  as 
well  those  who  come  to  it  by  act  in  law,  as  by  the  act  of  the  party, 
for  all  is  one  having  regard  to  the  lessor.  And  if  the  law  should 
not  be  such,  great  prejudice  might  accrue  to  him ;  and  reason  re- 
quires that  they  who  shall  take  benefit  of  such  covenant  when  the 
lessor  makes  it  with  the  lessee,  should  on  the  other  side  be  bound 
by  the  like  covenants  when  the  lessee  makes  it  with  the  lessor. 

7.  It  was  resolved  that  the  assignee  of  the  assignee  should  have 
an  action  of  covenant.  So  of  the  executors  of  the  assignee  of  the 
assignee ;  so  of  the  assignees  of  the  executors  or  administrators  of 
every  assignee,  —  for  all  are  comprised  within  this  word  (assignees), 
for  the  same  right  which  was  in  the  testator  or  intestate  shall  go 
to  his  executors  or  administrators ;  as  if  a  man  makes  a  warranty 
to  one,  his  heirs  and  assigns,  the  assignee  of  the  assignee  shall 
vouch,  and  so  shall  the  heirs  of  the  assignee :  the  same  law  of  the 
assignee  of  the  heirs  of  the  feoflfee,  and  of  every  assignee.  So 
every  one  of  them  shall  have  a  writ  of  Warrantia  Chartce.  Vide 
14  Ed.  Ill,  Garr.  33 ;  38  Ed.  III.  21 ;  36  Ed.  III.,  Garr.  1 ;  13  Ed.  I., 
Garr.  93 ;  19  Ed.  II.,  Garr.  85,  &c.  For  the  same  right  which  was 
in  the  ancestor  shall  descend  to  the  heir  in  such  case  without 
express  words  of  the  heirs  of  the  assignees. 
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Observe,  reader,  your  old  books,  for  they  are  the  fountains  out  of 
which  these  resolutions  issue,  but  perhaps  by  these  differences  the 
fountains  themselves  will  be  made  more  clear  and  profitable  to 
those  who  will  make  use  of  them.  For  example,  in  42  Ed.  IIL  3 
the  case  is :  grandfather,  father,  and  two  sons ;  the  grandfather  was 
seised  of  the  manor  of  D.  whereof  a  chapel  was  parcel ;  a  prior,  with 
the  assent  of  his  convent,  by  deed  covenanted  for  him  and  his  suc- 
cessors, with  the  grandfather  and  his  heirs,  that  he  and  his  convent 
would  sing  all  the  week  in  his  chapel,  parcel  of  the  said  manor,  for 
the  lords  of  the  said  manor  and  his  servants,  &c.  The  grandfather 
did  enfeoff  one  of  the  manor  in  fee,  who  gave  it  the  younger  son 
and  his  wife  in  tail ;  and  it  was  adjudged  that  the  tenants  in  tail, 
as  terre-tenants  (for  the  elder  brother  was  heir),  should  have  an 
action  of  covenant  against  the  prior,  for  the  covenant  is  to  do  a 
thing  which  is  annexed  to  the  chapel,  which  is  within  the  manor, 

and  so  annexed  to  the  manor,  as  it  is  there  said.  And 
[*  18  a]  Finchden  related  that  he  had  seen  it  *  adjudged,  that  two 

coparceners  made  partition  of  land,  and  one  did  covenant 
with  the  other  to  acquit  him  of  suit,  which  was  due,  and  that  copar- 
cener to  whom  the  covenant  was  made  did  alien,  and  the  suit  was 
arrear;  and  the  feoffee  brought  a  writ  of  covenant  against  the 
coparcener  to  acquit  him  of  the  suit ;  and  the  writ  was  maintain- 
able, notwithstanding  he  was  a  stranger  to  the  covenant,  because 
the  acquittal  fell  upon  the  land :  but  if  such  covenant  were  made 
to  say  divine  service  in  the  chapel  of  another,  there  the  assignee 
shall  not  have  an  action  of  covenant,  for  the  covenant  in  such  case 
cannot  be  annexed  to  the  chapel,  because  the  chapel  doth  not 
belong  to  the  covenantee,  as  it  is  adjudged  in  2  Hen.  IV.  6  b. 
But  there  it  is  agreed  that  if  the  covenant  had  been  with  the  lord 
of  the  manor  of  D.  and  his  heirs,  lords  of  the  manor  of  D.  and  in- 
habitants therein,  the  covenant  shall  be  annexed  to  the  manor,  and 
there  the  terre-tenant  shall  have  the  action  of  covenant  without 
privity  of  blood.  Vide  29  Ed.  III.  48  and  30  Ed.  III.  14,  Simpkin 
Simeon's  Case,  where  the  case  was,  that  the  Lady  Bardolph  by  deed 
granted  a  ward  to  a  woman  who  married  Simpk.  S.,  against  whom 
the  Queen  brought  a  writ  of  right  of  ward,  and  they  vouched  the 
Lady  Bardolph ;  and  afterwards  the  wife  died,  by  which  the  chattel 
real  survived  to  the  husband  (and  resolved  that  the  writ  should 
not  abate) ;  the  vouchee  appeared,  and  said.  What  have  you  to  bind 
me  to  warranty  ?    The  husband  showed  how  that  the  lady  granted 
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to  his  wife  before  marriage  the  said  ward ;  the  vouchee  demanded 
judgment  for  two  causes. 

1.  Because  no  word  of  warranty  was  in  the  deed ;  as  to  that  it 
was  adjudged  that  this  word  (grant)  in  this  case  of  grant  of  a 
ward  (being  a  chattel  real)  did  import  in  itself  a  warranty. 

2.  Because  the  husband  was  not  assignee  to  the  wife,  nor  privy. 
As  to  that  it  was  adjudged  that  he  should  vouch,  for  this  warranty 
implied  in  this  word  (grant)  is  in  case  of  a  chattel  real  so  annexed 
to  the  land,  that  the  husband  who  comes  to  it  by  act  in  law,  and 
not  as  assignee,  should  take  benefit  of  it  But  it  was  resolved  by 
Wbay,  Chief  Justice,  and  the  whole  Court,  that  this  word  (concessi 
or  demist)  in  case  of  freehold  or  inheritance  doth  not  import  any 
warranty.  11  Hen.  VI.  41,  ace', ;  vide  6  Hen.  IV. ;  12  Hen.  IV.  5 ; 
1  Hen.  V.  2 ;  25  Hen.  VIH.,  Covenant,  Br.  32 ;  28  Hen.  VIH. ;  Dyer, 
28 ;  48  Ed.  III.  22 ;  R  N.  B.  145,  c.  146  and  181 ;  9  Eliz. ;  Dyer,  257 ; 
26  Hen.  VHI.  3 ;  5  Hen.  VII.  18 ;  32  Hen.  VI.  32 ;  22  Hen.  VI.  51 ; 
18  Hen.  III.,  Covenant,  30 ;  Old  N.  B.,  Covenant ;  46  Hen.  III.  4 ;  38 
Ed.  III.  24.  See  the  statute  of  32  Hen.  VIII.,  c.  24,  34,  which  Act 
was  resolved  to  extend  to  covenants  which  touch  or  concern  the 
thing  demised  and  not  to  collateral  covenants. 

ICilnef  and  others  y.  Branch. 

5  Manle  &  Selwyn,  411-417  (17  R.  R.  373). 

Covenant  —  Bent  —  Personal, 

Where  J.  B.,  being  seised  in  fee,  conveyed  to  defendant  and  T.  J.,  [411] 
their  heirs  and  assigns,  to  the  use  that  J.  B.,  his  heirs  and  assigns, 
might  have  and  take  to  his  use  a  rent  certain  to  be  issuing  ont  of  the  premises^ 
and  subject  to  the  said  rent,  to  the  use  of  defendant,  his  heirs  and  assigns, 
and  defendant  covenanted  with  J.  B..  his  heirs  and  assigns,  to  pay  to  him, 
his  heirs  and  assigns,  the  said  rent,  and  to  build,  within  one  year,  one  or  more 
messuages  on  the  premises,  for  better  securing  the  said  rent,  and  J.  B.  within 
one  year  demised  the  said  rent  to  plaintiffs  for  one  thousand  yeai-s :  Heldj  that 
covenant  would  not  lie  for  the  plaintiffs  for  non-payment  of  the  rent,  or  for  not 
building  the  messuages,  for  the  covenant  was  personal  to  J.  B. 

Covenant  The  plaintiffs  declare  that,  by  indenture  of  the 
20th  of  June,  1805,  between  one  Joshua  Bamsley,  of  the  first 
part,  one  J.  Robinson,  a  trustee  for  J.  Bamsley,  of  the  second, 
the  defendant  of  the  third,  and  one  J.  Jackson,  a  trustee  for 
the  defendant,  of  the  fourth  (reciting  indentures   of  lease  and 


240  LAND. 

Vo.  2.  — minea  t.  Braneh,  5  Xaa.  &  8eL  412,  418. 

[*  412]  release,  *  whereby  a  plot  of  land  was  conveyed  to  one  P. 
Hope  and  the  said  J.  Bamsley,  their  heirs  and  assigns, 
as  to  one  undivided  moiety,  to  the  use  of  such  person  and  persons, 
and  for  such  estate,  &c.,  as  P.  Hope  should,  by  deed  in  writing, 
duly  executed,  &c.,  limit  or  appoint,  and,  in  default  of  such  ap- 
pointment, after  the  decease  of  P.  Hope,  to  the  use  of  the  right 
heirs  of  P.  Hope  for  ever ;  and  as  to  the  other  undivided  moiety,  to 
the  like  use  with  respect  to  J.  Barnsley ;  subject  to  the  yearly  rent 
of  £42,  payable  to  the  relessors ;  and  reciting  also  other  indentures 
of  lease  and  release,  whereby  the  said  P.  Hope  limited  and  ap- 
pointed to  J.  Barnsley  and  J.  Eobinson,  and  the  heirs  and  assigns 
of  J.  Barnsley,  his  undivided  moiety  in  the  plot  of  land,  and  also 
in  four  messuages,  then  lately  built  thereon,  in  trust,  as  to  the 
estate  of  J.  Eobinson,  for  J.  Bamsley,  his  heirs  and  assigns  for 
ever,  subject  to  the  rent  covenants,  &c.,  reserved  and  contained  in 
the  former  release ;  and  further  reciting,  that  the  defendant  had 
contracted  with  J.  Barnsley  for  the  purchase  of  the  plot  of  land 
and  messuages,  subject  to  the  yearly  chief  rent  of  £86  3s.  3d,),  the 
said  J.  Bamsley,  by  virtue  of  the  said  power,  limited  and  appointed 
one  undivided  moiety  in  the  plot  of  land  and  messuages,  to  remain 
to  the  defendant  and  J.  Jackson,  their  heirs  and  assigns  for  ever ; 
and  for  the  further  assuring  the  same,  and  to  convey  and  assure 
the  other  undivided  moiety,  and  in  consideration  of  the  yearly  rent 
and  covenants,  &c.,  on  the  part  of  the  defendant,  his  heirs,  execu- 
tors, administrators,  and  assigns,  to  be  paid  and  performed,  and 
also  of  5«.  paid  by  the  defendant  to  J.  Eobinson,  J.  Barnsley,  and 
J.  Eobinson  (according  to  their  several  estates),  the  said  J. 
[*  413]  Barnsley  did  grant,  bargain,  sell,  alien,  enfeoff,  and  *  con- 
firm to  the  defendant  and  J.  Jackson,  and  the  heirs  and 
assigns  of  the  defendant,  all  that  plot  of  land,  &c.,  and  six  mes- 
suages built  thereon,  &c.,  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  rents,  issues,  and  profits  thereof,  and  all 
the  estate,  right,  title,  &c.,  of  them  the  said  J.  Barnsley  and  J. 
Eobinson,  habendum  to  the  defendant  and  J.  Jackson,  their  heirs 
and  assigns,  to  the  use,  intent,  and  purpose  that  J.  Bamsley  and 
J.  Eobinson,  their  heirs  and  assigns,  might  have,  receive,  and  take, 
to  the  use  and  behoof  of  J.  Bamsley  and  J.  Eobinson,  and  the 
heirs  and  assigns  of  J.  Barnsley  (nevertheless,  as  to  the  estate  of 
J.  Eobinson,  in  trust  only  for  J.  Barnsley,  his  heirs  and  assigns  for 
ever),  the  clear  yearly  rent  of  i£86  3s.  3d,,  to  be  issuing  out  of  the 
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premises,  hj  equal  half-yearly  payments  on  the  24th  of  June  and 
25th  of  December,  with  power  of  distress  and  entry  for  recovery 
thereof,  to  J.  Bamsley  and  J.  Robinson,  and  subject  to  the  above 
rent,  and  powers  for  recovery  thereof,  to  the  use  of  the  defendant 
and  J.  Jackson,  and  the  heirs  and  assigns  of  the  defendant,  for 
ever  (nevertheless  as  to  the  estate  of  J.  Jackson,  in  trust  only  for 
the  defendant,  and  his  heirs  and  assigns) ;  and  the  defendant  did 
for  himself,  his  heirs,  executors,  and  administrators,  covenant  with 
J.  Bamsley  and  J.  Robinson,  and  the  heirs  and  assigns  of  J.  Barnsley, 
that  he,  his  heirs  or  assigns,  would  pay  to  J.  Barnsley  and  J.  Rob- 
inson, and  the  heirs  and  assigns  of  J.  Bamsley  for  ever,  the  said 
yearly  rent ;  and  also  that  he,  his  heirs  and  assigns,  would,  within 
one  year  next  ensuing  the  date  of  the  indenture,  erect,  build,  and 
finish,  in  a  good  and  substantial  manner,  and  for  ever  support  and 
maintain,  upon  the  plot  of  land,  one  or  more  messuages  or 
other  buildings,  of  good  brick  or  stone,  or  both,  set  in  *  good  [*  414] 
lime  mortar,  and  covered  with  slates,  which  at  the  time  of 
finishing,  and  at  all  times  thereafter,  should,  together  with  the 
messuages  conveyed,  be  of  the  clear  yearly  value  of  double  the 
yearly  rent  thereby  reserved,  at  the  least,  over  and  above  all 
reprises,  and,  in  case  of  fire,  tempest,  destruction,  or  decay,  should 
rebuild  the  same,  so  that  at  all  times,  for  ever,  the  buildings  then 
erected  and  to  be  erected  should  continue  of  the  clear  yearly  value 
of  double  the  yearly  rent  thereby  reserved  at  the  least,  for  the 
better  security  of  the  yearly  rent  thereby  reserved ;  and  J.  Bams- 
ley and  J.  Robinson  constituted  their  attorney,  to  deliver  seisin  to 
the  defendant  and  J.  Jackson,  according  to  the  indenture,  which 
was  accordingly  done.  And  J.  Barnsley  and  J.  Robinson  being  so 
seised  of  the  rent  aforesaid,  within  one  year  next  ensuing  the  date 
of  the  said  indenture,  namely,  on  the  24th  of  June,  1805,  by  in- 
denture of  that  date,  demised  to  the  plaintiffs,  their  executors,  ad- 
ministrators, and  assigns,  the  said  rent  of  £86  3s.  3rf.,  and  all  their 
interest  in  the  same  for  one  thousand  years.  And  the  plaintiffs 
assign  for  breach  a  year's  rent  in  arrear  on  the  24th  of  June,  1814, 
and  also,  that  the  defendant  or  his  assigns  did  not,  within  one  year 
next  ensuing  the  date  of  the  first-mentioned  indenture,  nor  at  any 
other  time,  erect,  build,  or  finish,  in  a  good  and  substantial  manner, 
or  otherwise  howsoever,  upon  the  plot  of  land  or  any  part  thereof, 
one  or  more  messuages,  &c.,  which  at  the  time  of  finishing  was  or 
were,  or  at  any  times  thereafter  hath  or  have  been  with  the  other 
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messuages  conveyed  of  the  clear  yearly  value  of  double  the  yearly 
rent  at  the  least,  &c. 

The  defendant  prayed  oyer  of  the  indenture,  and  demurred  to  the 
declaration.  Joinder. 
[*  415]  *  Richardson,  in  support  of  the  demurrer,  argued  that 
the  plaintifl's  were  not  entitled,  either  at  common  law,  or  by 
virtue  of  the  Stat.  32  Hen.  VIII.,  to  maintain,  as  assignees  of  the  rent, 
this  action  against  the  defendant.  The  statute  speaks  only  of  such 
as  are  grantees  of  the  reversion,  giving  them  the  like  advantages 
against  the  lessees  as  the  lessors  and  grantors  had.  But  this  de- 
fendant, who  takes  by  a  conveyance  of  the  fee  simple,  is  not  a  lessee, 
neither  are  the  plaintiffs  grantees  of  the  reversion,  like  tenant  for 
life  in  remainder.  Isherwood  v.  Oldknoto,  3  M.  &  S.  382  (16  B.  R 
305).  And  although  an  assignee  of  part  of  the  estate  may  maintain 
covenant,  yet  these  plaintiffs  have  nothing  in  the  land,  but  only  the 
rent,  and  the  covenant  as  to  the  rent  is  personal,  to  Barnsley,  who 
alone  shall  have  covenant.  And  so  it  was  adjudged  that  if  A 
grant  a  rent-charge  to  B.  for  the  life  of  C,  habendum  to  B.,  his  heirs 
and  assigns,  to  the  use  of  C,  and  A.  covenant  to  pay  it,  ad  iisum  C, 
if  the  rent  be  behind,  B.  may  have  an  action  of  covenant  against  A. ; 
for  though  the  rent-charge  is  executed  by  the  statute,  and  the 
power  of  distraining,  as  incident  thereto,  transferred  to  C,  yet  the 
covenant  being  collateral,  is  not  transferred  nor  discharged,  but 
remains  with  B.     (1  Mod.  223 ;  2  Mod.  138.) 

Littledale,  contra,  compared  this  to  the  grant  of  a  rent-charge  by 
the  owner  of  the  fee,  who  covenants  with  the  grantee  to  pay  the 
rent,  in  which  case  he  said,  if  the  rent  be  assigned,  covenant  will  lie 
for  the  assignee ;  and  for  this  he  quoted  the  opinion  of  Lord  Holt, 
in  Brewster  v.  Kidgill,  Ld.  Raym.  317,  Salk.  198,  5  Mod  369, 
wherein  he  takes  the  distinction  between  the  assignee  of 
[*  416]  the  land  and  the  assignee  of  *  the  rent.  "If,"  says  he, "  ten- 
ant in  fee  grant  a  rent-charge  out  of  lands,  and  covenant  to 
pay  it  without  deduction  for  himself  and  his  heirs,  you  may  main- 
tain covenant  against  the  grantor  and  his  heirs,  but  not  against  his 
assignee  ;  for  it  is  a  mere  personal  covenant,  and  cannot  run  with 
the  land."  And  again  (12  Mod.  170),  "There  is  another  matter, 
that  is,  whether  the  terre-tenant,  in  this  case,  be  obliged  by  the 
covenant ;  this  is  a  covenant  by  the  grantor  of  the  rent,  who  was 
seised  in  fee  of  the  manor.  Now  who  this  terre-tenant  is  does  not 
appear,  whether  he  be  heir  or  assignee ;  for  if  he  be  assignee,  I  do 
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not  think  him  chargeable  in  law,  for  this  covenant  doth  not  run 
with  the  land.  I  make  no  doubt  but  that  the  assignee  of  the  rent 
shall  have  covenant  against  the  grantor,  because  it  is  a  covenant 
annexed  to  the  thing  granted."  And  if  the  heir  or  executor,  as 
representative  of  the  grantee  by  operation  of  law,  might  have  this 
action,  by  parity  of  reason,  the  plaintiffs,  who  are  his  representa- 
tives by  special  assignment,  may  also  have,  it.  Therefore,  where  a 
man  made  a  feoffment  iil  fe^  by  indenture,  reserving  rent,  &c.,  and 
covenanted  that  if  the  feoffee,  his  heirs  or  assigns,  should  be  dis- 
trained to  do  more  services  than  were  reserved  in  the  deed,  then  it 
should  be  lawful  for  the  feoffee,  his  heirs  and  assigns,  to  distrain 
in  his  manor  of  D.,  &c.  The  feoffee  made  feoffment  over,  and  it 
was  adjudged  that  the  second  feoffee  might  distrain,  for  the  cove- 
nant ran  with  the  land.  Anon.,  Moore,  179.  And  as  rent  may  be 
assigned,  as  well  as  the  land,  upon  which  the  assignee  shall  have  the 
like  remedies  of  assise,  mort  cTancestor,  and  novel  disseisin,  by  the 
same  analogy  this  covenant  may  be  said  to  run  with  the  rent. 

*  Lord  Ellenborough,  Ch.  J.  —  I  am  inclined  to  think  that  [*  417] 
the  language  of  Lord  Holt,  as  to  the  right  of  the  assignee 
of  the  rent  to  have  covenant,  was  extra-judicial ;  and  putting  aside 
that  dictuMy  I  do  not  find  any  authority  to  warrant  the  position 
that  this  covenant  runs  with  the  rent.  I  do  not  see  how  the  anal- 
ogy, as  it  regards  covenants  which  run  with  the  land,  is  to  be 
applied,  unless  it  be  shown  that  this  is  land ;  it  might  as  well  be 
applied  to  any  covenant  respecting  a  matter  merely  personal*  The 
Stat.  Hen.  VIII.  recites  that,  at  common  law,  such  only  as  are 
parties  or  privies  to  any  covenant  can  take  advantage  of  it ;  here 
is  neither  privity  of  contract  nor  privity  of  estate;  the  rent  is 
reserved  out  of  the  original  estate. 

Baylet,  J.  —  I  am  entirely  of  the  same  opinion.  The  argument 
for  the  plaintiffs  loses  sight  of  the  conveyance  by  which  this  rent 
is  created.  It  is  incorrect  to  state  it  as  a  rent-charge  granted  by 
the  owner  of  the  fee  ;  it  being  a  conveyance  in  fee  by  Barnsley  and 
Sobinson  to  the  defendant  to  certain  uses,  one  of  which  is,  that 
they  shall  receive  the  rent ;  so  that  the  rent  arises  out  of  the  estate 
of  the  feoffors.  It  is  therefore  not  a  grant  by  the  owner  of  the  fee, 
and  the  covenant  is  a  covenant  in  gross. 

Abbott,  J.,  concurred. 

HoLROYD,  J.,  having  been  of  counsel  in  the  case,  declined  giving 
any  judgment.  Judgment  for  the  defendant. 
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ENGLISH  NOTES. 

The  Anonymous  case  (1585),  Moore,  159,  pi.  300,  has  been  identified 
as  a  report  of  the  final  determination  in  Spencer^s  Case.  See  Mlnshull  v. 
Oakes  (1858),  2  Hurl.  &  N.  793,  808,  27  L.  J.  Ex.  194,  198.  The 
difference  between  the  report  in  Moore  and  that  in  5  Co.  Kep.  was 
explained  in  assuming  that  Coke  gives  the  argument  and  Moore  the 
actual  decision.  A  translation  of  the  report  jn  Moore,  which  is  short, 
is  reproduced:  "In  the  same  term,  Gawdy  moved  on  the  statute  of 
32  Hen.  YIII.,  that  enables  grantees  of  reversions  to  enter  into  condi- 
tions, and  to  bring  actions  of  covenants ;  and  also  enables  the  tenants  of 
the  particular  estates  to  maintain  actions  of  covenants  against  the  said 
grantees :  If  lessee  for  life  covenant  for  him  his  executors  and  adminis- 
trators to  build  a  wall  during  bis  term,  aod  then  he  assigns  over  his 
estate:  if  the  grantee  of  such  (scilicet  the)  reversion  or  the  grantor  shall 
have  covenant  against  the  assignees :  and  they  all  agreed  that  he  should; 
for  Meade  said  that  the  statute  is  that  the  grantees  shall  have  the  like 
remedies  by  entry  or  actions  against  the  assignees,  &c.,  as  they  ought  to 
have  against  the  lessees  themselves.  And  notwithstanding  that  the 
covenant  lacks  words  (assigns),  yet  each,  by  the  acceptance  of  the  posses- 
sion, has  made  himself  subject  to  all  covenants  concerning  the  land 
but  not  to  collateral  covenants ;  and  covenants  of  reparations,  and  build- 
ing of  walls  or  houses,  are  covenants  inherent  to  the  land,  with  which 
the  assignee  without  special  words  shall  be  charged.  Also  Gawdy 
remembered  a  case  that  was  but  lately  adjudged  in  the  Common  Bench 
where  the  lessor  for  years  covenanted  in  his  lease  that  at  the  end  of  the 
term  he  would  make  a  new  lease  to  the  lessee  or  his  assignees  and  then 
granted  over  his  reversion,  and  at  the  end  of  the  term  the  lessee  main- 
tained covenant  against  the  grantee;  to  which  also  all  the  Justices  and 
Serjeants  agreed.'' 

The  rule  is  presented  in  another  aspect  by  Lord  Kenyon,  Ch.  J.,  in 
Webb  V.  Russell  (1789),  3  T.  E.  393,  402,  1  R.  R.  725,  730.  ''It  is  not 
sufficient  that  a  covenant  is  concerning  the  land,  but,  in  order  to  make  it 
run  with  the  land,  there  must  be  privity  of  estate  between  the  covenant- 
ing parties."  To  establish  this  privity  of  estate,  the  reversioner  must 
execute  the  deed  containing  the  covenant  that  the  assignee  may  main- 
tain his  action.  Pitman  v.  Woodbury  (1848),  3  Ex.  4.  This  point  is 
concluded  by  the  judgment  of  the  Court  of  Exchequer,  delivered  by 
Lord  Wensleydale  in  that  case.  He  says:  *'The  cases  establish  that 
the  covenantee  in  an  ordinary  indenture,  who  is  a  party  to  it,  may  sue 
the  covenantor  who  executed  it,  although  he  himself  never  did;  for  he 
is  a  party,  although  he  did  not  execute,  and  parties  to  an  indenture 
may  sue,  though  strangers  cannot;  and  it  makes  no  difference  that  the 
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covenants  of  the  defendant  are  therein  stated  to  be  in  consideration  of 
those  of  the  covenantee.  Of  this  there  is  no  doubt,  nor  that  a  covenant 
binds  without  consideration.  But  with  respect  to  leases  hy  indenture, 
the  older  cases  show  that  the  covenants,  which  depend  on  the  interest 
of  the  lease,  and  are  made  because  the  covenantor  has  that  interest,  — 
such  as  those  to  repair  and  pay  rent  during  the  term,  are  not  obligatory 
if  the  lessor  does  not  execute,  —  not  because  the  lessor  is  not  a  party, 
but  because  that  interest  has  not  been  created  to  which  such  covenants 
are  annexed,  and  during  which  only  they  operate,  as  such  covenants 
undoubtedly  do  not,  if  the  term  ends  by  surrender,  or  are  suspended 
by  eviction  by  the  lessor,  so  they  do  not  begin  to  operate  unless  the 
term  commences ;  the  foundation  of  the  covenant  failing,  the  covenant 
fails  also.  Unless  there  be  a  term,  a  covenant  to  repair  during  it  is 
void.  But  with  respect  to  collateral  covenants,  not  depending  on  the 
interest  in  the  land,  ic  is  otherwise,  and  they  are  obligatory.  This  rule 
of  law  is  to  be  found  in  the  older  authorities,  which  are  collected  in 
Com.  Dig.  'Covenant'  (F).  The  case  of  Soprain  v.  Skurro  (Yelv.  18) 
is  one.  In  that  case  the  Court  says,  the  covenants  to  repair  depend 
upon  the  lease;  if  no  lease,  there  is  no  covenant;  and  if  the  lease  was 
made,  and  then  surrendered,  all  the  covenants  would  be  void.  .  .  .  And 
in  Knipe  v.  Falmer  (2  Wils.  132)  it  was  held  that  the  lease  was  void 
at  law,  because  made  by  the  committee  of  a  lunatic;  and  that  all  the 
covenants  which  run  with  the  land,  the  lease  being  void,  fell  to  the 
ground.''  The  rule  thus  stated  by  Lord  Wenslbydale  was  applied  in 
Webb  V.  Eusselly  supra,  and  Russell  v.  Stokes  (Ex.  Ch.  1791),  1  H.  Bl. 
562,  1  B.  B.  732.  In  that  case  a  mortgagor  and  mortgagee  joined  in 
making  a  lease  of  the  mortgaged  property.  The  covenants  for  the 
rent  and  repairs  were,  however,  only  entered  into  with  the  mortgagor 
and  his  assigns.  In  the  first  action  the  assignee  of  the  mortgagee  was 
held  not  entitled  to  maintain  an  action,  as  the  covenants  were  collateral 
to  his  interest.  In  the  second  action  it  was  held  that  the  mortgagor 
could  maintain  an  action  against  the  lessee  upon  the  covenants  as 
covenants  in  gross.  It  is,  however,  to  be  observed  respecting  Webb  v. 
Russell  and  Russell  v.  Stokes  that  as  between  the  mortgagor  and  the 
lessee  and  those  claiming  under  them  respectively,  the  lease  operated 
by  estoppel,  and  that  this  estate  by  estoppel  is  a  sufficient  estate  to 
support  an  action  of  covenant  based  upon  privity  of  estate.  Cuthbertson 
v.  Irving  (1859),  4  Hurl.  &  N.  742,  28  L.  J.  Ch.  306. 

In  considering  whether  assigns  are  bound  although  not  named,  it  is 
well  to  bear  in  mind  the  observations  of  Cotton,  L.  J.,  in  Clegg  v. 
Hands  (C.  A.  1890),  44  Ch.  D.  517,  69  L.  J.  Ch.  477.  "Cases,  so  far 
as  they  give  us  a  rule  of  construction,  are  very  useful ;  but  it  is  very 
seldom,  to  my  mind,  the  case  upon  the  construction  of  one  particular 
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document  tells  us  much  about  the  construction  of  another  document, 
unless  it  lays  down  some  principle  to  guide  us."  It  is  unnecessary  to 
cite  many  authorities,  but  it  is  clear  that  it  is  entirely  a  question  of 
construction  whether  covenants  which  run  with  the  land  are  to  bind 
assigns  generally,  or  are  merely  to  govern  the  rights  of  the  contracting 
parties  personally,  or  a  more  or  less  limited  category  of  assigns.  Thus 
covenants  in  leases  of  public  houses  to  deal  with  the  lessors  have  been 
held  to  run  with  the  land  and  bind  all  assigns,  in  Clegg  v.  Hands,  supra, 
and  White  v.  Southend  Hotel  Co.  (C.  A.),  1897, 1  Ch.  767,  66  L.  J.  Q.  B. 
387;  but  in  Doe  d.  Calvert  v.  Eeid  (1830),  10  B.  &  C.  849,  the  assign  of 
the  covenantee  was  held  to  have  lost  his  remedy  by  reason  that  he  did 
not  carry  on  the  business  at  a  particular  brewery. 

The  word  ''assign,''  as  is  pointed  out  by  Fry,  J.,  in  Talte  v.  Gos- 
ling (1879),  11  Ch.  D.  277,  48  L.  J.  Ch.  397,  is  a  word  of  diverse 
meaning.  He  says:  **The  verb  'assign'  as  applied  to  leasehold  prop- 
erty has  the  technical  meaning  of  assigning  the  whole  interest,  while 
the  word  'assign  '  as  used  in  the  expression  '  heirs  and  assigns '  has  not 
been  confined  to  a  person  taking  by  an  assignment  exhausting  the 
whole  interest."  As  covenants  restricting  the  lessee's  right  of  alien- 
ation run  with  the  laud  (Boe  d.  Hunter  v.  Galliers  (1787),  2  T.  R.  133, 
1  E.  E.  445),  it  may  be  observed  that  a  covenant  against  alienation  is  not 
broken  by  a  transaction  whereby  a  third  person  takes  possession  under 
an  equitable  assignment.  Coxy,  Bishop  (1857),  8  De  G.,  M.  &  G.  815, 
26  L.  J.  Ch.  389,  3  Jur.  (N.  S.)  499.  But  it  would  seem  that  the  party 
coming  in  under  the  lessee  as  in  Cox  v.  Bishop  might  be  liable  for  the 
rent  to  the  original  lessor.  Wright  v.  Pitt  (1870),  L.  R.  12  Eq.  408, 
40  L.  J.  Ch.  558,  25  L.  T.  13.  The  statute  32  Hen.  VIII.,  c.  34, 
extends  to  permit  the  action  to  be  maintained  where  the  lessee  has 
assigned  over  a  part  of  the  lands  and  retained  the  other  part.  Palmer  v. 
Edwards  (1783),  1  Dougl.  186  n.  The  privity  of  estate  is  not  destroyed 
where  the  lessee  grants  part  of  the  lands  leased  to  one  and  part  to 
another.  White  v.  Southend  Hotel  Co.  (C.  A.),  1897,  1  Q.  B.  767,  66 
L.  J.  Q.  B.  387.  But  the  privity  is  destroyed  where  the  term  is  broken 
up  in  interest,  as  where  a  lessee  grants  a  sub-term  not  exhausting  his 
interest.  Holford  v.  Hatch  (1779),  1  Dougl.  174;  Earl  of  Derby  v. 
Taylor  (1801),  1  East,  502,  6  R.  R.  337;   Copeland  v.  Stevens  (1818), 

1  B.  &  Aid.  593;  Williams  v.  Bosanquet  (1819),  1  Brod.  &  Bing.  238, 
21  R.  R.  585.  But  where  the  lessor  grants  away  less  than  his  estate  in 
reversion  the  privity  of  estate  is  not  destroyed.  Thus  an  action  founded 
on  privity  of  estate  may  be  maintained  by  a  devisee  for  life  claiming 
under  the  will  of  a  testator  seised  in  fee :  Attoe  v.  Hemmings  (1616), 

2  Bulstr.  281 ;  or  by  one  claiming  under  a  demise  of  years  of  the  rever- 
sion :  Leonardos  Case,  cited  2  Bulstr.  282;  Wright  v.  Burroughes  (1846), 
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3  C.  B.  685,  4  Dowl.  &  L.  438,  16  L.  J.  C.  P.  6.  And  where  a  valid 
lease  is  granted  by  a  tenant  for  life  under  a  power  contained  in  a  settle- 
ment by  will,  the  remainder-man  is  an  assignee  of  the  reversion  within 
the  32  Hen.  VUI.,  c.  34;  Isherwood  v.  Oldknow  (1813),  3  M.  &  S.  382, 
16  R.  B.  305.  The  person  to  whom  copyholds  are  surrendered  by  a 
lessor  is  also  assignee.  Whitton  v.  Peacock  (1834),  3  My.  &  K.  325. 
Where  the  lands  are  severed  by  the  lessor  and  part  granted  away^ 
this  does  not  destroy  the  privity  of  estate.  Tttn/rtian  v.  Fickard  (1818), 
2  B.  &  Aid.  105,  20  B.  B.  368.  The  destruction  of  part  of  the  interest 
in  reversion  by  merger  does  not  take  away  the  right  of  action  at  law  of 
those  whose  interest  lias  not  merged.  Badeley  v.  Vigurs  (1854),  4  El.  & 
Bl.  71,  23  L.  J.  Q.  B.  377. 

The  assignee  of  a  rent  may  maintain  an  action  for  it  against  the 
lessee  without  attornment.  Allen  v.  Bryan  (1826),  5  B.  &  C.  512,  29 
B.  B.  307;  WUliarns  v.  Hat/ward  (1859),  1  El.  &  Bl.  1040,  28  L.  J. 
Q.  B.  374  But  here  the  action  rests  not  on  privity  of  estate,  but  privity 
of  contract.    Marie  v.  Flake,  3  Salk.  118. 

Fixtures  (see  title  "Fixtures,"  12  R.  C.  193  ^t  acq.),  being  regarded 
as  part  of  the  land  itself,  may  be  the  subject  of  a  covenant  which  will 
be  binding  on  assigns.  Williams  v.  Earle  (1868),  L.  B.  3  Q.  B.  739, 
37  L.  J.  Q.  B.  231.  Amongst  the  lessee's  covenants  which  run  with  the 
land  are  covenants  to  repair  (this  subject  was  dealt  with  under  the 
head  ''Dilapidations,'^  9  B.  G.  468,  469).  So  also  are  covenants 
requiring  the  personal  residence  of  the  lessee:  Tatem  v.  Chaplin 
(1793),  1  H.  Bl.  133,  3  B.  B.  360;  and  covenants  against  assignments: 
Soe  V.  Galliers  (1787),  2  T.  B.  133,  1  B.  B.  445.  The  common  cov- 
enants  in  leases  of  ''tied"  public  houses,  restricting  the  right  of  the 
lessee  to  purchase  his  supplies  in  the  open  market,  generally  run  with 
the  land.  TVhUe  v.  Southend  Hotel  Co.  (C.  A.  1897),  1  Ch.  767,  66 
L.  J.  Q.  B.  387,  and  the  cases  there  cited.  But  a  covenant  by  the 
lessor  that  he  will  not  allow  another  house  of  a  like  character  to  be 
built  on  adjacent  land  belonging  to  him  does  not  so  run.  Thomas  v. 
Hayward  (1869),  L.  B.  4  Ex.  311,  38  L.  J.  Ex.  175,  20  L.  T.  814. 
Covenants  framed  with  a  view  to  prevent  the  lessee  employing  appren- 
tices or  servants  from  outside  a  particular  locality,  and  who  might 
thereby  gain  a  poor-law  settlement,  are  collateral  to  the  land.  Mayor 
of  Congleton  v.  Pattison  (1808),  10  East,  130;  Walsh  v.  Fussell  (1829), 
6  Bing.  163,  3  Moore  &  Payne,  455.  A  covenant  binding  an  agri- 
cultural tenant  to  grind  his  corn  at  the  lessor's  mill  runs  with  the 
land.  Vyvyan  v.  AHhur  (1823),  1  B.  &  C.  410,  26  B.  B.  487.  In 
general,  covenants  by  the  lessee  regarding  the  manner  in  which  the 
demised  property  shall  be  enjoyed  or  dealt  with  run  with  the  land. 
Thus  a  covenant  to  use  a  house  as  a  private  dwelling-house  only,  runs 
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with  the  land.  Wilkinson  v.  Eogers  (1864),  10  Jur.  (N.  S.)  5,  9  L.  T. 
434,  12  W.  R.  119.  So  where  the  lessee  of  a  mine  covenanted  to 
erect  a  smelting-house  on  adjacent  waste  which  was  not  demised,  the 
benefit  of  the  covenant  was  held  to  pass  to  the  assignee  of  the  rever- 
sion as  tending  to  the  support  of  the  mine.  Easterly  v.  Sampson  (Ex. 
Ch.  1830),  6  Bing.  644,  1  Crompton  &  Jervis,  105.  But  a  covenant  by 
a  lessee  to  indemnify  his  undertenant  against  a  breach  of  covenant  to 
build  on  his  (the  lessee's)  part  will  not  run  with  the  land  so  as  to 
charge  the  assignee  of  the  lessee  with  damages  upon  the  eviction  of  the 
undertenant.  Doughty  v.  Bateman  (Ex.  Ch.  1848),  11  Q.  B.  444,  17 
L.  J.  Q.  B.  Ill,  12  Jur.  182.  In  Vernon  v.  Smith  (1821),  5  B.  &  Aid.  1, 
24  R.  R.  257,  a  covenant  to  insure  a  house  against  fire,  where  the  house 
was  situate  within  the  *' weekly  bills  of  mortality,"  was  held  to  run 
with  the  land,  because  by  section  83  of  the  14  Geo.  III.,  c.  78,  the  insur- 
ance money  was  liable  to  be  laid  out  in  rebuilding.  In  Ex  parte  Gorelly, 
Re  Barker  (1864),  4  De  G.,  F.  &  S.  477,  34  L.  J.  Bk.  1, 10  Jur.  (N.  S.) 
1085,  Lord  Westbuby,  L.  C,  held  that  the  operation  of  the  statute 
extended  to  the  whole  of  Great  Britain,  but  only  applied  to  houses  and 
buildings,  and  not  to  trade  fixtures.  There  have  been  strong  expressions 
of  opinion,  however,  in  the  House  of  Lords,  by  Lords  Selborne  and 
Watson,  that  the  Act  does  not  apply  to  Scotland.  Westminster  Fire 
Office  V.  Glasgow  Provident  Investment  Society  (H.  L.  1888),  13  App. 
Gas.  699,  707,  716,  69  L.  T.  641.  A  covenant  by  a  lessor  to  supply 
water  to  the  demised  premises  at  a  rate  therein  mentioned  runs  with 
the  land.  Jourdain  v.  Wilson  (1821),  4  B.  &  Aid.  266,  23  R.  R.  268. 
A  covenant  to  renew  runs  with  the  land,  as  appears  from  the  report  of 
Spencer's  Case  from  Moore,  set  out  at  the  commencement  of  this  note. 
And  a  covenant  for  renewal  is  not  obnoxious  to  the  rule  against  perpetui- 
ties, ffare  v.  Burges  (1857),  4  K.  &  J.  45,  27  L.  J.  Ch.  86, 3  Jur.  (N.  S.) 
1294.  The  leaning  of  the  Court  is  to  impose  upon  those  claiming  a 
perpetual  renewal  the  burden  of  strict  proof,  and  strongly  against  in- 
ferring such  a  right  from  equivocal  expressions,  —  which  may  fairly  be 
capable  of  being  otherwise  interpreted.  Per  Lord  Selborne,  L.  C,  in 
Swinbffme  v.  Milbum  (H.  L.  1884),  9  App.  Caa.  844,  54  L.  J.  Q.  B.  6. 
In  Cooke  v.  Chilcott  (1876),  3  Ch.  D.  694,  34  L.  T.  207,  a  purchaser 
of  a  piece  of  land  with  a  well  and  spring  upon  it  covenanted  with  the 
vendor,  who  intended  to  dispose  of  land  adjoining  as  building  sites,  to 
erect  a  pump  and  reservoir,  and  to  supply  water  to  the  houses  when 
built  on  the  vendor's  land.  Malins,  V.  C,  held  that  the  covenant 
ran  with  the  land,  and  further  that  an  injunction  should  be  granted 
restraining  the  defendant  from  allowing  the  work  to  remain  unper- 
formed. This  case  has  not  been  actually  overruled,  but  the  reasoning 
upon  which  the  ViCE-CflANCELLOR  proceeded  has  been  dissented  from. 
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In  the  first  place,  the  better  opinion  seems  to  be  that  although  the 
benefit  ran  with  the  land  retained  by  the  vendor  (see  Jourdain  v. 
Wilson,  4  B.  &  Aid.  266,  23  R.  R.  268),  yet  there  is  no  authority  for 
holding  that  the  burden  ran  with  the  land  purchased.  In  the  next 
place,  it  threw  on  the  purchaser  the  obligation  of  putting  his  hand  in 
his  pocket,  —  an  obligation  which  is  not  enforced  in  equity  as  regards 
affirmative  stipulations.  See  Austerherry  v.  Corporation  of  Oldham, 
No.  4,  p.  258,  post.  It  is  difficult  also  to  support  Cooke  v.  Chilcott 
upon  the  reasoning  of  Morland  v.  Cook  (1868),  L.  R.  6  Eq.  252,  37 
L.  J.  Ch.  825,  18  L.  T.  496.  There,  upon  a  partition  of  lands,  a  deed 
of  mutual  covenants  was  executed,  whereby  the  cost  of  maintaining 
certain  works  to  keep  out  the  sea  from  the  lands,  which  were  situated 
below  the  sea  level,  was  thrown  upon  the  respective  owners  according 
to  their  holding.  This  was  held  to  bind  a  purchaser,  who,  it  was  held, 
had  notice  of  the  covenant  by  reason  of  the  character  of  the  property. 
Now  a  partition  was  certainly  in  the  nature  of  a  cross-grant,  and  there 
was  a  covenant  extending  to  a  thing  in  esse,  the  works  being  in  exist- 
ence, parcel  of  the  property  conveyed.  Besides,  there  was  a  statutory 
obligation  by  the  statute  of  Sewers  (23  Hen.  VIII.,  c.  5),  and  this  might 
well  have  been  held  to  make  the  covenant  run  with  the  land,  as  is  now 
the  case  with  covenants  to  insure,  by  reason  of  the  provisions  of  14  Geo. 
III.,  c.  78,  s.  83,  which  make  the  insurance  money  liable  to  be  laid  out 
in  reinstating  houses  and  buildings.  Vernon  v.  Smith  (1821),  5  B.  & 
Aid.  1,  24  R.  R.  257;  Rex  v.  Commissioners,  &c,  for  Essex  (1823), 
1  B.  &  C.  477,  2  Dowl.  &  Ry.  700,  25  R.  R.  467.  Besides,  it  was  an 
action  for  contribution  in  equity,  to  enforce  a  common-law  right  which 
seems  to  have  existed  from  very  early  times.  See  Rex  v.  Commission^ 
ers,  &€.  for  Essex,  supra. 

Milnes  v.  Branch,  the  second  principal  case,  has  been  followed.  Hay^ 
wood  V.  Brunswick  Permanent  Building  Society  (1881),  8  Q.  B.  D.  403, 
51  L.  J.  Q.  B.  73,  45  L.  T.  699. 

The  statute  32  Hen.  VIII.,  c.  34,  only  applied  where  the  lease  was 
under  seal.  Standen  v.  Chi-istmas  (1847),  10  Q.  B.  135,  16  L.  J, 
Q.  B.  265,  11  Jur.  694.  Where  the  demise  was  by  a  document  not 
under  seal,  the  original  lessor  was  the  proper  person  to  sue  notwith- 
standing assignment.    Bickford  v.  Parson  (1848),  5  C.  B.  921,  17  L.  J. 

C.  P.  193,  12  Jur.  377.  The  Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.,  c.  41),  s.  10,  has  extended  the  provisions  of  the 
32  Hen.  VIII,  to  leases  by  parol. 

As  to  the  cases  in  which  the  performance  of  a  covenant  is  excused  by 
force  of  an  Act  of  Parliament,  see  Bailyv.  DeCrespigny  (1869),  L.  R. 
4  Q.  B.  180,  38  L.  J.  Q.  B.  98,  19  L.  T.  681 ;  Mills  v.  East  London 
Union  (1872),  L.  R.  8  C.  P.  79,  42  L.  J.  C.  P.  46,  27  L.  T.  557,  No. 
70  of  '*  Landlord  and  Tenant,"  and  notes,  2?osf. 
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AMERICAN  NOTES. 

The  matter  in  question  is  much  influenced  by  statutory  enactments  in  this 
country. 

The  general  American  doctrine  is  tliat  "  any  deed  that  transfers  the  title 
passes  to  the  grantee  the  benefit  of  a  covenant  that  runs  with  the  land : " 
1  Jones  on  Real  Property,  sect.  933,  citing  as  to  quitclaim  deeds  Jenks  v. 
Quinn,  137  New  York,  223 ;  WOson  v.  Widenham,  51  Maine,  566 ;  Chandler  v. 
Brown,  59  New  Hampshire,  370 ;  Hunt  v.  Middlesworth,  44  Michigan,  448 ; 
Thanuu  v.  Bland,  91  Kentucky,  1 ;  Wead  v.  Larkin,  54  Illinois,  489 ;  5  Am. 
Rep.  149 ;  as  to  deeds  without  covenant  at  a  judicial  sale :  White  v.  Whitney, 
8  Metcalf  (Mass.),  81 ;  Moore  v.  Merrill,  17  New  Hampshire,  75 ;  43  Am 
Dec.  593 ;  Thomas  v.  Bland,  supra ;  Richard  v.  Bent,  59  Illinois,  38 ;  14  Am. 
Rep.  1 ;  Rcdwine  v.  Brown,  10  Georgia,  311 ;  Town  v.  Needham,  3  Paige 
(N.  Y.  Chan.),  545;  24  Am.  Dec.  246;  Saunders  v.  Flaniken,  11  Texas,  662 ; 
as  to  purchasers  on  mortgage  foreclosure  sale:  White  v.  Whitney,  supra; 
Mygatt  v.  Coe,  142  New  York,  78  ;  24  Lawyers'  Rep.  Annotated,  850;  Town  v. 
Needham,  supra ;  Rose  v.  Schaffner,  50  Iowa,  483 ;  Wilder  v.  Davenport,  58 
Vermont,  642 ;  M^  Murphy  v.  Minot,  4  New  Hampshire,  251.  So  as  to  a  pur- 
chaser on  a  sheriff's  sale.  McCrady  v.  Brisbane,  1  Nott  &  McCord  (So.  Car.), 
104 ;  9  Am.  Dec.  676,  the  Court  observing :  "  The  authorities  in  the  English 
books  are  not  calculated  to  make  the  question  plain.  They  do  not  express 
the  doctrine  clearly,  and  so  generally  fail  to  discriminate,  with  confidence 
and  exactness,  between  the  common  law  and  the  effect  of  the  statute  of 
Henry  VIII.,  c.  34,  that  it  is  difficult  to  apply  them  to  a  question  that  with 
us  has  almost  grown  obsolete.  None  of  them  however,  I  think,  go  so  far  as 
to  say  that  in  do  case  could  an  action  be  sustained  at  common  law  by  an 
assignee  of  a  covenant  running  with  the  land.  The  terms  of  the  statute  are 
limited ;  they  are  only  intended  to  benefit  the  assignee  of  the  reversion,  and 
appear  to  apply  only  to  leasehold  estates."  See  also  Backus  v.  McCoy,  3  Ohio, 
219;  17  Am.  Dec.  585. 

A  personal  covenant,  although  to  the  grantee,  <*  his  heirs  and  assigns," 
does  not  run  with  the  land.  Mygatt  v.  Coe,  supra ;  Norcross  v  James,  140 
Massachusetts,  188  ;  in  the  New  York  case  the  Court  observing :  "  Whatever 
confusion  may  exist  in  these  cases  with  reference  to  the  use  of  these  words, 
it  is  clear  that  they  cannot  dispense  with  some  privity  of  estate  in  order  to 
carry  the  covenant  with  the  land ;  and  it  has  never  been  held  that  a  covenant, 
which  in  its  nature  otherwise  is  personal,  is  made  to  run  with  the  land  by  the 
mere  employment  of  these  words." 

A  covenant  does  not  run  with  the  land  unless  there  is  mutuality  or  succes- 
sion of  interest.  Privity  of  contract  will  answer  as  between  the  immediate 
parties,  but  privity  of  estate  is  essential  to  carry  the  benefit  of  the  covenant 
to  subsequent  owners  of  the  land  in  question.  Therefore  a  covenant  of  a 
stranger  to  a  title  does  not  run  with  the  land.  Mygatt  v.  Coe,  147  New  York, 
456;  Hurd  y.  Curtis,  19  Pickering  (Mass.),  459  ;  in  the  former  the  Court 
observing :  "  The  distinction  between  personal  covenants  in  deeds  and  those 
which  run  with  the  land  was  made  at  a  time  when  by  the  common  law  choses 
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in  action  were  not  assignable,  and  this  circumstance  doubtless  was  an  element 
in  the  process  of  reasoning  through  which  the  rule  was  established.  Since 
chotes  in  action  are  now  assignable,  it  may  well  be  doubted  whether  the 
reason  of  the  rule  still  exists  in  all  its  force.  When  a  person  who  is  a 
stranger  to  the  title  consents  to  become  a  party  to  the  conveyance  for  the 
benefit  of  the  land,  and  in  order  to  enhance  the  value  of  the  estate  couveyed, 
it  is  not  difficult  to  suggest  arguments  based  upon  reason  and  justice,  for 
holding  him  to  his  stipulation  in  favor  of  a  remote  as  well  as  an  immediate 
grantee.  But  the  law  for  this  case  at  least  seems  to  be  settled  otherwise, 
and  doubtless  according  to  the  weight  of  authority "  (two  Judges  dissent- 
ing), affirming  the  same  case  in  124  New  York,  212 ;  142  ibid.  8.  This  doc- 
trine however  is  disapproved  in  Dickinson  v.  Hootnes,  8  Grattan  (Virgiuia), 
353,  a  learned  examination  of  the  authorities,  citing  Spencer's  Case  and  the 
English  editor's  notes  upon  it  in  43  Law  Library,  99.  See  also  Hare's  note 
upon  it,  1  Smith's  Leading  Cases  (8th  ed.),  192.  In  the  dissenting  opinion 
above  mentioned  it  is  said :  *<  In  many  of  our  cities  searching  and  guaran- 
teeing companies  have  been  organized  for  this  very  purpose.  Such  com- 
panies are  strangers  to  the  title,  and  have  no  privity  of  estate,  but  for  a 
consideration  they  undertake  to  defend  the  title,  and  we  know  of  no  reason, 
either  in  law  or  morals,  why  they  may  not  intentionally  make  their  guaranty 
run  with  the  land."  The  same  Judge  lays  stress  upon  the  probability  that 
the  husband  intended  to  make  a  covenant  beneficial  to  the  land.  The  exist- 
ence of  privity  of  estate  is  deemed  necessary  by  Kent  (4  Com.  472,  474)  and 
by  Washburn  (2  Beal  Property,  262,  263),  and  so  in  Hurd  v.  Curtisy  19 
rickering  (Mass.),  459,  citing  Spencer's  Case. 

Covenants  of  warranty  and  quiet  enjoyment  are  pretty  uniformly  deemed 
to  run  with  the  laud,  provided  possession  passes.  Booth  v.  Starry  1  Connecti- 
cut, 244 ;  6  Am.  Dec.  233 ;  Barry  v.  Guild,  126  Illinois,  439 ;  Crooker  v.  Jewely 
29  Maine,  527 ;  White  v.  Whitney,  3  Metcalf  (Mass.),  81 ;  Real  v.  HoUister,  17 
Nebraska,  661 ;  Moore  v.  MerriU,  17  New  Hampshire,  81 ;  43  Am.  Dec.  593 ;  Car- 
ter y.  Denman's  Ex'rsy  3  Zabriskie  (New  Jersey  Law),  260;  Lawrence  v.  Senter, 
4  Sneed  (Tennessee),  62 ;  Flaniken  v.  Neat,  67  Texas,  212 ;  MarburyY.  2'homton, 
82  Virginia,  702.  In  TUlotson  v.  Pritchard,  60  Vermont,  94 ;  6  Am.  St.  Rep.  95, 
the  Court  said :  **  The  covenant  attached  to  a  grant  does  not  pass  by  the  deed 
from  the  covenantee  to  his  assignee,  but  only  by  the  land  conveyed.  It  passes 
not  by  the  form  of  the  conveyance,  but  merely  as  an  incident  to  the  land ;  so 
when  the  grantee  takes  no  estate  under  the  grant,  no  assignee  of  the  land  by 
him  can  transfer  it  to  the  assignee.  As  it  is  not  capable  of  a  direct  transfer, 
so  as  to  enable  the  assignee  to  maintain  an  action  for  its  breach  in  his  own 
name,  it  cannot  pass  by  the  operation  of  the  assignment,  for  it  cannot  run 
with  the  land  which  the  grantee  does  not  have  to  convey.  It  is  stated  that  in 
England,  where  nothing  but  bare  possession  of  the  land  passes  by  the  con- 
veyance, the  covenant  does  not  pass,  either  by  the  direct  or  indirect  operation 
of  the  assignment.  But  the  tendency  of  American  cases  is  to  hold  that  posses- 
sion is  a  sufficient  estate  to  cause  the  covenant  to  attach  to  the  land,  and  upon 
an  assignment  or  transfer  of  the  land  by  the  covenantee,  to  pass  to  the  assignee. 
Possession  is  an  estate  that  in  time  may  ripen  into  a  perfect  title."    The  same 
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was  held  in  MygaU  v.  Coe,  142  New  York,  78 ;  24  Lawyers'  Rep.  Annotated, 
850,  the  Court  observing :  **  It  is  certainly  the  law  of  this  State  that  one  in 
possession  of  land  merely  has  an  estate  in  the  land  which  he  may  transfer  to 
a  grantee,  and  which  is  sufficient  to  carry  with  it  his  covenant  of  warranty 
down  the  line  of  succession."  But  such  possession  must  be  founded  upon  a 
valid  right  on  interest  in  the  nature  of  property,  and  does  not  grow  out  of 
a  husband's  residence  upon  his  wife's  land  with  her,  and  his  management  of 
it,  and  so  does  not  make  his  covenant  for  quiet  enjoyment  in  her  deed  a  cov- 
enant running  with  the  land.    Mygatt  v.  CoCy  147  New  York,  456. 

A  vendee  can  claim  the  benefit  of  no  covenants  contained  in  the  deed  to 
his  vendor,  except  such  as  attach  to  and  run  with  the  land,  namely,  for  quiet 
enjoyment  and  warranty.  Barry  v.  Guild,  126  Illinois,  439 ;  2  Lawyers'  Rep. 
Annotated,  334. 

A  widow,  evicted  of  lands  assigned  to  her  for  dower,  has  no  action  on  a  cov- 
enant of  warranty  in  the  deed  to  her  husband.  St.  Clair  v.  Williams^  7  Ohio, 
Part.  2,  110;  30  Am.  Dec.  194.  This  was  put  on  the  ground  that  <'she  does 
not  hold  the  whole  estate."  But  the  benefit  of  a  covenant  running  with  the 
land  has  been  held  to  be  separable  and  to  inure  to  the  purchaser  of  any  part. 
Lamb  v.  Danforth,  69  Maine,  322;  Kane  v.  Sanger,  14  Johnson  (N.  Y.),  89; 
Dickinson  v.  Hoomes,  8  Grattan  (Vii'ginia),  406 ;  Brown  v.  Metz,  33  Illinois, 
539;   Whiizman  V.  Hirsh,  87  Tennessee,  513. 

The  resolutions  in  Spencer^s  Case  were  stated  in  Hickey  v.  Lake  Shore,  Sfc. 
Ry,  Co,,  51  Ohio  State,  40 ;  46  Am.  St.  Rep.  545;  23  Lawyers'  Rep.  Anno- 
tated, 396,  and  their  substance  thus  expressed :  "  In  other  words,  the  cove- 
nants which  are  connected  with  the  estate  run  with  the  land  and  vest  in  point 
of  benefit  and  liability  in  the  assignee ; "  and  this  doctrine  was  approved  and 
applied  in  the  case  of  a  deed  accepted  upon  a  condition  respecting  fencing,  as 
of  an  implied  covenant. 

The  soundness  of  the  rule  in  Spencer^s  Case,  requiring  privity  of  estate 
between  the  covenantor  and  the  covenantee  in  order  to  attach  the  covenant  to 
the  land,  is  questioned  in  Gilmer  v.  Mobile  Sf  M.  R,  Co.,  79  Alabama,  569 ;  58 
Am.  Rep.  623,  with  a  reference  to  Van  Rensselaer  v.  Read,  26  New  York,  558, 
where  it  is  said,  "  It  has  often  been  held  that  the  covenants,  both  in  their  bene- 
fits and  their  burdens,  run  with  the  land,  where  no  tenure,  in  its  strict  sense, 
exists  between  the  parties." 

In  a  recent  case,  Bald  Eagle  Valley  R.Co.  v.  Railroad  Co.,  171  Penn.  State, 
284;  50  Am.  St.  Rep.  807;  29  Lawyers'  Rep.  Annotated,  423,  it  was  held  that 
a  covenant  may  be  enforced  in  equity  whether  it  runs  with  the  land  or  not, 
where  it  appears  that  it  was  the  intention  of  the  parties  that  it  should  bind 
their  successors  in  interest  as  well  as  themselves.  Of  Spencer's  Case  the  Court 
said :  "  This  case,  decided  three  hundred  years  ago,  as  with  many  of  the  cases 
of  that  time,  bases  its  conclusions  in  the  main  on  the  results  arrived  at  by  the 
ratiocination  of  the  Judges.  They  assumed  certain  premises,  and  if  from 
them  a  certain  conclusion  was  reached,  then  the  judgment  was  for  plain- 
tiff or  defendant ;  as  for  instance  in  the  first  resolution  "  (stating  it  and  the 
conclusions  that  "  here  the  assignee  is  bound  although  the  covenantor  hath 
not  so  said,"  and  *'  here  the  covenant  does  not  bind  the  assignee  although  the 
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coTenanter  hath  so  said  "),  and  continning :  "  Resort  was  had  to  the  instru- 
ment to  ascertain  the  subject  of  the  contract,  and  when  that  was  settled  on,  a 
contract  was  made  by  the  Judges  for  the  parties  without  much  regard  to  what 
the  parties  said;  they  looked  not  for  the  expressed  intention,  with  a  view  to 
giving  it  effect  in  the  judgment,  but  adopted  a  conclusion,  based  often  on  an 
arbitrary  or  artificial  rule  of  construction,  and  this  conclusion  moulded  the 
judgment;  the  intention  was  subordinated  to  the  nile.  As  shown  by  the 
large  number  of  cases,  both  in  England  and  this  country,  cited  by  the  able 
editors  of  the  notes  to  Spencer's  Case^  1  Smithes  Leading  Cases,  9th  Am.  ed., 
174,  there  has  been  more  or  less  of  a  struggle  by  the  Courts  in  the  three  cen- 
turies which  have  elapsed  since  that  decision  was  announced,  to  escape  from 
its  application,  and  very  often  if  the  rule  defeated  the  manifest  intent  of  the 
parties,  some  distinction  was  found  or  assumed  which  warranted  a  disregard 
of  it ;  and  in  some  cases,  where  the  rule  if  invoked  would  plainly  shut  the  door 
against  equity,  the  door  was  closed  against  the  rule.  Like  the  arbitrary 
ancient  rules  in  Shelley^s  Case,  in  Twyne's  Case,  and  others,  it  has  been  given 
such  flexibility  by  so  many  later  decisions,  that  without  overruling  well- 
decided  cases,  it  is  impossible  to  rigidly  apply  it  at  this  day,  even  in  common- 
law  actions."  The  Court  then  declined  to  consider  whether  Spencer* s  Case 
would  rule  the  case  at  bar  if  it  were  a  common-law  action,  because  the  case 
was  in  equity,  and  cited  Tulk  v.  Afoxkay,  2  Phil.  774,  as  overruling  Keppell  v. 
Bailey,  2  Mylne  &  K.  517,  and  establishing  the  doctrine  '^  that  a  covenant 
made  by  a  purchaser  of  land,  that  he  and  his  assignee  would  use,  or  abstain 
from  using,  the  land  in  a  particular  way,  may  be  enforced  in  equity  against 
all  purchasers,  without  reference  to  the  question  whether  the  covenant  ran 
with  the  land." 

This  is  also  the  doctrine  of  Lewis  v.  Gollner,  129  New  York,  227 ;  26  Am. 
St.  Rep.  516,  where  there  was  a  parol  agreement  by  the  defendant  not  to  erect 
flats  or  tenement-houses  in  the  neighborhood;  and  in  Hodge  v.  Sloan,  107 
New  York,  250 ;  1  Am.  St.  Rep.  816,  it  was  held  "  that  a  purchaser  by  deed 
without  restriction,  but  from  one  who  was  restricted  by  a  personal  covenant 
not  running  with  the  land  or  binding  his  assign,  yet  with  notice  of  the  facts, 
is  bound  by  the  restriction  in  a  Court  of  equity."  "  In  Parker  v.  Nightingale, 
6  Allen  (Mass.),  344 ;  83  Am.  Dec.  632,  it  is  declared  not  to  be  in  the  least 
material  that  the  restrictive  stipulations  should  be  binding  at  law,  or  that  any 
privity  of  estate  should  subsist  between  parties  in  order  to  render  them  obliga- 
tory and  to  warrant  equitable  relief  in  case  of  their  infraction."  So  in  Sutton  v. 
Head,  86  Kentucky,  156;  Kettle  River  R.  Co.  v.  Eastern  R.  Co.,  41  Minnesota, 
461 ;  6  Lawyers'  Rep.  Annotated,  111  (treating  Keppell  v.  Bailey  as  not  over- 
ruled). 

The  doctrine  of  the  binding  character  of  negative  easements,  or  "an  equity 
in  the  land  sold  for  the  benefit  of  the  land  retained,"  on  successors  in  the  title 
who  had  notice  of  the  facts,  express  or  implied,  is  declared  in  Ladd  v.  Boston, 
151  Massachusetts,  585;  21  Am.  St.  Rep.  481.  Along  list  of  authorities, 
English  and  American,  to  the  same  effect,  is  given  in  a  note,  21  Am.  St.  Rep. 
486-508,  citing  Whitney  y.  Union  Ry.  Co.,  11  Gray  (Mass.),  859,  as  the  lead- 
ing American  case. 
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A*coTenant  by  a  grantor  to  a  purchaser  of  one  of  several  lots  in  a  tract, 
that  he  will  make  certain  bailding  restrictions  in  the  deeds  of  the  other  lots 
to  their  purchasers,  inures  to  the  benefit  of  subsequent  purchasers  of  said  lots. 
Hutchinson  v.  Ulrich,  145  Illinois,  336 ;  21  Lawyers'  Rep.  Annotated,  391. 

The  distinction  however  seems  well  established  that  the  covenant  or  agree- 
ment must  affect  the  land  itself  and  not  be  merely  collateral,  in  order  to  bind 
the  assignee.  Blain  v.  7 ay/or,  19  Abbott  Practice  (N.  Y.),  230;  Kettle  River. 
Co,  V.  Eastern  R,  Co  ,  supra ;  West  Va.  Trans.  Co.  v.  Ohio  River  P.  S.  Co.,  22 
West  Virginia,  600.  For  example,  the  agreement  in  the  last  case,  that  the  oil 
produced  from  the  land  should  be  transported  exclusively  by  one  company, 
was  held  not  to  be  a  real  covenant  binding  assigns. 

Milnes  v.  Branch  is  cited  in  Bawle  on  Covenants,  p.  294. 


No.  3.  — TULK  V.  MOXHAT. 
(CH.  1848.) 

No.  4.  — AUSTERBEEEY  v.  CORPORATION  OF  OLDHAM. 

(o.  A.  1885;) 

RULE. 

A  PURCHASER  with  Tiotice  of  restrictive  stipulations 
is  bound  in  equity  to  observe  thera,  although  they  do 
not  run  with  the  land  at  law. 

But  the  doctrine  is  limited  to  restrictive  stipulations, 
and  will  not  be  extended  so  as  to  bind  (in  equity)  a  pur- 
chaser with  notice  of  a  covenant  to  expend  money  on 
repairs  or  otherwise,  which  does  not  run  with  the  land 
at  law. 

Talk  y.  Moxhay. 

2  Phill.  774-779. 

BeatricHve  Covenant  —  Breach  with  Notice.  —  Injunction. 

[774]  A  covenant  between  vendor  and  purchaser,  on  the  sale  of  land,  that 
the  parchaser  and  his  assigns  shall  use  or  abstain  from  using  the  land 
in  a  particular  way,  will  be  enforced  in  equity  against  all  subsequent  purchas- 
ers with  notice,  independently  of  the  question  whether  it  be  one  which  runs 
with  the  land  so  as  to  be  binding  upon  subsequent  purchasers  at  law. 

In  the  year  1808  the  plaintiff,  being  then  the  owner  in  fee  of  the 
vacant  piece  of  ground  in  Leicester  Square,  as  well  as  of  several 
of  the  houses  forming  the   Square,  sold  the  piece  of   ground 
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by  the  description  of  '*  Leicester  *  Square  Garden  or  Pleas-  [*  775] 
nre  Ground,  with  the  equestrian  statue  then  standing  in 
the  centre  thereof,  and  the  iron  railing  and  stone  work  round 
the  same/'  to  one  Elms  in  fee;  and  the  deed  of  conveyance 
contained  a  covenant  by  Elms,  for  himself,  his  heirs  and  as- 
signs, with  the  plaintiff,  his  heirs,  executors,  and  administrators, 
"  that  Elms,  his  heirs  and  assigns,  should  and  would  from  time  to 
time,  and  at  all  times  thereafter,  at  his  and  their  own  costs  and 
charges,  keep  and  maintain  the  said  piece  of  ground  and  Square 
Garden,  and  the  iron  railing  round  the  same  in  its  then  form,  and 
in  sufficient  and  proper  repair  as  a  Square  Garden  and  Pleasure 
Ground,  in  an  open  state,  uncovered  with  any  buildings,  in  neat 
and  ornamental  order ;  and  that  it  should  be  lawful  for  the  inhabi- 
tants of  Leicester  Square,  tenants  of  the  plaintiff,  on  payment  of  a 
reasonable  rent  for  the  same,  to  have  keys  at  their  own  expense 
and  the  privilege  of  admission  therewith  at  any  time  or  times  into 
the  said  Square  Garden  and  Pleasure  Ground." 

The  piece  of  land  so  conveyed  passed  by  divers  mesne  convey- 
ances into  the  hands  of  the  defendant,  whose  purchase  deed  con- 
tained no  similar  covenant  with  his  vendor ;  but  he  admitted  that 
he  had  purchased  with  notice  of  the  covenant  in  the  deed  of  1808. 

The  defendant  having  manifested  an  intention  to  alter  the  char- 
acter of  the  Square  Garden,  and  asserted  a  right,  if  he  thought  fit, 
to  build  upon  it,  the  plaintiff,  who  still  remained  owner  of  several 
houses  in  the  Square,  filed  this  bill  for  an  injunction ;  and  an  in- 
junction was  granted  by  the  Master  of  the  Rolls  to  restrain  the 
defendant  from  converting  or  using  the  piece  of  ground  and  Square 
Garden,  and  the  iron  railing  round  the  same,  to  or  for  any 
other  purpose  than  as  a  *  Square  Garden  and  Pleasure  [*  776] 
Ground  in  an  open  state,  and  uncovered  with  buildings. 

On  a  motion,  now  made,  to  discharge  that  order, 

Mr.  R.  Palmer,  for  the  defendant,  contended  that  the  covenant 
did  not  run  with  the  land,  so  as  to  be  binding  at  law  upon  a  pur- 
chaser from  the  covenantor,  and  he  relied  on  the  dictum  of  Lord 
Brougham,  C,  in  Keppell  v.  Bailey,  2  M.  &  E.  547,  to  the  effect 
that  notice  of  such  a  covenant  did  not  give  a  Court  of  equity  juris- 
diction to  enforce  it  by  injunction  against  such  purchaser,  inasmuch 
as  "  the  knowledge  by  an  assignee  of  an  estate,  that  his  assignor 
had  assumed  to  bind  others  than  the  law  authorised  him  to  affect 
by  his  contract,  —  had  attempted  to  create  a  burden  upon  property 
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which  was  inconsistent  with  the  nature  of  that  property,  and 
unknown  to  the  principles  of  the  law,  —  could  not  bind  such 
assignee  by  aflfecting  his  conscience."  In  applying  that  doctrine 
to  the  present  case,  he  drew  a  distinction  between  a  formal  cove- 
nant as  this  was,  and  a  contract  existing  in  mere  agreement,  and 
requiring  some  further  act  to  carry  it  into  eflfect ;  contending  that 
executory  contracts  of  the  latter  description  were  alone  such  as 
were  binding  in  equity  upon  purchasers  with  notice ;  for  that 
where  the  contract  between  the  parties  was  executed  in  the  form 
of  a  covenant,  their  mutual  rights  and  liabilities  were  determined 
by  the  legal  operation  of  that  instrument,  and  that  if  a  Court  of 
equity  were  to  give  a  more  extended  operation  to  such  covenant,  it 
would  be  giving  the  party  that  for  which  he  had  never  contracted. 
He  admitted,  indeed,  that  the  decisions  of  the  Vice* 
[*  777]  Chancellor  of  England  in  ♦  Whatman  v.  Gibson,  9  Sim. 
196,  and  Schreiber  v.  Creed,  10  Sim.  35,  were  not  reconcil- 
able with  that  doctrine ;  but  he  referred  to  the  present  Lord  Chan- 
cellor's order,  on  appeal,  in  Mann  v.  Stephens,  15  Sim.  379,  as 
apparently  sanctioning  it  by  the  liberty  there  given  to  the  plaintiff 
to  bring  an  action,  from  which  it  was  to  be  inferred  that  his  Lord- 
ship thought  that  the  right  of  the  plaintiff  to  relief  in  equity 
depended  upon,  and  was  commensurate  with,  his  right  of  action 
upon  the  covenant  at  law. 

The  Lord  Chancellor  (without  calling  upon  the  other  side). 
That  this  Court  has  jurisdiction  to  enforce  a  contract  between 
the  owner  of  land  and  his  neighbour  purchasing  a  part  of  it,  that 
the  latter  shall  either  use  or  abstain  from  using  the  land  purchased 
in  a  particular  way,  is  what  I  never  knew  disputed.  Here  there  is 
no  question  about  the  contract :  the  owner  of  certain  houses  in  the 
Square  sells  the  land  adjoining,  with  a  covenant  from  the  purchaser 
not  to  xise  it  for  any  other  purpose  than  as  a  Square  Garden.  And 
it  is  now  contended,  not  that  the  vendee  could  violate  that  contract, 
but  that  he  might  sell  the  piece  of  land,  and  that  the  purchaser 
from  him  may  violate  it  without  this  Court  having  any  power  to 
interfere.  If  that  were  so,  it  would  be  impossible  for  an  owner  of 
land  to  sell  part  of  it  without  incurring  the  risk  of  rendering  what 
he  retains  worthless.  It  is  said  that,  the  covenant  being  one 
which  does  not  run  with  the  land,  this  Court  cannot  enforce  it ; 
but  the  question  is,  not  whether  the  covenant  runs  with  the 
land,  but  whether  a  party  shall  be  permitted  to  use  the  land  in  a 
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manner  inconsistent  *  with  the  contract  entered  into  by  his  [*  778] 
vendor,  and  with  notice  of  whi(5h  he  purchased.  Of  course, 
the  price  would  be  affected  by  the  covenant,  and  nothing  could  be 
more  inequitable  than  that  the  original  purchaser  should  be  able  to 
sell  the  property  the  next  day  for  a  greater  price,  in  consideration 
of  the  assignee  being  allowed  to  escape  from  the  liability  which  he 
had  himself  undertaken. 

That  the  question  does  not  depend  upon  whether  the  covenant 
runs  with  the  land,  is  evident  from  this,  that  if  there  was  a  mere 
agreement  and  no  covenant,  this  Court  would  enforce  it  against  a 
party  purchasing  with  notice  of  it;  for  if  an  equity  is  attached 
to  the  property  by  the  owner,  no  one  purchasing  with  notice  of 
that  equity  can  stand  in  a  different  situation  from  the  party  from 
whom  he  purchased.  There  are  not  only  cases  before  the  ViCE- 
Changelloe  of  England,  in  which  he  considered  that  doctrine 
as  not  in  dispute;  but  looking  at  the  ground  on  which  Lord 
Eldon  disposed  of  the  case  of  the  Duke  of  Bedford  v.  The  Trustees 
of  the  British  Museum,  2  My.  &  K.  552  (6  R.  C.  702),  it  is  im- 
possible to  suppose  that  he  entertained  any  doubt  of  it.  In  the 
case  of  Mann  v.  Stephens,  before  me,  I  never  intended  to  make  the 
injunction  depend  upon  the  result  of  the  action ;  nor  does  the  order 
imply  it.  The  motion  was,  to  discharge  an  order  for  the  commit- 
ment of  the  defendant  for  an  alleged  breach  of  the  injunction, 
and  also  to  dissolve  the  injunction.  I  upheld  the  injunction  but 
discharged  the  order  of  commitment,  on  the  ground  that  it  was 
not  clearly  proved  that  any  breach  had  been  committed;  but 
there  being  a  doubt  whether  part  of  the  premises  on  whicJh  the  de- 
fendant was  proceeding  to  build  was  locally  situated  within 
what  was  called  the  Dell,  on  which  *  alone  he  had  under  [*  779] 
the  covenant  a  right  to  build  at  all,  and  the  plaintiff  insist- 
ing that  it  was  not,  I  thought  the  pendency  of  the  suit  ought  not  to 
prejudice  the  plaintiff  in  his  right  to  bring  an  action  if  he  thought 
he  had  such  right,  and,  therefore,  I  gave  him  liberty  to  do  so. 

With  respect  to  the  observations  of  Lord  Brougham  in  Xeppell 
V.  Bailey,  he  never  could  have  meant  to  lay  down  that  this  Court 
would  not  enforce  an  equity  attached  to  land  by  the  owner,  unless 
under  such  circumstances  as  would  maintain  an  action  at  law.  If 
that  be  the  result  of  his  observations,  I  can  only  say  that  I  cannot 
coincide  with  it. 

I  think  the  cases  cited  before  the  Vice-Chancellob  and  this 
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decision  of  the  Master  of  the  Rolls  perfectly  right,  and,  therefore, 
that  this  motion  must  be  refused  with  costs. 

Aiuterberry  y.  Corporation  of  Oldham. 

55  L.  J.  Ch.  633-646  (8.  C.  29  Ch.  D.  750 ;  53  L.  T.  543 ;  33  W.  R.  807). 

[633]     Ckyvenant  to  maintain  cmd  repair  Boad,  —  Covenant  running  with 

Land,  —  Notice, 

A  road  declared  by  deed  to  be  eDJoyable  not  only  by  the  parties  to  the  deed, 
but  also  by  the  public  at  laiige,  for  all  manner  of  purposes,  and  in  all  respects  as 
a  common  turnpike  road,  on  payment  of  such  tolls  as  might  from  time  to  time 
be  demanded,  is  not  a  highway  dedicated  to  the  public,  nor  is  it  a  highway 
repairable  by  the  inhabitants  at  large  under  section  150  of  the  Public  Health 
Act,  1875. 

SemhUf  a  road  cannot  be  dedicated  to  the  public  by  an  individual  without  the 
authority  of  an  Act  of  Parliament,  if  he  reserves  the  right  to  receive  tolls  for  the 
use  of  the  road. 

A  piece  of  land  was  conveyed  to  trustees  for  valuable  consideration  for  the 
purposes  of  maicin^  a  road,  and  the  trustees  covenanted  with  the  vendor,  his 
heirs  and  assigns,  that  they,  their  heirs  and  assigns,  would  make  the  road,  and 
at  all  times  keep  it  in  good  repair,  and  allow  the  public  to  use  it  on  payment  of 
tolls.  Heidj  that  this  covenant  did  not  run  widi  the  land  (either  with  regard 
to  the  burden  or  benefit),  and  could  not  be  enforced  by  the  purchaser  from  the 
vendor  against  a  purchaser  from  the  trustees,  both  parties  taking  with  notice  of 
the  covenant  to  repair. 

This  was  an  appeal  from  a  decision  of  the  Vice-Chancellor  of 
the  County  Palatine  of  Lancaster. 

In  the  year  1837  the  owners  of  property  adjacent  to  a  highway 
between  Higginshaw  and  Lower  Moor,  in  the  borough  of  Oldham, 
were  desirous  of  making  a  more  direct  road  between  these  places. 
It  was  accordingly  proposed  that  the  owners  of  the  lands  (under  one 
of  whom  the  plaintiff  in  this  action  claimed)  through  which  the 
new  road  was  to  be  made  should  sell  the  necessary  pieces  of  land 
for  agreed  sums,  and  the  construction  and  maintenance  of  the  road 
should  be  undertaken  by  an  association  of  proprietors  who  were 
to  be  represented  by  trustees. 

By  an  indenture  of  settlement  dated  the  3rd  of  March,  1837, 
and  made  between  Joshua  Milne,  John  Milne,  and  Samuel  Lees,  of 
the  first  part,  James  Milne  and  John  Travis,  of  the  second  part, 
the  said  James  Milne,  and  various  persons  named  in  the  second 
schedule  thereto,  and  other  persons  who  should  execute  the  deed 
and  whose  names  should  be  comprised  in  the  third  schedule  thereto, 
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of  the  third  part,  after  reciting  that  the.  making  and  completing  of 
the  road  would  be  of  great  public  advantage ;  that  the  parties  to 
the  deed  were  willing  at  their  own  expense  to  carry  out  the  under- 
taking, and  to  form  a  joint-stock  company,  and  to  raise  the  capital 
necessary  for  the  formation  of  the  road  and  making  and  maintaining 
the  same ;  that  it  had  been  agreed  that  Joshua  Milne,  John  Milne, 
and  Samuel  Lees  should  be  trustees,  and  that  the  necessary  land 
should  be  purchased  in  their  names,  and  that  the  road  should  not 
only  be  appropriated  and  enjoyed  by  the  parties  thereto  for  their 
individual  purposes,  but  (subject  as  thereinafter  mentioned)  should 
be  open  to  the  use  of  the  public  at  large  for  all  manner  of  purposes 
in  all  respects  as  a  common  turnpike  road,  and  that  the  trustees 
should  stand  possessed  of  the  land  purchased  upon  such  uses  and 
trust,  as  to  and  for  such  intents  and  purposes  only  as  were  therein- 
after mentioned:  It  was  witnessed  and  agreed  that  the  trustees 
should  stand  possessed  of  the  lands  over  which  the  road  was  to  be 
made  upon  the  trusts  thereinafter  declared:  And  it  was  further 
witnessed  and  agreed  {inter  alia)  that  a  toll-house  should  be  erected, 
and  that  no  person  or  persons  (except  such  persons  and  for  the 
purposes  only  as  were  mentioned  in  the  several  convey- 
ances of  the  *  land  so  purchased  by  the  company)  should  [*  634] 
be  allowed  to  travel  upon,  use,  or  enjoy  any  part  of  the 
road,  or  pass  through  the  toll-gates,  side-bars,  or  chains  to  be  erected 
or  set  up,  without  having  previously  paid  such  toll  as  might  from 
time  to  time  be  demanded  of  him,  her,  or  them,  pursuant  to  the 
table  of  tolLs  for  the  time  being  authorised  by  the  company  to  be 
demanded  and  taken ;  that  the  parties  to  the  deed  should  pay  the 
tolls,  except  that  the  persons  who  conveyed  the  lands  might  reserve 
to  themselves  the  right  of  using  the  road  for  agricultural  purposes. 

The  schedule  referred  to  in  the  above  deed  was  signed  by  the 
parties  to  the  deed  and  the  owners  of  the  slips  of  land  which  were 
to  be  conveyed  for  the  road,  and  attached  to  it  were  a  specification 
and  plan  showing  the  position  of  the  proposed  road  and  the  names 
of  the  various  owners  of  the  land  through  which  the  road  was  to 
pass,  including  the  name  of  John  Elliott,  through  whom  the  plain- 
tiflf  in  this  action  claimed,  who  owned  land  on  both  sides  of  the 
road. 

By  an  indenture  dated  the  8th  of  April,  1837,  and  made  between 
John  Elliott  of  the  one  part,  and  Joshua  Milne,  John  Milne,  and 
Samuel  Lees,  the  trustees,  of  the  other  part,  John  Elliott,  for  the 
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consideratioQ  therein  mentioned,  conveyed  to  the  trustees  the  plot 
of  land  therein  described,  being  part  of  certain  lands  belonging  to 
him,  called  Higher  Moor  Field,  and  which  said  plot  of  land  was 
therein  expressed  to  be  intended  to  form  part  of  the  intended  line 
of  road  from  Higginshaw  to  Lower  Moor,  together  with  full  liberty 
to  enter  upon  the  adjoining  lands  of  John  Elliott  for  making  and 
completing  the  road,  and  to  erect  on  the  said  plot  of  land  toll-gates 
and  toll-houses,  and  to  demand  and  take  the  tolls  mentioned  in  any 
table  of  tolls  put  up  at  any  such  toll-gates,  before  any  horse,  beast, 
cattle,  cart,  waggon,  or  carriage  (except  as  thereinafter  mentioned) 
should  be  permitted  to  pass  through  such  toll-gate.  The  deed  con- 
tained the  usual  general  words  and  the  usual  restrictions  as  to 
mines  and  minerals,  "  and  also  except  such  rights  and  privileges  of 
passing  toll  free  over  the  said  line  of  road  for  certain  purposes  as 
hereinafter  is  mentioned  and  expressed,"  to  hold  the  said  plot  of 
land,  liberties,  powers,  and  privileges  to  the  use  of  the  trustees  for 
the  ends,  intent,  and  purposes  therein  in  that  behalf  mentioned. 
Then  followed  covenants  by  the  trustees  with  John  Elliott  that 
they  would  within  three  years  make  the  piece  of  land  granted  by 
Elliott  into  a  road  to  form  part  of  the  road  from  Higginshaw  to 
Lower  Moor,  and  make  the  remainder  of  the  said  road  in  accordance 
with  the  above-mentioned  specification  and  plan,  "  and  also  that 
the  said  line  shall,  from  and  immediately  after  the  expiration  of 
the  said  term  of  three  years  (subject  nevertheless  to  such  toll  for 
horses,  cattle,  beasts,  carts,  and  carriages  passing  thereon  as  may,  by 
the  said  Joshua  Milne,  John  Milne,  and-  Samuel  Lees,  their  heirs 
and  assigns,  from  time  to  time  be  fixed  and  determined  upon),  be 
used  by  the  public,  and  shall  and  will  for  ever  hereafter  be  kept 
open  and  used  as  and  for  a  road  for  the  use  of  the  public  (subject 
as  aforesaid) ;  and  also  that  they,  the  said  Joshua  Milne,  John 
Milne,  and  Samuel  Lees,  their  heirs  and  assigns,  shall  and  will  from 
time  to  time,  and  at  all  times  hereafter,  keep  and  maintain  the  said 
road  and  every  part  thereof  in  good  repair,  order,  and  condition, 
except  such  part  thereof  as  hereinafter  is  mentioned."  "  Provided 
always,  and  it  is  hereby  further  agreed  and  declared,  that  it  shall 
not  be  lawful  to  demand  or  take,  and  no  toll  shall  be  demanded  or 
taken,  from  the  said  John  Elliott,  his  heirs  or  assigns,  lessees, 
tenants,  or  occupiers,  for  any  horse,  cattle,  beast,  or  carriage  passing 
laden  with,  or  unladen  for,  or  returning  after  having  been  laden 
with  any  stone,  gravel,  soil,  or  other  materials  only  for  repairing 
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the  said  fences  or  drains  hereinafter  covenanted  to  be  kept  in 
repair,  opened,  cleared,  and  maintained  by  the  said  John  Elliott, 
his.  heirs  or  assigns,  or  his  or  their  tenants  or  occupiers  of  the  said 
lands  adjoining  the  said  plot  of  land  and  premises  hereby  granted 
as  aforesaid,  nor  for  any  horses,  cattle,  beasts,  or  carriages  passing 
laden  or  unladen  through,  across,  or  over  the  said  line  of  road,  or 
any  part  thereof,  or  for  any  purpose  connected  with  the  occupation 
of  the  said  tenement  and  lands  at  Higher  Moor  aforesaid  for  farm- 
ing or  agricultural  purposes  only,  or  relating  to  the  cultiva- 
tion thereof,  or  of  any  *  part  thereof.*'  Shortly  afterwards  [*  635] 
the  road  was  made,  and  was  called  Shaw  Boad,  and  a  toll- 
gate  was  erected  and  tolls  were  taken  from  carriages  and  horses 
and  cattle,  but  not  for  foot-passengers.  The  land  in  the  vicinity 
of  the  road,  which  had  originally  been  agricultural  land,  became 
built  upon,  and  prior  to  1865  numerous  buildings  were  constructed 
on  both  sides  of  the  road  on  the  faith,  as  the  plaintiff  alleged,  of  the 
covenants  and  stipulations  contained  in  the  above-mentioned  deeds. 

By  the  Oldham  Borough  Improvement  Act,  1865,  s.  27,  power 
was  given  to  the  corporation  for  the  compulsory  purchase  of  Shaw 
Eoad ;  but  the  corporation  did  not  exercise  this  power  within  the 
time  limited  by  the  Act 

By  a  deed  dated  the  21st  of  April,  1868,  John  Elliott  conveyed 
the  Higher  Moor  Field  to  the  plaintiff.  The  plaintiff  built  several 
houses  on  this  field,  and  paid  the  usual  tolls  when  using  the  road. 

In  1880  the  Oldham  Improvement  Act  was  passed,  which,  after 
referring  to  the  27th  section  of  the  Act  of  1865,  and  reciting  that 
the  corporation  had  not  exercised  their  powers  within  the  period 
limited  by  that  Act,  and  that  a  transfer  of  Shaw  Eoad  without 
compulsion  had  been  agreed  on  for  the  sum  of  £6000,  enacted 
(section  62)  "  that  nothing  contained  in  the  Act  of  1865  or  in  this 
Act  shall  exclude,  limit,  or  affect  the  right  of  the  corporation  to 
exercise  the  powers  conferred  upon  them  by  section  50  of  the 
Public  Health  Act,  1875,  as  regards  the  road  or  street  within  the 
borough  called  Shaw  Eoad ; "  (section  63),  that  with  respect  to  Shaw 
Eoad  the  following  provisions  should  take  effect  —  namely,  first, 
on  the  corporation  paying  to  the  said  Joshua  Milne  and  Cheetham 
William  Taylor  the  consideration  money  aforesaid,  and  producing 
a  copy  of  the  Act  duly  stamped, "  all  the  rights,  interests,  property, 
and  things  comprised  in  section  27  of  the  Act  of  1865,  as  subsist- 
ing at  the  time  of  the  vesting  thereof  under  this  section,  and  the 
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soil  of  Shaw  Road,  shall,  by  virtue  of  this  section,  vest  absolutely 
in  the  corporation  and  their  successors  for  all  the  estate  and 
interests  therein  of  Joshua  Milne,  Cheetham  William  Taylor,  and 
Charles  Edward  Lees,  and  each  of  them,  their  and  each  of  their 
heirs,  executors,  and  administrators,  and  of  all  persons  and  bodies 
claiming  through  or  under  them."  Secondly,  that  the  receipt  of 
the  trustees  should  be  a  good  discharge.  Thirdly,  that  the  persons 
to  whom  payment  is  so  made  should  hold  the  money  received  by 
them,  subject  to  payment  and  discharge  of  all  debts  and  liabilities 
(if  any)  properly  payable  thereout  or  chargeable  thereon,  in  trust 
for  such  persons  as  were  at  the  time  of  payment  beneficially  inter- 
ested in  Shaw  Eoad,  and  according  to  the  proportions  or  respective 
amounts  of  the  interests  of  those  persons.  Fourthly,  that  on  the 
vesting  taking  effect  all  rights  of  levying  tolls  in  respect  of  traffic 
on  Shaw  Road,  and  the  interests  of  all  persons  in  any  tolls  so 
levied,  should  be  absolutely  extinguished. 

The  agreement  mentioned  in  this  Act  was  carried  out,  and  the 
road  and  soil  thereof  became  vested  in  the  corporation,  who  there- 
upon removed  the  toll-gates  and  ceased  to  levy  tolls. 

In  1881  the  corporation  served  Austerberry  and  other  owners 
and  occupiers  of  lands  fronting  or  adjoining  Shaw  Road  with 
notices  requiring  them  to  sewer,  level,  flag,  channel,  pave,  and 
complete  Shaw  Road  as  in  the  notices  specified.  The  plaintiff  and 
other  owners  failed  to  comply  with  these  notices,  and  the  corpora- 
tion then  executed  the  works  required,  and  the  costs  of  the  works 
were  by  the  order  of  the  Justices  apportioned  between  the  owners 
and  occupiers. 

The  plaintiff  then  brought  this  action  on  behalf  of  himself  and 
all  other  owners  and  occupiers  of  the  lands  fronting  and  adjoining 
Shaw  Road  against  the  corporation  and  trustees,  claiming  a  decla- 
ration that  the  corporation  were  not  entitled  to  recover  from  the 
adjoining  owners  any  sums  or  charges  for  the  bedding,  paving,  or 
execution  of  repairs  on  Shaw  Road  or  other  works  necessary  for 
keeping  the  road  in  good  repair,  and  that  the  corporation  might  be 
restrained  from  taking  any  proceedings  to  recover  such  sums,  or  a 
declaration  that  the  trustees  were  liable  to  indemnify  the  plaintiff 
out  of  the  purchase-money,  and  to  have  the  trusts  relating  to  the 
purchase-money  executed. 

The  Vice-Chancellor  of  the  County  Palatine  dismissed  the 
action  as  against  all  the  defendants. 
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*  The  plaintiflf  appealed  [*  636] 

Tbe  arguments  apppar  sufficiently  from  the  judgments. 
Henn-Collins,  Q.  C,  and  Maberly,  for  the  appellants,  cited  and 
referred  to  Taylor  v.  The  Corporation  of  Oldham,  46  L  J.  Ch.  105, 

4  Ch.  D.  395 ;  The  Noriham  Bridge  and  Boada  Company  v.  The 
London  and  Southampton  Railway  Company,  6  M.  &  W.  428,  9  L. 
J.  Ex.  165 ;  The  Quern  v.  The  Inhabitants  of  JLordsmere,  19  L.  J. 
M.  C.  215,  L  E.  15  Q.  B.  089 ;  The  Queen  v.  The  Inhabitants  of 
Netherthong,  2  B.  &  Ad.  179 ;  the  Public  Health  Act,  1875,  ss.  4, 
144, 148,  and  150 ;  Viner's  Abr.,  tit.  "  Toll  Traverse ; "  Nutter  v.  The 
Aecrington  Local  Board  of  Health,  48  L  J.  Q.  B.  487,  4  Q.  B.  D. 
375  ;  Cooke  v.  ChUcott,  3  Ch.  D.  694 ;  Aspden  v.  Seddon,  46  L  J. 
Ex.  353, 1  Ex.  D.  496 ;  Spencer's  Case,  5  Co.  Rep.  16  a  (p.  233,  ante) ; 
Holmes  v.  Buckley,  1  Eq.  Cas.  Abr.  27 ;  Morland  v.  Cook,  37  L.  J. 
Ch.  825,  L.  R  6  Eq.  252  ;  JVestem  v.  Macdermott,  35  L.  J.  Ch.  190, 
36  L.  J.  Ch.  76,  L.  R  1  Eq.  499,  L.  R  2  Ch.  72 ;  Milnes  v.  Branch, 

5  M.  &  S.  411  (p.  239,  ante) ;  Nicoll  v.  Fleming,  51  L.  J.  Ch.  166, 
19  Ch.  D.  258 ;  Tulk  v.  Moxhay,  2  Ph.  774, 18  L  J.  Ch.  83  (p.  254, 
ante)  ;  Haywood  v.  The  Brunswick  Permanent  Benefit  Building  So- 
ciety, 51  L.  J.  Q.  B.  73,  8  Q.  B.  D.  403  ;  Rickards  v.  Bennett,  1  B.  & 
C.  223  (25  R  R  372) ;  and  Gunnmg  on  Tolls,  pp.  36  and  37. 

Cookson,  Q.  C,  and  Pankhurst,  for  the  respondent,  cited  and 
referred  to  The  Queen  v.  Livesey,  22  L.  T.  (N.  S.)  470 ;  Spencer's 
Case  ;  Western  v.  Macdermott ;  Cooke  v.  Chilcott ;  Haywood  v.  The 
Brunswick  Permanent  Benefit  Building  Society ;  The  London  and 
South-Western  Railway  Company  v.  Qomm,  51  L.  J.  Ch.  530,  20 
Ch.  D.  562  ;  Tulk  v.  Moxhay  ;  Morland  v.  Cook  ;  Holmes  v.  Buckley  ; 
and  Keppell  v.  Bailey,  2  MyL  &  K.  517. 

Collins,  Q.  C,  in  reply,  referred  to  Gale  on  Easements,  5th  ed., 
545.  and  Rider  v.  Smith,  3  T.  R  766. 

Cotton,  K  J.  —  This  is  an  appeal  by  the  plaintiflf  against  the 
decision  of  the  Vice-Chancellor  of  the  County  Palatine,  who  did 
not  grant  the  relief  which  he  sought.  The  nature  of  the  case  is 
this :  The  plaintiflf  is  the  owner  of  land  lying  on  two  sides  of  what 
is  now  a  street  in  Oldham ;  he  had  got  a  notice  from  the  corpora- 
tion, under  the  150th  section  of  the  Public  Health  Act,  1875,  to  do 
certain  work,  which,  if  the  road  or  street  is  within  that  section, 
they  are  entitled  to  require  to  be  done,  in  the  nature  of  paving  and 
sewering  the  street.  He  did  not  do  it ;  then  they  executed  the 
work,  and  sought  to  recover  from  him  in  the  way  pointed  out  by 
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the  Act  his  proportion  of  the  expense  which  they  had  incurred  in 
paving  and  sewering  the  road  or  street,  part  of  which  divided  his 
property.  He  contended  before  the  Vice-Chancellor  unsuccess- 
fully, and  has  contended  on  appeal,  that  for  various  reasons  the  cor- 
poration had  got  no  power  to  put  in  force  against  him  section  150 
of  the  Public  Health  Act,  1875,  and  the  consequential  powers  given 
by  that  Act  in  respect  of  work  done  under  that  section.  That  was, 
of  course,  saying,  "  You  have  no  right  at  all  as  against  me  to  claim 
any  part  of  this  money ; "  but  there  was  also  a  subsidiary  point. 
He  contended  that  if  he  was  wrong  on  the  first  point,  yet  they 
were  only  entitled  to  claim  from  him  the  expense  of  part  of  the 
work  which  they  had  done,  on  the  ground  that  under  the  deed 
which  I  shall  have  to  refer  to,  the  corporation  were  bound  to 
bear  the  remainder  of  the  expense  under  a  covenant  entered  into 
by  their  predecessors  in  title. 

Now,  the  point  first  argued  was  as  to  the  general  power  under 
section  150  of  the  Public  Health  Act,  1875.  [His  Lordship  read 
it,  and,  after  commenting  on  the  circumstances  under  which  the 
road  was  made  and  used,  stated,  that,  in  his  opinion,  there  was  no 
such  dedication  to  the  public  as  to  make  this  a  public  highway, 
and  that  consequently  it  did  not  come  within  the  exception  of  sec- 
tion 150  of  "a  highway  repairable  by  the  inhabitants  at  large." 

He  continued:] 
[*  638]  *  Then  comes  this  other  point.  Assuming  that  this  cor- 
poration had  the  power  to  act  under  section  150,  it  was  said 
that  when  the  land  forming  the  portion  of  the  road  about  which 
this  question  arises  was  originally  purchased  from  a  Mr.  Elliott,  he 
being  one  of  those  over  whose  land  the  new  road  went,  there  was  a 
covenant  by  the  trustees  who  bought  on  behalf  of  the  joint-stock 
company  to  preserve  and  maintain  it  as  a  road.  The  covenant  was 
by  those  trustees  with  John  Elliott,  his  heirs  and  assigns,  that  they 
should,  within  the  space  of  three  years,  at  their  own  cost,  make  and 
form  and  fence  off  in  a  good  and  workmanlike  manner  the  road ; 
and  then  it  goes  on  to  prescribe  the  mode  of  making  the  road,  and 
"  that  the  said  line  shall,  from  and  immediately  after  the  expiration 
of  the  said  term  of  three  years  (subject,  nevertheless,  to  such  toll 
for  horses,  cattle,  beasts,  carts,  and  carriages  passing  thereon  as 
may  by  the  said  Joshua  Milne,  John  Milne,  and  Samuel  Lees  (who 
are  the  trustees),  their  heirs  and  assigns,  from  time  to  time  be 
fixed  and  determined  upon),  be  used  by  the  public,  and  shall  and 
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will  for  ever  hereafter  be  kept  open  and  used  as  and  for  a  road  for 
the  use  of  the  public  (subject  as  aforesaid),  and  also  that 
they,  *  the  said  Joshua  Milne,  John  Milne,  and  Samuel  [*  639] 
Lees,  their  heirs  and  assigns,  shall  and  will,  from  time  to 
time,  and  at  all  times  hereafter,  keep  and  maintain  the  said  road  and 
every  part  thereof  in  good  repair,  order,  and  condition."  Now  it  is 
said  that  that  covenant  having  been  entered  into  by  the  trustees, 
the  corporation,  as  purchasers  from  them,  are  now  subject  to  that 
covenant.  The  corporation  bought  this  road  under  an  Act  of  Par- 
liament which  was  passed  in  the  year  1880.  I  do  not  think  it 
necessary  in  the  view  I  take  of  this  case  to  go  in  detail  into  that 
Act  of  Parliament,  but  section  63  gives  the  power  of  purchase. 
There  had  been  a  previous  Act  of  Parliament  which  had  given 
them  the  right  to  enter  into  a  contract  with  the  trustees  for  the 
purchase  of  this  road ;  they  had  not  done  that ;  and  then  section 
63,  with  respect  to  this  road,  which  is  called  Shaw  Road,  gave  them 
this  power,  —  that  on  their  paying  to  the  trustees  out  of  the 
borough  funds,  or  the  moneys  borrowed,  the  consideration  money 
which  they  were  to  pay,  and  on  a  copy  of  this  Act  being  produced 
to  the  Commissioners  of  Inland  Revenue  (duly  stamped),  "  then, 
and  in  that  case,  but  not  sooner  or  otherwise,  all  the  rights, 
interests,  property,  and  things  comprised  in  section  27  of  the  Act 
of  1865  "  (that  was  the  previous  Act),  "  as  subsisting  at  the  time  of 
the  vesting  thereof  under  this  section,  and  the  soil  of  Shaw  Road, 
shall,  by  virtue  of  this  section,  vest  absolutely  in  the  corporation 
and  their  successors,  for  all  the  estate  and  interest  therein  "  of  the 
trustees.  It  seems  by  the  immediately  preceding  section  that  this 
Act  contemplated  that  probably  the  corporation  might  have  power 
to  exercise  the  rights  given  by  section  150 ;  but  in  the  view  which 
I  take  of  this  case  I  shall  not  enter  minutely  into  that  question,  or 
as  to  the  general  effect  of  this  Act  of  Parliament  with  regard  to 
the  question  in  dispute.  But  it  is  said  on  behalf  of  the  appellant. 
Here  is  this  covenant  with  the  trustees ;  the  corporation  are  their 
successors  under  that  Act  of  Parliament,  taking  all  the  estate  and 
interest  of  the  trustees  in  Shaw  Road,  and  that  being  so,  they  must 
be  bound  by  the  covenant ;  it  is  a  covenant  the  burden  and  benefit 
of  which  run  at  law,  or  at  least  in  equity,  they  having  taken  with 
notice,  —  which  undoubtedly  they  did,  —  and  if  not  enforceable  at 
law,  it  is  a  covenant  which  could  be  enforced  in  equity ;  and  the 
consequence  must  be  that  they  cannot  claim  under  the  Public 
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Health  Act,  1875,  the  expense  of  repairing  this  road,  or,  at  any 
rate,  they  cannot  claim  from  the  plaintiff  the  full  amount,  but  only 
such  proportion  as  would  meet  the  amount  that  would  have  been 
required  to  put  the  road  in  the  state  of  repair  required  by  the 
covenant  with  Mr.  Elliott,  through  whom  the  plaintiflf  claims. 

Now  as  to  enforcing  this  covenant  in  equity  —  I  will  deal  with 
that  point  first.  In  my  opinion,  if  this  is  not  a  covenant  running 
at  law,  there  can  be  no  relief  in  respect  of  it  in  equity :  it  is  not  a 
restrictive  covenant ;  it  is  not  a  covenant  restraining  the  corporation 
or  the  trustees  from  using  the  land  in  any  particular  way,  at  least 
so  far  as  this  case  is  concerned.  If  either  the  trustees  or  the 
corporation  were  intending  to  divert  this  land  from  the  purpose  for 
which  it  was  conveyed,  —  that  is,  from  being  used  as  a  road  or 
street,  —  that  would  be  a  very  dififerent  question  ;  then  one  would 
have  to  consider  this,  —  how  far,  having  regard  to  that  Act  of 
1880,  the  equitable  right  would  travel,  because  undoubtedly  where 
there  is  a  restrictive  covenant,  the  burden  and  benefit  of  which  do 
not  run  at  law.  Courts  of  equity  do  restrain  any  one  who  takes  the 
property  with  notice  of  that  covenant  from  using  it  in  a  way 
inconsistent  with  the  covenant.  But  here  the  covenant  which  is 
attempted  to  be  insisted  upon  on  this  appeal  is  a  covenant  to  lay 
out  money  in  doing  certain  work  upon  this  land,  and  that  being 
so,  in  my  opinion  —  and  the  Court  of  Appeal  has  already  expressed 
a  similar  opinion  in  a  case  which  was  before  it  —  that  is  not  a 
covenant  which  a  Court  of  equity  will  enforce.  It  will  not  enforce 
a  covenant  not  running  at  law  when  it  is  sought  to  enforce  that 
covenant  in  such  a  way  as  to  require  the  successors  in  title  of  the 
covenantor  to  spend  money,  and  in  that  way  to  undertake  a 
burden  upon  themselves.  The  covenantor  must  not  use  the 
property  for  a  purpose  inconsistent  with  the  use  for  which  it  was 
originally  granted.     But,  in  my  opinion,  a  Court  of  equity  does 

not,  and  ought  not  to  enforce  a  covenant  binding  only  in 
[*  640]  equity  in  such  *  a  way  as  to  require  the  successors  of  the 

covenantor  himself,  they  having  entered  into  no  covenant, 
to  expend  sums  of  money  in  accordance  with  what  the  orginal  cove- 
nantor bound  himself  to  do.  The  case  principally  relied  upon  by 
the  appellant  was  one  before  Vice-Chancellor  Malins.  That  was 
the  case  of  Cooke  v.  Chilcott,  Now  undoubtedly  the  Vice-Chan- 
GELLOR  did  decide  that  case  on  the  equitable  doctrine,  and  said  that 
he  would  enforce  the  covenant ;  but  that  is  an  authority  which, 
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in  my  opinion,  was  not  right  on  that  point.  In  the  subsequent 
case  of  Haywood  v.  Th$  Brunswick  Permanent  Benefit  BuUdiTig 
Society  (both  Lord  Justice  Lindley  and  myself  were  members  of 
the  Court  which  decided  that  case)  we  expressed  our  opinion 
against  Cooke  v.  Chilcott  being  a  correct  development  of  the 
doctrine  established  by  Tidk  v.  Moxhay^  or  for  which  Tulk  v.  Mox^ 
hay  was  an  authority.  Then  there  was  another  case  before  the 
late  Lord  Romilly  of  Morland  v.  Cook  which  was  relied  upon; 
but  that  was  really  a  case  not  turning  upon  that  doctrine,  because 
it  was  this :  There  was  a  deed  of  partition  of  land,  all  of  which 
was  below  the  sea  level,  and  was  protected  by  a  river  or  sea  wall, 
and  a  covenant  was  entered  into  by  the  different  parties  to  pay 
their  proportion  of  the  expense  of  repairing  the  sea  wall,  whoever 
should  do  it ;  and  that  covenant  was  enforced  for  and  against  the 
successors  of  those  who  were  parties  to  the  deed.  But  in  that  case 
it  appeared  that  there  was,  according  to  the  view  of  the  Master  of 
THE  SoLLS,  a  common-law  liability,  independently  of  that  covenant, 
to  repair  the  sea  wall,  so  that  it  would  be  very  different  from  the 
case  of  creating  a  new  liability ;  the  covenant  there  was  framed  in 
such  a  way  as  to  create  a  grant  by  the  different  persons  who  took, 
on  partition,  portions  of  the  property  of  a  rent-charge  out  of  their 
lands,  in  order  to  provide  for  the  expense.  The  covenant  was  in 
this  form:  They  covenanted  for  themselves,  &a,  "severally  and 
respectively,  in  manner  following  —  that  is  to  say,  that  the  charges, 
damages,  and  expenses  of  or  attending  the  keeping  and  maintain- 
ing the  walls  and  gutts  of  or  belonging  to  the  said  lands,  fresh 
marsh  lands,  hereditaments  and  premises  hereby  granted  and 
released,  or  intended  so  to  be,  in  good  order  and  repair,  shall  be 
borne  and  paid  by  them  (naming  them),  their  respective  heirs  and 
assigns,  out  of  the  said  lands  and  hereditaments  hereby  divided  in 
proportion,  and  by  an  acre-scot  to  be  from  time  to  time  for  that 
purpose  made  thereon  and  payable  thereout  in  the  same  propor- 
tions in  ready  money."  So,  although  in  terms  it  was  a  covenant, 
it  was  a  covenant  by  these  parties  that  their  proportion  of  the 
expense  should  be  paid  out  of  their  land  by  an  acre-scot,  and  be 
payable  thereout  in  the  same  proportions  in  ready  money.  That  is, 
therefore,  really  a  grant  by  each  of  the  parties  of  a  rent-charge  of 
so  much  money  as  would  be  equivalent  to  his  proportion  of  the 
total  expense  of  repairing  that  wall. 
Those,  I  think,  were  the  principal  cases  which  were  relied  upon. 
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As  to  the  case  of  Holmes  v.  Buckley,  although  that  was  a  case 
which  came  from  equity,  yet  I  apprehend  it  was  not  decided  on 
the  ground  taken  in  Tulk  v.  Moxkay,  therefore  I  do  not  think  it 
necessary  on  this  part  of  the  case  to  refer  to  that  decision.  There- 
fore, in  my  opinion,  if  the  plaintiff  here  cannot  say  he  is  entitled 
at  law  to  sue  on  the  covenant,  he  cannot  have  any  relief  on  the 
equitable  doctrine  of  Tulk  v.  Moxkay,  Then,  is  there  a  covenant 
enforceable  at  law  here  ?  Two  things  must  be  considered  on  this 
point,  —  the  burden  of  the  covenant,  and  the  benefit  of  the  cove- 
nant ;  and  unless  the  plaintiff  can  show,  he  being  an  assign  of  the 
original  covenantee,  that  he  is  entitled  to  the  benefit  of  the 
covenant,  and  unless  he  can  show  also  that  the  corporation,  being 
assigns  of  the  original  covenantor,  are  subject  to  the  burden  of 
the  covenant,  he  cannot  establish  in  this  Court  any  covenant 
which  can  be  enforced  at  law.  If  the  plaintiff  fails  in  either  of 
these  points  he  fails  on  this  part  of  the  case.  As  I  think  my 
learned  brethren  will  consider  more  particularly  the  question 
whether  this  burden  runs  with  the  land,  I  do  not  propose  to  enter 
into  this  part  of  the  case.  If  I  had  to  do  so,  I  ought  to  give  my 
opinion  upon  the  debated  point  whether  the  burden  of  a  covenant 
can  properly  run  with  the  land;  and  for  that  purpose 
[*  641]  *  I  should  like  to  consider  the  authorities  which  are  sup- 
posed to  lay  down  the  proposition  that  it  can,  before  I  gave 
any  opinion  on  the  subject ;  but  I  in  no  way  say  that  the  burden 
of  a  covenant  can  be  so  annexed  to  the  land  as  to  run  properly 
with  the  land.  But  does  the  benefit  of  the  covenant  run  with  the 
land  in  the  present  case  ?  Now,  in  order  that  the  benefit  may  run 
with  the  land,  the  covenant  must  be  one  which  relates  to  or 
touches  and  concerns  the  land  of  the  covenantee.  Here,  undoubt- 
edly, what  was  to  be  done  was  not  to  be  done  on  the  land  of  the 
covenantee  at  all,  but  simply  to  be  done  on  the  land  of  the  pur- 
chasers from  him  —  these  trustees ;  and  when  we  look  at  the 
particular  form  of  covenant  entered  into  with  him,  it  is  clear  that 
it  was  not  pointedly  with  reference  to  his  land  that  this  covenant 
was  entered  into  :  it  was  a  covenant  that  this  strip  of  land  should 
be  kept  as  a  road  for  the  use  of  the  public.  Of  course  that  was 
insufficient  to  dedicate  it  as  a  public  highway  so  as  to  make  it 
repairable  by  the  parish,  for  it  was  only  a  matter  of  covenant  as 
between  him  and  the  purchasers  from  him.  Looking  at  the  terms 
of  the  covenant,  it  is  rather  a  covenant  for  the  benefit  of  such 
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of  the  public  as  might  be  willing  to  use  this  road,  not  a  covenant 
having  a  direct  reference  to  the  land  or  the  enjoyment  or  benefit 
of  the  land  of  the  covenantee,  the  predecessor  in  title  of  the 
plaintiff  here.  There  was  undoubtedly  a  reservation  to  the  cove- 
nantee, which  was  for  the  benefit  of  his  land  and  the  occupiers 
of  it,  in  relation  to  his  right  to  cross  this  road,  in  respect  of  and 
for  agricultural  purposes,  without  paying  tolls ;  but  it  is  conceded 
that  this  right  or  easement,  or  whatever  it  was,  is  gone,  and  here 
we  are  dealing  with  a  covenant  in  which  the  public  is  constantly 
referred  to,  not  the  owners  and  assigns  of  the  land.  The  words 
are,  "shall  and  will  for  ever  hereafter"  (that  is,  the  road)  "be 
kept  open  and  used  as  and  for  a  road  for  the  use  of  the  public." 
That  shows  this,  that  although  the  covenantee  thought  it  would 
benefit  himself  and  the  other  owners  of  the  adjoining  land  to 
have  a  road  which  they  as  members  of  the  public  might  use, 
this  covenant  is  not  a  covenant  which  was  made  and  entered 
into  in  such  a  way  that  it  relates  to  or  touches  and  concerns  the 
land  of  the  covenantee.  In  my  opinion,  therefore,  the  plaintiff 
fails  to  make  out  that  the  benefit  of  this  covenant  can  be  said  so 
to  run  with  the  land  as  to  enable  him,  as  the  assign  of  the  cove- 
nantee, to  maintain  this  action.  This  being  so,  I  think  I  need 
hardly  go  through  many  of  the  cases ;  but  some  of  them,  perhaps, 
one  ought  to  mention.  Holmes  v.  Buckley  is  one.  It  is  doubtful 
whether  that  case  was  decided  on  the  ground  that  the  covenant 
ran  with  the  land,  because  there  the  land  of  the  plaintiff  was 
nothing  but  the  easement  of  a  watercourse ;  and  it  is  suggested 
that  that  decision  really  must  not  be  looked  upon  as  an  authority 
that  the  benefit  of  the  covenant  would  run  with  such  an  easement ; 
but  I  should  think  myself  that  the  watercourse  must  have  been 
used  to  convey  water  to  adjoining  land  of  the  plaintiff,  and  prob- 
ably it  was  in  respect  of  that  land  that  the  covenant  was  said  to 
run  with  the  land.  However,  I  will  not  enter  further  into  that 
case,  because  one  of  my  learned  brethren  will  do  so  more  fully ; 
but  even  if  that  is  an  authority  as  to  the  burden  or  a  benefit  of 
the  covenant  running  with  or  against  the  land,  one  can  see  it  has 
no  application  to  the  point  on  which  I  decide  this  case,  because 
there  the  watercourse  must  undoubtedly  have  been  for  the  benefit 
of  the  adjoining  land  of  the  grantee.  Then  as  to  the  other  case  of 
Morland  v.  Cook,  I  have  explained  what  the  case  really  is,  and 
although  Lord  Komillt  did  decide  that  that  covenant  would  run 
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with  the  land,  I  do  not  think,  having  regard  to  the  explanation 
which  I  have  given,  one  need  consider  that  an  authority  which 
ought  to  trouble  one  either  as  regards  the  benefit  or  burden  of 
the  covenant ;  but,  as  regards  benefit,  a  covenant  for  the  keeping 
up  of  a  sea  wall  which  would  prevent  the  land  in  question  owned 
by  the  plaintiflf  from  being  flooded,  from  being  drowned,  was 
undoubtedly  a  covenant  with  reference  to  the  benefit  to  be  enjoyed 
by  the  land  by  the  keeping  of  the  sea  out     Then    Western  v. 

Macdermott  was  another  decision  of  Lord  Somilly,  and 
[*642]  he  did  express  his  opinion  that  there  *the  covenant  ran 

with  the  land ;  but  there  the  covenant  was  one  which  was 
much  more  pointedly  and  directly  for  the  benefit  of  the  plaintiff 
or  the  predecessor  in  title  of  the  plaintiff,  because  it  was  a  cove- 
nant not  to  build  on  adjoining  land,  the  evidence  being  that 
it  was  not  for  the  benefit  of  mere  members  of  the  public  other 
than  the  owner  of  the  adjoining  land,  but  to  prevent  the  adjoining 
land  being  made  less  commodious  by  the  erection  of  buildings  on 
the  land  of  the  covenantor.  Then  there  is  the  case  of  Cooke  v. 
Chileott,  which  was  before  Vice-Chancellor  Malins,  where  he  like- 
wise expressed  an  opinion  that  the  covenant  ran  with  the  land. 
He  did  not  base  his  opinion  on  the  cases  I  have  mentioned,  but 
it  was  a  case  where  there  was  very  little,  if  any,  difficulty  as 
regards  the  benefit  of  the  covenant  touching  and  relating  to  land 
of  the  plaintiff,  because  it  was  to  erect  a  pump  and  pump  water 
from  the  land  of  the  defendant's  predecessor  in  title  to  the  land 
of  the  plaintiffs  predecessor  in  title,  and  there  was  reference  to 
the  benefit  of  the  land,  which  showed  that  that  was  the  object 
of  the  covenant.  As  to  whether  it  was  right  to  express  any 
opinion  as  to  the  burden  running  with  the  land  I  say  nothing,  but 
there  is  no  authority  which  can  in  any  way  interfere,  when  fairly 
regarded,  with  the  opinion  which  I  express,  that  the  covenant  in 
the  present  case  was  neither  in  terms  nor  in  its  obvious  sense  such 
as  to  be  a  covenant  relating  to,  or  touching  and  concerning,  the 
land  of  the  plaintiff's  predecessor  in  title.  So,  in  my  opinion,  this 
point  that  there  is  a  covenant  on  which  the  plaintiff  can  sue  the 
corporation  at  law  is  one  which  cannot  be  maintained,  and  so  far 
as  this  case  depends  on  that,  in  my  opinion  the  appeal  fails.  If 
one  had  been  of  opinion  that  either  at  equity  or  at  law  the  plain- 
tiff could  have  relied  on  this  covenant  as  against  the  corporation, 
it  would  have  been  necessary  to  consider  what  would  have  been 
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the  effect  of  the  268th  section  of  the  Public  Health  Act,  1875, 
which  points  out  what  is  to  be  done  if  a  person  charged  considers 
that  he  has  been  charged  too  much ;  but  as  I  decide  this  case  on 
the  other  point,  that  neither  in  equity  nor  law  can  the  plaintiff 
successfully  rely  on  this  covenant,  I  think  it  is  not  necessary  to 
enter  into  the  question  as  to  how  far  that  section  would  prevent 
him  from  arguing  the  contention  before  us  that  what  he  has  been 
called  upon  to  pay  should  be  reduced  by  striking  off  such  propor- 
tion of  this  expense  as  is  attributable  to  repairs  which  ought  to  be 
done  by  the  trustees  under  the  deed  of  covenant. 

LiNDLEY,  L.  J.  —  The  controversy  in  this  case  has  arisen  in  this 
way:  There  is  a  road  called  Shaw  Road,  in  Oldham,  and  the 
defendants,  who  are  the  Corporation  of  Oldham,  have  recently 
paved,  flagged,  sewered,  and  repaired  it.  The  plaintiff  had  some 
land  adjoining  the  road,  and  the  corporation  have  sought  to 
charge  him  with  what  would  be,  under  ordinary  circumstances, 
his  share  of  so  making  the  road,  paving,  and  draining  it.  He  says 
that  the  corporation  have  no  right  to  charge  him  with  any  of  that 
expense ;  and  he  says,  if  they  have,  they  have  no  right  to  charge 
him  with  the  whole  of  it.  Now,  the  first  point,  whether  they 
have  a  right  to  charge  him  with  any  of  it,  depends  upon  the 
question  whether  this  Shaw  Road  is  or  is  not  "  a  highway  repair- 
able by  the  inhabitants  at  large  "  within  the  meaning  of  section 
150  of  the  Public  Health  Act.  Mr.  Austerberry  maintains  that  it 
is  a  highway  repairable  by  the  inhabitants  at  large.  The  ViCE- 
Chancellor  has  expressed  a  doubt  whether  that  expression  in 
section  150  —  "highway  repairable  by  the  inhabitants  at  large" 
—  is  synonymous  with  all  highways ;  whether  it  does  not  mean 
highways  repairable  by  the  inhabitants  at  large  primarily,  and 
whether  the  turnpike  roads,  and  so  on,  which  are  primarily  re- 
pairable by  the  public,  though  they  may  be  repairable  at  com- 
mon law  by  the  inhabitants  at  large,  are  within  that  expression. 
I  think  there  is  some  doubt  about  that,  but  it  is  unnecessary  to 
decide  that  qifestion,  for  the  reasons  that  have  been  mentioned  at 
length  by  Lord  Justice  Cotton,  and  to  which  I  will  very  shortly 
refer.  I  think  it  is  very  doubtful,  but  it  is  unnecessary  to  decide, 
whether  it  is  possible  to  dedicate  to  the  public  a  highway 
subject  to  a  toll.  *  I  do  not  say  it  is  not,  but  I  am  very  [*  643] 
far  from  saying  that  it  is.  But  whatever  doubt  there  may 
be  upon  that  point,  which,  if  we  had  to  decide,  I  should  like  to 
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investigate  further,  it  appears  to  me  impossible  to  hold  that  a 
highway  is  dedicated  to  the  public  subject  to  a  toll  which  may 
fluctuate  from  day  to  day.  This  highway  was  constituted  under  a 
trust  deed  giving  the  trustees  a  power  to  levy  tolls  if  they  liked, 
and  to  change  them  whenever  they  liked ;  and  it  appears  to  me 
quite  impossible  not  to  see  that  that  is  not  a  dedication  to  the 
public,  —  it  is  liberty  to  such  of  the  public  as  choose  to  pay  the 
toll  to  use  the  road,  that  is  alL  I  cannot  come  to  the  conclusion 
that  the  road  was  ever  dedicated  to  the  public.  That  appears  to 
me  to  be  the  short  answer  (I  need  not  go  further  into  it)  to  that 
first  point ;  and,  in  my  opinion,  this  road  is  within  section  150  of 
the  Public  Health  Act,  and  upon  the  first  point  the  corporation  is 
right.  But  then  arises  another  and  a  totally  different  point.  The 
plaintiff  says  :  "  You,  the  corporation,  have  bought  or  acquired  this 
road  under  an  Act  of  Parliament  which  places  you  in  the  position 
of,  and  in  no  better  position  than,  those  from  whom  you  got  it ; 
you  acquired  it  from  certain  trustees,  and  those  trustees  covenanted 
with  my  predecessors  in  title  to  keep  this  road  open  for  the  public, 
and  to  repair  it ;  you  are  bound  by  that  covenant  to  repair,  and  I 
am  in  a  position  to  enforce  against  you  that  covenant."  First  it 
seems  to  have  been  thought  that  that  covenant  was  so  worded  as 
to  cover  everything  which  the  corporation  has  done  —  I  mean  by 
"  everything  "  the  metalling,  and  paving,  and  sewering ;  but  when 
the  covenant  is  looked  at  it  is  seen  that  it  is  not  extensive  enough 
to  cover  that ;  and  therefore,  whatever  may  be  the  merits  of  the 
case,  the  corporation  must  be  right  as  to  a  great  portion  of  the 
charges  made  against  the  plaintiff.  But  then  there  is  the  covenant 
which  extends  (to  use  a  short  word)  to  repairing,  and  the  plaintiff 
says  that,  at  all  events,  to  the  extent  to  which  you,  the  corpora- 
tion, have  incurred  expense  in  repairing  the  road,  to  that  extent 
you  are  bound  to  exonerate  me  by  virtue  of  that  covenant.  That 
gives  rise  to  one  or  two  questions  of  law.  The  first  question 
which  I  will  consider  is  whether  that  covenant  runs  with  the 
land,  as  it  is  called,  —  whether  the  benefit  of  it  runs  with  the 
land  held  by  the  plaintiff,  and  whether  the  burden  of  it  runs 
with  the  land  held  by  the  defendants,  because,  if  the  covenant 
does  run  at  law,  then  the  plaintiff,  so  far  as  I  can  see,  would  be 
right  as  to  this  portion  of  his  claim. 

Now,  as  regards  the  benefit  running  with  the  plaintiff's  land, 
the  covenant  is,  so  far  as  the  road  goes,  a  covenant  to  repair  the 
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road  ;  what  I  mean  by  that  is,  there  is  nothing  in  the  deed  which 
points  particularly  to  that  portion  of  the  road  which  abuts  upon 
or  fronts  the  plaintiffs  land  —  it  is  a  covenant  to  repair  the  whole 
of  the  road,  no  distinction  being  made  between  the  portion  of  that 
road  which  joins  or  abuts  upon  his  land  and  the  rest  of  the  road ; 
in  other  words,  it  is  a  covenant  simply  to  make  and  maintain  this 
road  as  a  public  highway ;  there  is  no  covenant  to  do  anything 
whatever  on  the  plaintiffs  land,  and  there  is  nothing  pointing  to 
the  plaintiffs  land  in  particular.  Now  it  appears  to  me  to  be 
going  a  long  way  to  say  that  the  benefit  of  that  covenant  runs 
with  the  plaintiffs  land.  I  do  not  overlook  the  fact  that  the 
plaintiff  as  a  frontager  has  certain  rights  of  getting  on  to  the  road ; 
and  if  this  covenant  had  been  so  worded  as  to  show  that  there  had 
been  an  intention  to  grant  him  some  particular  benefit  in  respect 
of  that  particular  part  of  his  land,  possibly  we  might  have  said 
that  the  benefit  of  the  covenant  did  run  with  this  land  ;  but  when 
you  look  at  the  covenant  it  is  a  mere  covenant  with  him,  as  with 
all  adjoining  owners,  to  make  this  road,  a  small  portion  of  which 
only  abuts  on  his  land,  and  there  is  nothing  specially  relating  to 
his  land  at  all.  I  cannot  see  myself  how  any  benefit  of  this 
covenant  runs  with  his  land.  But  it  strikes  me,  I  confess,  that 
there  is  a  still  more  formidable  objection  as  regards  the  burden. 
Does  the  burden  of  this  covenant  run  with  the  land  so  as  to 
bind  the  defendants  ?  The  defendants  have  acquired  the  road 
under  the  trustees,  and  they  are  bound  by  such  covenant  as  runs 
with  the  land.  Now  we  come  to  face  the  difficulty  ;  does 
a  *  covenant  to  repair  all  this  road  run  with  the  land  —  [*  644] 
that  is,  does  the  burden  of  it  descend  upon  those  to  whom 
the  road  may  be  assigned  in  future  ?  We  are  not  dealing  here 
with  a  case  of  landlord  and  tenant  The  authorities  which  refer 
to  that  class  of  cases  have  little  if  any  bearing  upon  the  case 
which  we  have  to  consider,  and  I  am  not  prepared  to  say  that  any 
covenant  which  imposes  a  burden  upon  land  does  run  with  the 
land,  unless  the  covenant  does,  upon  the  true  construction  of 
the  deed,  amount  to  either  a  grant  or  an  easement,  or  a  rent-charge, 
or  some  estate  or  interest  in  the  land.  A  mere  covenant  to  repair, 
or  to  do  something  of  that  kind,  does  not  seem  to  me,  I  confess, 
to  run  with  the  land  in  such  a  way  as  to  bind  those  who  may 
acquire  it.  It  is  remarkable  that  the  authorities  upon  this  point, 
when  they  are  examined,  are  very  few,  and  it  is  also  remarkable 
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that  in  no  case  that  I  know  of,  except  one,  which  I  shall  refer  to 
presently,  is  there  anything  like  authority  to  say  that  a  burden  of 
this  kind  will  run  with  the  land.  That  point  has  often  been 
discussed,  and  I  rather  think  the  conclusion  at  which  the  editors 
of  the  last  edition  of  "  Smith's  Leading  Cases  "  have  come  to  is  right, 
that  no  case  has  been  decided  which  does  establish  that  such  a 
burden  can  run  with  the  land  in  the  sense  in  which  I  am  now 
using  that  expression.  The  case  of  Holmes  v.  Btcckley  looks  a 
little  like  it  at  first ;  but  the  observation  to  be  made  on  that  case 
I  think  is  this :  In  the  first  place  it  is  quite  plain  that  there  the 
plaintiff  had  a  cause  of  action  ;  he  was  entitled  to  an  injunction 
of  some  sort  to  restrain  the  defendants  from  interrupting  his 
watercourse.  The  right  of  the  plaintiff  to  enforce  specifically  the 
covenant  to  repair,  or  rather  to  cleanse  the  watercourse,  is  obscure, 
and  we  have  not  got  the  decree  which  was  pronounced,  and  I 
confess  that  having  only  that  short  note  of  it  which  is  to  be  found 
in  "  Equity  Cases  Abridged  "  I  fail  to  understand  the  exact  grounds 
of  that  decision,  if  it  was  a  decision  specifically  enforcing  that 
covenant  to  cleanse.  I  doubt  whether  it  was  a  decision  to  that 
effect,  but  the  case  is  too  loosely  reported  to  be  a  guide  on  the 
point.  Now,  Morland  v.  Cook  —  another  case  in  which  it  was 
said  that  the  covenant  ran  with  the  land — is  intelligible  on 
this  ground,  that  there  was  there  that  which  amounted  to  the 
creation  of  a  rent-charge  for  the  repair  of  the  sea  wall  which  was 
in  question.  That  is  intelligible  enough,  and  if  the  covenant  in 
the  present  case  amounted  to  anything  of  the  kind,  of  course  the 
observations  I  am  now  making  would  not  be  applicable.  The 
case  before  Vice-Chancellor  Malins  of  Cooke  v.  Chilcott  has  been 
so  shaken  that  I  cannot  rely  upon  it  as  an  authority  at  all.  I 
think  the  Vice-Chancellor  did  intimate  an  opinion  that  the 
covenant  there  would  run  with  the  land.  I  confess  I  doubt  the 
correctness  of  that  opinion.  He  decided  the  case  upon  another 
point,  and  upon  that  other  point  only  has  it  been  followed.  There 
is  no  other  authority  that  I  am  aware  of  that  such  a  covenant  as 
this  runs  with  the  land  unless  it  is  Western  v.  Macdermott,  where 
the  Court  of  Appeal  did  not  sanction  the  notion  that  the  covenant 
in  that  case  ran  with  the  land,  although  the  covenant  was  a  purely 
restrictive  covenant.  I  am  not  aware  of  any  other  case  which 
either  shows  or  appears  to  show  that  a  burden  such  as  this  can  be 
annexed  to  land  by  a  mere  covenant  such  as  we  have  got  here ; 
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and  in  the  absence  of  authority  it  appears  to  me  that  we  shall  be 
perfectly  warranted  in  saying  that  the  burden  of  this  covenant 
does  not  run  with  the  land.'  After  all,  it  is  a  mere  personal 
covenant  If  the  parties  had  intended  to  chaige  this  land  for  ever, 
into  whosesoever  hands  it  came,  with  the  burden  of  repairing  the 
road,  there  are  ways  and  means  known  to  conveyancers  by  which 
it  could  be  done  with  comparative  ease ;  all  that  would  have  been 
necessary  would  have  been  to  create  a  rent-charge  and  charge  it  on 
the  tolls,  and  the  thing  would  have  been  done.  They  have  not 
done  anything  of  the  sort,  and  therefore  it  seems  to  me  to  show 
that  they  did  not  intend  to  have  a  covenant  which  should  run 
with  the  land  That  disposes  of  the  part  of  the  case  which  is 
perhaps  the  most  difficult  Now  the  other  point  was  this :  that 
even  if  it  did  not  run  with  the  land  at  law,  still,  upon  the  author- 
ity of  T%dk  V.  Mozhay,  the  defendants  having  bought  the 
land  with  *  notice  of  this  covenant,  take  the  land  subject  [*  645] 
to  it  Mr.  Collins  very  properly  did  not  press  that  upon 
us,  because  under  the  two  recent  decisions  in  the  Court  of  Appeal, 
in  Haywood  v.  The  Brunswick  Permanent  Building  Society  and 
Tlie  London  and  South-  Western  Railway  Company  v.  Oomm,  that 
argument  is  untenable.  Tulk  v.  Moxhay  cannot  be  extended  to 
covenants  of  this  description.  It  appears  to  me,  therefore,  I 
confess,  that  upon  all  points  the  plaintiff  has  failed,  and  that  the 
appeal  ought  to  be  dismissed. 

Fey,  L.  J.  —  I  have  very  little  to  do  in  this  case  except  to 
express  my  assent  and  concurrence  with  the  conclusion  of  my 
learned  brothers.  Upon  the  question  of  dedication,  I  think  it 
plain  that  there  has  been  no  dedication  to  the  public  of  the  road 
in  question.  I  doubt  whether  there  can  be  a  dedication  of  a  road 
to  the  public  with  a  levy  of  a  toll,  unless  under  a  grant  from  the 
Crown ;  but  that  point  is  one  which  it  is  not  needful  now  to 
decide.  In  the  present  case  what  is  relied  upon  as  a  dedication 
is  the  language  used  in  the  deed  of  settlement ;  but  I  regard  that 
as  a  mere  convention  between  the  parties,  who  associated  them- 
selves together  for  a  private  enterprise,  and  covenanted  that  they 
would  open  the  road  to  the  public,  subject  to  a  toll  to  be  varied 
from  time  to  time,  with  an  eye,  no  doubt,  to  the  dividends  which 
they  were  to  declare  amongst  the  shareholders.  I  consider  that 
they  no  more  dedicated  the  road  to  the  public  than  a  company 
formed  for  the  purpose  of  carrying  on  a  theatre  or  a  pleasure- 
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garden  dedicates  the  theatre  or  the  pleasure-garden  to  the  public 
because  they  agree  among  themselves  that  they  will  admit  the 
public,  subject  to  the  payment  of  a  toll. 

Upon  the  second  point  I  have  not  much  to  add.  It  appears  to 
me  that  the  questions  are  three.  In  the  first  place,  did  the  benefit 
of  this  covenant  run  with  the  land  —  the  land  of  Mr.  Elliott? 
Upon  that  point  my  opinion  is  perhaps  not  quite  as  confident  as 
that  of  my  learned  brothers.  I  am  rather  more  inclined  to  think 
that  the  road  connecting  the  land  with  the  public  highway  was  so 
far  an  incident  to  the  use  and  occupation  of  the  remainder  of  Mr. 
Elliott's  land  that  it  might  be  conceivable  that  it  came  within 
the  principles  of  covenants  relating  to  things  incident  to  the  land ; 
but,  at  the  same  time,  I  do  not  desire  to  express  any  difference  of 
opinion  upon  that.  But  upon  the  point  whether  the  burden  of 
the  covenant  ran  with  the  land  of  the  covenantors,  I  am  clearly 
of  opinion  that  it  did  not  so  run ;  and  I  share  the  doubt  which 
has  been  expressed  by  my  learned  brothers,  whether  in  any  case, 
except  that  of  landlord  and  tenant,  the  burden  of  covenants  of  this 
description  does  ever  run  with  the  land.  There  is  one  case  which 
appears  to  me  very  closely  parallel  to  the  present  case.  I  think 
that  the  most  favourable  way  of  stating  the  case  of  the  present 
appellant  is  to  hold  that  there  was  the  grant  of  an  easement  by 
the  covenantors  to  Mr.  Elliott  of  a  right  of  way  over  that  land  of 
the  covenantors,  with  a  covenant  by  the  covenantors  that  they 
would  maintain  the  land,  subject  to  the  right  of  way,  in  repair  as 
a  road.  Now,  putting  the  case  in  that  manner,  it  is  extremely 
like  the  circumstances  which  occurred  in  the  case  of  Brewster  v. 
Kidgilly  which  is  best  reported  in  vol.  12  Modem  Eeports,  p.  166. 
That  was  a  case  which  came  before  Lord  Holt  and  the  King's 
Bench,  and  was  evidently  very  elaborately  argued.  There,  one 
Brewster,  who  was  seised  in  fee  of  a  manor,  in  consideration  of 
£800,  granted  a  rent-charge  in  fee  of  £40  per  annum,  and  on  the 
back  of  the  deed  was  indorsed  a  memorandum  declaring  it  to  be 
the  true  intent  and  meaning  of  that  deed  "  that  the  grantee  and 
his  heirs  shall  for  ever  hereafter  be  paid  the  said  rent-charge  with- 
out any  deduction  or  abatement  of  taxes,  charge,  or  payment  out 
of,  for,  or  concerning  the  said  rent,  or  the  said  manor  or  lands 
charged  herewith."  The  question  then  arose  whether  the  memo- 
randum was  really  part  of  the  grant  of  the  rent-charge,  or  a  cove- 
nant collateral  to  the  grant.      Lord  Holt  conceived  it  to  be  a 
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collateral  covenant ;  the  other  Judges  of  the  King's  Bench  thought 
that  it  was  part  of  the  grant  They  all  agreed  in  the  view  that 
if  it  was  a  part  of  the  grant  it  ran  with  the  land ;  but  that 
if  it  was  a  covenant  to  pay  it  did  not  run  with  the  *  land.  [*  646] 
Now  what  Lord  Holt  said  upon  that  point  is  this :  "  I 
D)ake  no  doubt  but  that  the  assignee  of  the  rent  shall  have  cove- 
nant against  the  grantor,  because  it  is  a  covenant  annexed  to  the 
thing  granted ;  but  that  covenant  should  run  with  the  rent  against 
the  assignee  of  that  land,  I  see  no  reason.  If  this  rent  was 
granted  so  to  be  paid,  it  would  be  another  matter ;  but  here  is 
only  a  covenant,  and  no  words  amounting  to  a  grant,  and  therefore 
there  can  be  no  relief  in  this  case  against  the  terre-tenant,  but," 
his  Lordship  added,  "  in  equity,"  —  I  will  consider  that  point  here- 
after, —  "  and,  therefore,  for  this  point  I  do  not  see  how  the  plain- 
tiflf  can  have  his  judgment."  The  learned  Judges  differed  on  the 
question  of  construction,  but  they  do  not  appear  to  have  differed 
on  the  point  of  law  which  Lord  Holt  discussed. 

There  remains,  therefore,  only  the  question  whether  there  is 
any  relief  in  equity  in  a  case  of  this  description  where  there  is 
none  at  law.  The  point  is  not  pressed  upon  us  by  the  appellant. 
I  do  not  think  it  is  arguable  after  the  recent  decisions.  A  cove- 
nant of  this  description  requiring  the  outlay  of  money  upon  the 
land  is  not  a  covenant  which,  if  it  does  not  run  at  law,  runs  at 
equity  by  reason  of  any  doctrine  such  as  that  of  Tulk  v.  Moxhay. 
I  agree,  therefore,  that  this  appeal  must  be  dismissed  with  costs. 

ENGLISH  NOTES. 

This  and  the  next  rule  might  perhaps  have  been  conveniently  dealt 
with  together.  But  building  schemes  seem  to  present  topics  of  inter- 
est peculiar  to  themselves. 

''Restrictive"  seems  a  better  word  than  ''negative"  in  connection 
with  the  present  rule,  since  a  covenant  affirmative  in  form  may  involve 
a  negative.  Kehoe  v.  Marquis  of  Lansdowne  (H.  L.),  1893,  App.  Cas. 
451,  62  L.  J.  P.  C.  97;  Catt  v.  Taurle  (Ch.  App.  1869),  L.  R.  4  Ch. 
654,  38  L.  J.  Ch.  ^^n,  17  W.  R.  939.  Any  words  in  a  deed,  which 
show  an  agreement  to  do  a  thing,  make  a  covenant.  Com.  Dig.>  tit. 
"  Covenant,"  A,  2.  The  passage  was  cited  and  followed  in  Easterly  v. 
Sampson  (Ex.  Ch.  1830),  6  Bing.  644,  1  Cr.  &  J.  105,  affirming  s.  c. 
9  B.  &  C.  505,  33  R.  R.  239.  In  that  case  both  Courts  spelt  out  a 
covenant  to  build  from  an  express  covenant  to  keep  in  repair  and  a 
recital  that  there  was  an  agreement  to  build.     A   covenant   may  in 
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terms  limit  the  liability  to  the  personal  acts  of  each  successive  owDer 
or  occupier.  Gaskin  v.  BalU  (C.  A.  1879),  13  Ch.  D.  325,  28  W.  K  552. 
These  covenants  are  not  obnoxious  to  the  rule  against  perpetuities. 
Mackenzie  v.  Childers  (1889),  43  Ch.  D.  265,  59  L.  J.  Ch.  188,  62 
L.  T.  98. 

Notice,  not  knowledge  merely,  is  sufficient  to  bind  a  purchaser. 
Feilden  v.  Slater  (1869),  L.  R.  7  Eq.  523,  38  L.  J.  Ch.  379,  20  L,  T. 
112.  An  intending  tenant  is  bound  by  the  contract  of  his  landlord, 
and  is  fixed  with  notice  of  all  those  matters  which  would  have  appeared 
upon  an  investigation  of  his  landlord's  title.  Cosserv,  Collinge  (1832), 
3  My.  &  K.  283;  FeUden  v.  Slater,  siipra.  So  a  purchaser  who  accepts 
less  than  the  statutory  length  of  title  will  be  fixed  with  notice  of  all 
those  matters  which  an  abstract  extending  over  forty  years  would  have 
disclosed.  Be  Cox  and  Neve's  Contract  (1891),  2  Ch.  109,  64  L.  T. 
733,  39  W.  R.  412;  and  cf.  Patman  v.  Harland  (1881),  17  Ch.  D.  353, 
50  L.  J.  Ch.  642,  44  L.  T.  728.  The  limitations  placed  upon  the  devel- 
opment of  the  law  respecting  constructive  notice  by  the  Conveyancing 
Act,  1882  (45  &  46  Vict.,  c.  39),  s.  3,  should,  however,  be  borne  in  mind. 
A  plea  of  purchase  for  value  without  notice  must  negative  the  notice 
not  merely  before,  but  at  the  respective  times  of  the  execution  of  the 
conveyance  and  of  the  payment  of  the  eonsideration.  Jackson  v.  Rowe 
(1828),  4  Russ.  514,  9  L.  J.  (O.  S.)  Ch.  32,  28  R.  R.  168. 

A  restrictive  covenant  would  not,  without  more,  render  a  person 
bound  by  the  stipulations  to  take  proceedings  against  his  tenant  for  a 
breach.  Hall  v.  Ewin  (C.  A.  1887),  37  Ch.  D.  74,  57  L.  J.  Ch.  95, 
57  L.  T.  831. 

The  more  recent  cases  upon  restrictive  covenants  are  here  referred  to 
as  illustrating  the  points  which  arise  for  discussion.  Restrictions  upon 
business,  or  the  class  of  business,  have  given  rise  to  some  important 
decisions  where  trades  overlap.  A  person  may  be  entitled  to  sell  things 
which  are  common  to  his  and  the  forbidden  trade.  Jones  v.  Bone  (1870), 
L.  R.  9  Eq.  674,  39  L.  J.  Ch.  674;  StuaH  v.  Diplock  (C.  A.  1889),  43 
Ch.  D.  343,  59  L.  J.  Ch.  142,  62  L.  T.  333.  But  the  terms  of  the 
restrictive  covenant  may  be  such  as  to  prevent  a  sale  of  articles  common 
to  both.  Drew  v.  Gvy  (C.  A.),  1894,  3  Ch.  25,  63  L.  J.  Ch.  547,  71 
L.  T.  220,  and  the  cases  there  cited.  Covenants  respecting  the  sale  ot 
intoxicating  drinks  have  given  rise  to  several  questions.  A  covenant 
against  the  user  of  a  house  '^  as  an  inn,  public  house,  tap  room,  or  for 
the  sale  of  spirituous  liquors,  or  ale  or  beer, "  was  held  not  to  extend  to 
the  sale  of  wines.  Feilden  r.  Slater  (1869),  L.  R.  7  Eq.  52a  38  L.  J. 
Ch.  379,  20  L.  T.  112.  A  restrictive  covenant  may  be  broken  although 
the  trade  in  dispute  is  merely  ancillary  to  the  general  business,  and 
carried  on  for  the  convenience  of  customers.     Buckle  v.  Fredericks 
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(1890),  44  Ch.  D.  244,  62  L.  T.  884,  38  W.  E.  742  j  FUz  v.  lUs  (C.  A.), 
1893,  1  Ch.  77,  62  L.  J.  Cb.  258,  68  L.  T.  108.  The  granting  of 
<'  grocers'  licenses  "  for  the  sale  in  bottles  of  intoxicating  liquors  gave 
rise  to  many  questions.  Feilden  v.  Slater,  supra,  was  one.  In  Jones  v. 
Bone  (1870),  L.  R.  9  Eq.  674,  39  L.  J.  Ch.  405,  23  L.  T.  304,  Jambs, 
V.  C,  refused  to  enforce  a  covenant  by  injunction,  holding  that  the 
sale  under  the  grocer's  license  could  not  have  been  contemplated  at  the 
time  when  the  deed  was  executed.  A  ^^beershop"  is  a  shop  where 
beer  is  sold,  but  a  *^  beerhouse  '^  is  a  house  licensed  for  the  sale  of 
beer;  a  sale  under  a  grocer's  license  would  be  a  breach  of  a  covenant 
not  to  use  a  building  as  a  beershop,  but  not  where  the  word  used  is 
"beerhouse."  Landanj  &c.  Building  Co.  v.  Field  (C.  A.  1881),  16 Ch.  D. 
645,  50  L.  J.  Ch.  549,  44  L.  T.  444;  Holt  &  Co,  v.  CoUyer  (1881), 
16  Ch.  D.  718,  50  L.  J.  Ch.  311,  44  L.  T.  214.  A  covenant  by  a  tenant 
to  purchase  articles  of  trade  from  his  landlord,  and  expressly  or  impliedly 
from  no  other  }>erson,  is  not  an  unreasonable  restraint  of  trade.  CaM  v. 
Tourle  (Ch.  App.  1869),  L.  R. 4  Ch.  654,  38  L.  J.  Ch.  665, 17  W.  R.  939; 
and  see  MaXlan  v.  May,  &c,,  Ko.  38,  39,  and  40  of  '<  Contract,"  6  R.  C. 
392.  But  the  landlord  must  supply  articles  of  good  marketable  quality, 
or  the  tenant  may  obtain  his  supplies  elsewhere.  Luker  v.  Dennis  (1877), 
7  Ch.  D.  227,  47  L.  J.  Ch.  174,  37  L.  T.  827.  And  where  the  land- 
lord has  covenanted  to  supply  goods  of  a  specified  quality  and  price, 
the  obligation  of  the  lessee's  covenant  is  conditional  on  the  performance 
by  the  lessor  of  his  covenant :  s.  c.  A  negative  stipulation  for  the  ex- 
dnsive  sale  of  articles  of  commerce  will  be  enforced  by  injunction. 
Donnell  v.  Bmnett  (1883),  22  Ch.  D.  835,  52  L.  J.  Ch.  414,  48  L.  T.  68, 
31  W.  R.  316,  cited  in  notes  to  Gervais  v.  Edwards,  &c.,  Nos.  63  and  64 
of  ''Contract,"  6  R.  C.  664. 

The  more  recent  cases  upon  restrictive  building  clauses  have  dealt 
with  the  following  subjects :  — 

Open  spaces.  Tulk  v.  Moxhay,  the  first  principal  case.  McLean  v. 
McKay  (P.  C.  1873),  L.  R.  5  P.  C.  327,  29  L.  T.  352,  31  W.  R.  798. 

Building  on  open  spaces  in  advance  of  the  building  line.  Gaskin  v. 
Balls  (C.  A.  1879),  13  Ch.  D.  325,  28  W.  R.  552;  ChiUy  v.  Bray 
(1883),  48  L.  T.  860. 

Bay  or  bow  windows  in  advance  of  the  building  line.  Manners  v. 
Johnson  (1875),  1  Ch.  D.  673,  45  L.  J.  Ch.  404,  24  W.  R.  481. 

Bay  or  bow  windows  over  a  garden.  Western  v.  Maedermott  (Ch. 
App.  1866),  L.  R.  2  Ch.  72,  36  L.  J.  Ch.  76. 

Boundary  walls.  Bowes  v.  La%v  (1870),  L.  R.  9  Eq.  636, 39  L.  J.  Ch.  483. 

An  invasion  of  privacy.    Manners  v.  Johnson,  supra. 

Using  a  building  as  a  private  dwelling-house,  or  covenanting  not  to 
carry  on  a  business.     Patman  v.  Harland  (1881),  17  Ch.  D.  353,  50 
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L.  J.  Ch.  642,  44  L.  T.  728;  Rolls  v.  MUler  (C.  A.  1884),  27  Ch.  D. 
71,  63  L.  J.  Ch.  682,  60  L.  T.  697;  Bramwdl  v.  Lacey  (1879),  10  Ch.  D. 
691,  48  L.  J.  Ch.  339. 

** Nuisance  "  in  a  covenant  means  actionable  nuisance:  Harrison  v. 
Good  (1871),  L.  R.  11  Eq.  338,  40  L.  J.  Ch.  294,  24  L.  T.  263 ;  but  this 
was  dissented  from  in  Tod-Heatley  v.  Benham,  cited  below. 

An  act  **  which  shall  or  may  be  or  grow  to  the  annoyance,  nuisance, 
grievance,  or  damage  of  the  lessor,  or  the  inhabitants  of  the  neighbour- 
ing or  adjoining  houses,  may  be  something  less  than  a  nuisance." 
Tod-Heatley  v.  Benham  (C.  A.  1888),  40  Ch.  D.  80,  68  L.  J.  Ch.  83, 
60  L.  T.  241. 

The  mere  fact  that  there  are  windows  in  an  adjacent  house  overlook- 
ing the  purchased  property  does  not  fix  the  purchaser  with  constructive 
notice  of  any  agreement  giving  a  right  to  the  access  of  light  to  them. 
Allen  V.  Seckham  (C.  A.  1879),  11  Ch.D.  790,  48  L.  J.  Ch.  611,  41  L.  T. 
260.  Of  the  cases  relating  to  an  implied  grant  of  light  where  a  house 
is  granted  and  vacant  land  retained,  or  contemporaneous  grants  of  a 
house  to  one  and  vacant  land  to  another,  it  is  sufficient  to  refer  to  the 
latest:  Broomfield  v.  Williams  (C.  A.),  1897,  1  Ch.  602,  66  L.  J.  Ch. 
306.  From  this  case  it  appears  that  under  the  circumstances  there  is 
an  implied  grant  of  light,  but  that  implication  is  rebutted  by  showing 
knowledge  on  the  part  of  the  grantee  of  the  house,  that  the  vacant  land 
is  to  be  used,  and  by  the  extent  of  his  knowledge  his  rights  are  to 
be  limited.  There  is  no  greater  right  (apparently  in  tbe  absence  of 
express  provision)  conferred  by  a  grant  of  light  than  is  acquired  by 
enjoyment  under  the  Prescription  Act.  Leech  v.  Schweder  (Ch.  App. 
1874),  L.  R.  9  Ch.  463,  43  L.  J.  Ch.  487,  30  L.  T.  686.  The  subject 
of  ancient  lights  was  discussed  3  R.  C.  1-76. 

It  may  be  stated  as  a  general  rule  that  the  breach  of  a  negative  stipu- 
lation will  be  restrained  by  injunction.  See  the  observations  of  Lord 
Cairns,  L.  C,  in  Doherty  v.  Allman  (H.  L.  1878),  3  App.  Cas.  708, 
39  L.  T.  129,  26  W.  R.  613,  set  out  9  R.  C,  at  p.  466;  Manners  v.  John- 
son (1876),  1  Ch.  D.  673,  45  L.  J.  Ch.  404,  24  W.  R.  481.  Damage 
need  not  be  shown.  Feilden  v.  Slater  (1869),  L.  R.  7  Eq.  623,  38  L.  J. 
Ch.  379,  20  L.  T.  112;  Manners  v.  Johnson^  supra;  Collins  v.  Castle 
(1887),  36  Ch.  D.  243,  67  L.  J.  Ch.  76,  67  L.  T.  764.  But  if,  by 
change  of  circumstances,  as  evidencing  waiver  of  or  acquiescence  in  the 
breach,  it  becomes  inequitable  to  enforce  a  covenant  by  injunction,  the 
injunction  will  not  be  granted.  Duke  of  Bedford  v.  British  Museum 
Trustees  (1822),  2  Mylne  &  K.  662,  6  R.  C.  702;  Knight  v.  Simmonds 
(C.  A.),  1896,  2  Ch.  294,  65  L.  J.  Ch.  683,  74  L.  T.  663.  But  where 
the  only  evidence  of  waiver  or  acquiescence  is  non-objection  to  trivial 
breaches,  the  right  to  an  injunction  will  not  be  lost.     Knight  v.  Simr 
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monds,  supra.  In  cases  of  very  trivial  breaches  the  provisions  of  Lord 
Cairns's  Act  (21  &  22  Vict.,  c.  27)  would  be  put  in  force  and  nominal 
damages  awarded.  Sayers  v.  Collj/er  (C.  A.  1884),  28  Ch.  D.  103, 
54  L.  J.  Ch.  1,  67  L.  T.  728.  The  Chancery  Division  has,  however, 
all  the  former  powers  of  a  common-law  Court  to  award  damages:  s.  c, 
per  Baqgallat,  L.  J. 

Regarding  the  form  of  order:  "Where  there  is  an  action  to  restrain 
a  breach  of  covenant.  There  may  be  cases  where  it  is  a  great  question 
whether  a  particular  thing  is  or  is  not  a  breach  of  the  covenant,  and  the 
Court  adjudicates  on  the  question  in  issue  between  the  parties.  Then  in 
my  opinion  the  injunction  ought  not  to  be  in  general  terms  to  restrain  the 
defendant  from  committing  any  breach  of  covenant,  because  the  defendant 
has  threatened  to  break  the  covenant,  but  should  contain  an  adjudication 
on  the  particular  thing  which  is  said  to  be  a  breach  of  the  covenant,  and 
so  to  restrain  him  by  injunction  from  doing  that  particular  thing,  in 
that  way  to  limit  the  generality  of  the  injunction."  Parker  y.  First 
Avenue  Hotel  Co.  (C.  A.  1883),  24  Ch.  D.  282,  286,  per  Cotton,  L.  J. 
The  order  is  absolute  in  terms,  and  it  is  for  the  party  enjoined  to  find 
out  how  to  obey  the  order.  Lane  v.  Newdigate  (1804),  10  Ves.  192, 
7  R.  R.  381.  Cf.  Elliott  v.  North  Eastern  Railway  Co.  (H.  L.  1863), 
10  H.  L.  Cas.  333,  32  L.  J.  Ch.  402,  8  L.  T.  337.  Where,  however, 
it  appeared  by  an  affidavit  filed  in  the  action  that  the  defendant  was 
entitled  to  sell  certain  specified  articles,  the  injunction  was  qualified  by 
inserting  words  to  the  effect  that  the  injunction  was  not  to  prevent  the  de- 
fendant from  selling  such  things  as  were  set  out  in  the  affidavit.  Drew 
V.  Guy  (C.  A.),  1894,  3  Ch.  25,  63  L.  J.  Ch.  547,  71  L.  T.  220.  So  by 
consent  a  mandatory  order  contained  provisions  to  the  effect  that  in  case 
of  any  dispute  whether  the  defendant  had  pulled  down  to  a  sufficient 
extent,  the  question  should  be  referred  to  a  named  person.  Smith  v. 
Smith  (1875),  L.  R.  20  Eq.  500,  44  L.  J.  Ch.  630,  32  L.  T.  787. 

The  operation  of  an  injunction  is  frequently  suspended:  see  1  Seton 
Decrees,  passim;  and  in  one  case  was  suspended  for  five  years :  see  Attor- 
ney General  y.  Birmingham,  &c.  Drainage  Board  (C.  A.  1881),  17 
Ch.  D.  685,  50  L.  J.  Ch.  786,  44  L.  T.  906. 

Where  there  has  been  a  great  conflict  of  "  expert"  evidence  the  Court 
has  called  for  the  testimony  of  an  independent  expert  witness.  See 
Leach  v.  Schweder  (Ch.  App.  1874),  L.  R.  9  Ch.  463,  43  L.  J.  Ch. 
487,  30  L.  T.  586;  Manners  v.  Johnson  (1876),  1  Ch.  D.  673,  45  L.  J. 
Ch.  404,  24  W.  R.  481. 

There  is  jurisdiction  to  grant  a  mandatory  injunction  on  an  inter- 
locutory application.  Morris  v.  Grant  (1875),  24  W.  R.  bb\  and  see 
Newson  v.  Pender^  No.  6  of  **  Ancient  Lights,''  3  R.  C.  67,  and  notes 
thereto,  and  Addendum,  30. 
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A  person  who  knowingly  aids  and  assists  in  the  doing  of  acts  which 
have  been  expressly  prohibited  by  injunction  (although  he  is  not  a 
party  to  the  litigation,  nor  named  in  the  order  granting  the  injunction) 
may  be  committed  for  contempt  of  Court  Seaward  v.  Paters<m 
(C.  A.),  1897, 1  Ch.  545,  66  L.  J.  Ch.  267.  But  in  Attomey-General  v. 
Birmingham^  &c.  Drainage  Board,  supra,  the  application  against 
the  defendants  as  successors  of  the  Birmiugham  Corporation  was 
dismissed,  because  the  Public  Health  Act  did  not  render  the  defendants 
liable  under  the  decree  against  the  predecessors,  and  there  was  no 
allegation  of  an  act  by  the  defendants. 

The  validity  of  restrictive  stipulations  is  recognised  in  the  law  of 
Scotland.     Lard  Zetland  r.  Hislop  (H.  L.  1882),  7  App.  Cas.  427. 

AMERICAN  NOTES. 

This  doctrine  has  been  considerably  anticipated  in  connection  with  Spei^ 
cer*s  Case,  ante,  p.  250,  and  in  the  cases  there  cited  wiQ  be  found  a  sufficient 
key  to  the  American  rulings. 

Mr.  Jones  (1  Eeal  Property,  sect  778,  779,  780)  cites  Tulk  v.  Moxhay,  and 
quotes  from  it  as  the  leading  case,  in  connection  with  cases  cited  in  the  last 
note,  and  Webb  v.  Bobbins,  77  Alabama,  176;  Trustees  v.  Lynch,  70  New 
York,  440;  26  Am.  Rep.  615;  Middletoum  v.  Newport  Hospital,  16  Rhode 
Island,  319 ;  Coughlin  v.  Barker,  46  Missouri  Appeals,  54,  to  the  doctrine 
that  restrictive  covenants  create  easements,  but  observing  that  *'the  Courts 
of  England,  as  well  as  those  of  some  of  the  States,  repudiate  the  idea  that 
the  Courts  interfere  on  the  ground  of  protecting  an  easement."  Citing  De 
Gray  v.  Mofimouth  B.  C.  Co.,  50  New  Jersey  Equity,  329,  in  which  both 
principal  cases  and  Spencer's  Case  are  cited,  with  the  remark  that  ''this 
rule  of  equity  being  an  encroachment  on  the  general  doctrine  of  the  com- 
mon law  that  the  burden  of  a  covenant  does  not  run  with  the  land,  its  appli- 
cation is  not  to  be  extended  beyond  the  class  of  cases  in  which  it  has  been 
heretofore  enforced."  This  decision  recognized  the  validity  of  building  re- 
strictions, but  points  out  five  instances  in  which  they  are  applicable  as  to 
purchasers  not  parties  to  the  original  covenant,  fortifying  them  with  Ameri- 
can and  English  citations.    This  is  a  very  instructive  case. 

Mr.  Jones  adopts  the  doctrine  of  the  Austerberry  case,  citing  Hodge  v. 
Sloan,  107  New  York,  244 ;  1  Am.  St.  Rep.  816,  which  relies  on  Tulk  v. 
Moxhay  in  a  case  where  the  purchaser  of  a  lot  from  a  sand-dealer  covenanted 
not  to  sell  sand  off  the  lot  and  thus  interfere  with  the  grantor's  business. 
(Two  Judges  dissented,  on  the  ground  that  the  covenant  was  personal  and 
did  not  run  with  the  land.)  In  Brewer  v.  Marshall,  19  New  Jersey  Equity, 
537  (Court  of  Errors  and  Appeals),  it  was  held,  citing  Tulk  v.  Moxhay,  that 
a  covenant  by  a  vendor  that  he  would  not  sell  any  marl  from  his  adjoining 
premises  should  not  be  enforced  against  an  alienee  of  the  land  thus  charged. 
This  is  placed  on  the  ground  that  the  contrary  rule  would  enable  ^<  the  owner 
of  land  to  impress  upon  it  any  of  his  notions  ...  in  the  hands  of  every 
subsequent  holder,"  "  as  multiform  and  as  innumerable  as  human  caprice." 
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"  No  case  has  as  yet  been  so  extreme  as  this."  **  The  decisions  in  this  branch 
should  be  followed  but  not  transcended."  This  decision  is  distinguished  in 
Hodge  t.  Sloan,  but  it  seems  difficult  to  distinguish  it.  The  decision  was 
pronounced  by  eight  Judges  against  four.  TuUc  v.  Moxhay  was  cited  by 
the  New  Jersey  Court  of  Chancery  {Kvrkpatrick  y.  Ferine,  24  N.  J.  Eq.  213), 
where  it  was  held  that  a  covenant  by  a  vendor  that  in  case  of  further  sales  he 
would  bind  the  grantees  to  build  on  a  line  twelve  feet  from  the  street  was 
enforceable  against  a  subsequent  grantee  with  notice.  This  was  followed 
in  Coudert  v.  Sa^e,  46  New  Jenej  Equity,  391  (citing  Tulk  v.  Moxhay)^  & 
case  of  covenant  by  grantee  that  the  premises  should  not  be  used  for  a 
slaughter-house,  &c.  The  Court  quoted  from  Whitney  v.  Union  Ry,  Co.^  1 1 
Gray,  d6S :  <'  Every  owner  of  real  property  has  a  right  so  to  deal  with  it  as  to 
restrain  its  use  by  his  grantee  within  such  limits  as  to  prevent  its  appropria- 
tion to  purposes  which  will  impair  the  value  or  diminish  the  enjoyment  of 
the  land  which  he  retains.  The  only  restriction  on  this  right  is  that  it  shall 
be  exercised  reasonably,  with  due  regard  to  public  policy,  and  without  creat- 
ing any  unlawful  restraint  of  ti'ade.'' 

In  Blain  v.  Taylor,  19  Abbott  Practice  (N.  T.),  230,  the  Court,  citing 
Mayor,  ^c.  v.  Pattison,  10  East,  130,  observed :  "  If  the  thing  to  be  done  is 
merely  collateral,  and  in  no  respect  concerns  the  land,  an  assignee  is  not 
bound.  For  instance,  if  a  lessor  covenants  in  the  lease  to  build  a  house  upon 
other  land  than  his,  or  to  grind  at  the  lessor's  mill,  according  to  the  custom, 
all  the  corn,  grain,  or  malt  which  the  lessee  may  have  occasion  to  use  or 
spend,  these  covenants  are  not  binding  on  the  grantee  or  assignee."  See 
Kettle  River  R.  Co.  v.  Eastern  R.  Co.,  41  Mnnesota,  461 ;  6  Lawyers'  Bep. 
Annotated,  111,  where  the  covenant  was  that  the  owner  of  the  land  should 
have  all  the  product  of  a  stone  quarry  on  the  land  transported  over  one  line 
of  railroad,  and  this  was  held  a  mere  tn^Bc  agreement.  To  be  binding  on 
assigns,  the  Court  said :  "  It  must  inhere  in  or  be  attached  to  the  land,  or 
relate  to  its  mode  of  occupation  or  enjoyment/'  The  doctrine  of  restriction 
was  recognized,  and  Tulk  v.  Moxhay  was  cited,  and  also  KeppeU  v.  Bailey. 
Precisely  the  same  was  held  in  West  Va,  Trans.  Co.  v.  Ohio  R.  P.  L.  Co.y 
22  West  Virginia,  600;  46  Am.  Rep.  527,  distinguishing  Tuik  v.  Moxhay, 
and  approving  Brewer  v.  Marshall,  supra,  and  KeppeU  v.  Bailey.  In  the  West 
Virginia  case  the  Court  said :  *<  In  my  judgment  it  would  be  unwise  to  en- 
large the  sphere  of  action  of  Courts  of  equity  in  this  direction ;  and  it  may 
be  found  even  necessary  to  restrict  their  action,  at  least  in  some  of  the  cases 
which  are  not  binding  authorities  upon  us.*'  ^For  example,  the  owner 
might  covenant  with  a  stranger,  that  he  or  his  assigns  would  never  cultivate 
wheat  on  the  land,  or  never  build  upon  it  a  dweUing-house,  or  would  always 
have  all  the  blacksmithing  for  said  land  done  at  a  particular  blacksmith 
shop,  or  the  grain  raised  on  the  land  sold  in  a  particular  market  or  to  a 
particular  person.  If  such  covenants  are  now  made  and  broken,  as  it  is  a 
mere  personal  covenant,  the  only  remedy  is  a  suit  against  the  covenantor. 
But  if  Courts  of  equity  get  to  enforcing  the  specific  performance  of  such 
contracts  by  the  purchasers  of  land,  because  they  had  notice  of  them 
when  they  purchased,  it  seems  to  me  that  a  great  public  mischief  will  be 
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thereby  done."  So  in  Hurd  v.  Curtis,  19  Pickering  (Mass.),  459,  a  covenant 
by  several  mill-ownei*s,  drawing  from  the  same  stream  by  means  of  the  same 
dam,  that  they  would  erect  and  use  wheels  of  a  certain  construction  and 
power,  was  held  not  binding  on  the  assigns. 

Tnlk  V.  Moxhay  \&  cited  in  3  Pomeroy's  Equity  Jurisprudence,  pp.  959, 
1993.  This  excellent  author  says  (note,  p.  1997)  :  "I  doubt  whether  Ameri- 
can Courts  would  feel  themselves  bound  to  follow  these  latest  English  de- 
cisions **  (Haywood  Y.  Brunswick,  Sfc,  5oc.,  8  Q.  B.  Div.  403;  London,  Sf^c.  Ry.  v. 
Gomm,  20  Ch.  Div.  562),  *'  which  put  a  limitation  upon  the  rule  hitherto  un- 
known. It  is  proper  to  remark  that  the  first  of  these  two  cases,  in  which  the 
limitation  was  for  the  fii^st  time  laid  down,  was  an  action  at  law  for  damages, 
decided  by  a  Court  composed  of  Judges  trained  in  legal  rather  than  in  equita- 
ble doctrines.  Finally,  the  limitation  is  in  my  opinion  wholly  arbitrary,  for 
on  principle  there  seems  to  be  no  distinction  between  the  equitable  operation 
and  effect  of  affirmative  and  of  restrictive  covenants." 

It  has  been  held  however  that  a  covenant  not  to  be  performed  on  the  land, 
but  which  concerns  it,  wOl  be  enforced  against  an  assignee  of  the  covenantor 
with  notice.  As  a  covenant  '^  to  pay  for  work  on  a  canal  which  does  not 
touch  the  land  of  the  covenantor,  but  is  to  his  benefit,  and  the  way  in  which 
it  was  intended  to  obtain  that  benefit  more  fully  and  directly  was  by  con- 
necting the  land  with  the  canal  by  a  ditch,  which  must  of  course  touch  the 
land ;  and  its  not  being  in  esse  at  the  time  makes  no  difference  when  assigns 
are  mentioned."  "  The  language  of  Lord  Cokk  in  Spencer* s  Case,  1  Smith's 
L.  C.  23,  does  not  require  a  physical  touch."  Norjleet  v.  Cromwell,  70  North 
Carolina,  674 ;  16  Am.  Rep.  787,  citing  Tulk  v.  Moxhay ;  Barrow  v.  Richard, 
8  Paige  (N.  Y.  Ch.),  351 ;  35  Am.  Dec.  713  ;  Sl  Andrew's  Church  Appeal,  67 
Penn.  State,  512.  This  is  the  doctrine  of  Gilmer  v.  Mobile  Sf  M.  R.  Co.,  79 
Alabama,  569 ;  58  Am.  Rep.  623,  where  the  covenant  was,  in  consideration 
of  a  grant  of  a  right  of  way,  to  erect  a  flag  station  at  a  point  convenient  to 
the  grantor's  house,  but  not  on  the  land  conveyed,  to  allow  the  grantor  to 
cultivate  the  sides  of  the  way,  and  not  to  permit  the  sale  of  ardent  spirits 
in  the  station  so  to  be  built.  The  Court  cited  Spencer's  Case,  and  enumer- 
ated, as  merely  personal  covenants,  "a  covenant  not  to  hire  persons  of  a 
certain  description  to  work  in  a  mill;  or  a  covenant  with  a  stranger  not  to 
permit  a  grist-mill  to  be  erected  on  the  owner's  premises ;  a  covenant  with  the 
vendor  of  lands  not  to  permit  marl  to  be  sold  from  adjoining  lands;  by  a 
lessee  of  a  house  to  pay  so  much  for  every  tun  of  wine  sold  in  the  house,  or 
to  buy  all  beer  used  by  him  from  his  lessors  or  from  his  successors  in  trade." 

Tulk  V.  Moxhay  is  also  cited  in  WatrousY.  Allen,  57  Michigan,  362;  58 
Am.  Rep.  363,  where  the  covenant  was  that  no  intoxicating  liquors  should 
be  sold  on  the  granted  premises ;  and  in  Shields  v.  Titus,  46  Ohio  State,  528, 
where  the  covenant  was  to  establish  a  common  private  way  between  the 
lands  of  different  owners  for  the  common  benefit;  and  in  Newbold  v.  Peabody 
Heights  Co.,  70  Maryland,  501,  as  stating  the  law  with  «  admirable  clearness." 
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No.  5.  — Ee  BIEMINGHAM  AND  DISTEICT  LAND 

COMPANY  AND  ALLDAY. 

(CH.  D.  1892.) 

RXJT.E. 

It  is  a  question  of  fact  to  be  deduced  from  all  the  cir- 
cumstances of  each  case  whether  a  "  building  scheme  "  is 
merely  matter  of  agreement  between  vendor  and  a  pur- 
chaser, or  is  meant  by  the  vendor,  and  understood  by  the 
purchasers,  to  be  the  regulations  by  which  the  rights  of 
the  owners  of  the  several  lots  are  to  be  adjusted. 

Ke  Birmingham  and  District  Land  Company  and  Allday. 

1893,  1  Ch.  342-^52  (a.  c.  62  L.  J.  Ch.  90;  67  L.  T.  850;  41  W.  R.  189). 

Building  Land.  —  Sale  in  Lots  by  Auction,  —  Restridioe  Covenants.  —  [342] 
Liability  of  Vendors. 

Where  a  vendor  puts  up  building  land  for  sale  in  lots  subject  to  restrictive 
covenants,  it  is  a  question  of  fact  to  be  deduced  from  all  the  circumstances  of 
the  case  whether  the  restrictions  are  merely  matters  of  agreement  between  him 
and  his  vendees,  imposed  for  his  own  benefit  and  protection,  or  are  meant  by  him 
and  understood  by  the  buyers  to  be  for  the  common  advantage  of  the  several 
purchasers )  and  the  retainer  by  the  vendor  of  some  part  of  the  property  is  only 
an  clement,  though  an  important  one,  to  be  taken  into  consideration  with  other 
circumstances  in  ascertaining  the  intention ;  for  though  the  vendor  may  not  part 
with  his  whole  estate,  there  may  be  circumstances  which  show  that  the  inten- 
tion was  that  each  purchaser  should  be  entitled  to  enforce  the  restriction  against 
the  vendor  himself  as  well  as  against  purchasers. 

A  land  company  put  up  freehold  building  sites  for  sale  by  auction  in  lots, 
subject  to  particulars  and  conditions  of  sale  which,  in  the  view  of  the  Court, 
constituted  an  invitation  to  the  public  to  come  in  and  purchase  on  the  footing 
that  the  whole  of  the  property  oflfered  for  sale  was  to  be  bound  by  one  general 
law  affecting  the  character  of  the  buildings  to  be  erected  thereon.  At  the  auc- 
tion some  of  the  lots  were  sold  and  some  were  not,  and  after  the  sale  the  vendors 
claimed  the  right  to  sell  the  unsold  lots  free  from  the  restrictive  covenants  in  case 
they  desired  to  do  so. 

Held^  that  a  purchaser  who  had  bought  one  of  the  lots  sold  at  the  auction, 
but  had  not  completed  his  purchase,  was  entitled  to  the  benefit  of  a  contract  by 
the  vendors,  implied  in  the  conditions  of  sale,  that  the  vendors  would,  as  to  the 
lots  unsold  at  the  auction,  observe  stipulations  similar  to  those  which  the  pur- 
chasers of  those  lots,  had  they  been  sold,  would  have  been  bound  to  covenant  to 
observe ;  and  hddy  also,  that  the  purchaser  was  entitled  to  have  such  obligations 
of  the  vendors  expressed  in  the  conveyance  to  him  of  his  lot. 
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Summons  under  the  Vendor  and  Purchaser  Act,  1874. 

On  the  5th  of  November,  1891,  the  Birmingham  and  District 
Land  Company  put  up  for  sale  by  auction  in  twenty-two  lots  a 
piece  of  freehold  land  at  Moseley,  in  the  county  of  Wor- 
[*  343]  cester,  ♦  about  two  miles  from  Birmingham,  according  to 
particulars  and  a  plan,  and  subject  to  certain  conditions 
of  sale.  The  particulars  and  plan  were  headed,  *  Particulars  and 
plan  of  valuable  building  sites,  in  suitable  lots  for  the  erection  of 
small  villas,  situate  in  Cadbury  Boad;  and  a  few  plots  in  Stoney 
Lane  and  Anderton  Park  Boad. "  They  then  described  the  property 
offered  for  sale  as  **  A  small  freehold  estate,  divided  into  twenty- 
two  convenient  lots  of  sound  building  sites,  having  frontages  of 
13  yards  and  upwards,  and  mean  depths  of  40  yards,  the  lots  vary- 
ing in  quantities  from  289  square  yaiis  to  2182  square  yards. 
The  building  restriction  being  £250  per  house. "  The  particulars 
next  specified  the  locality,  frontage,  and  contents  in  square  yards 
of  each  of  the  various  lots,  and  then  stated,  "  These  eligible  plots 
of  land,  which  are  quite  ripe  for  building  operations,  are  pleas- 
antly situated  in  a  most  desirable  neighbourhood,  and  for  the  greater 
part  fronting  a  newly  made  road  (which  is  property  curbed,  chan- 
nelled, and  sewered  in  accordance  with  the  requirements  of  the 
sanitary  authority),  and  the  whole  are  admirably  adapted  for  the 
erection  of  a  class  of  houses  to  be  let  at  moderate  rentals,  for  which 
there  is  considerable  demand  in  this  salubrious  locality. " 

The  plan  showed  that  the  piece  of  land  out  of  part  of  the  area 
of  which  the  lots  had  been  made  was  in  the  shape  of  a  triangle, 
the  base  of  which  was  formed  by  Cadbury  Boad  and  the  lots  front- 
ing thereon,  and  the  sides  by  Anderton  Park  Boad  and  Stoney 
Lane,  and  it  appeared  that  between  the  apex  and  the  base  of  the 
triangle  there  ran  across  the  property  from  Anderton  Park  Boad  to 
Stoney  Lane  a  piece  of  land  belonging  or  having  formerly  belonged 
to  the  vendors,  upon  which  thirteen  villas  fronting  either  in 
Anderton  Park  Boad  or  Stoney  Lane  had  been  erected,  which  piece 
of  land  separated  some  of  the  lots  ofTered  for  sale  from  the  others. 

All  the  lots  fronted  on  one  or  other  of  the  three  roads,  and  the 
plan  showed  that  the  villas  had  been  erected  according  to  a  build- 
ing line  which  was  marked  as  continuing  across  such  of  the  lots 
ofifered  for  sale  as  fronted  in  the  same  direction  with  the  villas. 
The  plan  also  showed  that  other  houses  had  been  built  on  ad- 
joining lands,  apparently  of  the  vendors,    and  these  villas  and 
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*  houses  were  marked  with  names  such  as  might  be  given   [*  344] 

to  dwelling-houses  of  the  same  character  as  the  houses  for 

the  erection  of  which  the  lots  to  be  sold  were  stated  to  be  suitable. 

Of  the  conditions  of  sale,  the  only  material  one  was  the  11th, 
which  was  as  follows :  — 

"  Each  purchaser  in  the  assurance  to  him  of  the  property  pur- 
chased by  him  shall  covenant  with  the  vendors,  their  successors 
and  assigns,  and  also  by  way  of  separate  covenant  with  the  other 
conveying  parties  (if  any),  their  heirs  and  assigns,  as  follows: 
That  no  buildings  other  than  dwelling-houses  with  necessary  out- 
buildings shall  be  erected  or  built  upon  the  land  purchased  by 
him.  And  that  every  such  dwelling-house  and  out-building  shall, 
in  the  erection  and  completion  thereof,  cost  not  less  than  the  sum 
of  £250,  and  that  no  house  shall  be  used  for  any  other  purpose 
than  as  a  private  dwelling-house.  That  no  building  shall  be 
erected  upon  any  of  the  lots  fronting  to  Anderton  Park  Eoad  and 
Stoney  Lane  respectively  within  the  building  line  as  shown  upon 
the  plan  annexed  to  the  particulars,  so  that  the  line  of  the  buildings 
now  standing  upon  the  other  land  of  the  vendors  fronting  Anderton 
Park  Road  and  Stoney  Lane  respectively  shall  be  observed,  and 
that  no  building  shall  be  erected  upon  any  of  the  lots  fronting  to 
Cadbury  Eoad  within  the  building  line  as  shown  upon  the  said  plan 
being  at  a  distance  of  three  yards  back  from  Cadbury  Soad. " 

At  the  auction  some  of  the  lots  put  up  for  sale  were  sold, 
William  AUday  being  the  purchaser  of  one  of  them,  viz.,  lot  15. 
The  remainder,  twelve  in  number,  were  unsold.  Allday  accepted 
the  vendor's  title,  and  required  tlie  vendors  to  convey  to  him  the 
lot  he  had  purchased  together  with  the  benefit  of  the  contract  of 
the  vendors,  implied  in  the  conditions  of  sale,  that  the  vendors 
would,  as  to  the  then  unsold  lots,  observe  and  abide  by  stipula- 
tions similar  to  those  which  the  purchaser  was  by  the  conditions 
of  sale  to  enter  into  with  the  vendors.  The  vendors  declined  to 
admit  such  a  grant  in  the  conveyance,  and  maintained  their  right 
to  sell  the  lots  unsold  at  the  sale  without  any  building  restriction 
in  case  they  thought  it  desirable  to  do  so.  The  purchaser  then 
took  out  this  summons  for  a  declaration  that  he  was  en- 
titled *  to  the  benefit  of  a  contract  by  the  vendors  implied  [*  345] 
in  the  conditions  of  sale,  that  they  would  as  to  the  lots 
unsold  at  the  auction  observe  and  abide  by  stipulations  similar 
to  those  which  the  purchasers  of  the  unsold  lots  had  they  been 
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sold  at  the  auction  would  have  been  bound  to  covenant  that  they 
would  observe  and  abide  by ;  and  also  that  he  was  entitled  to  have 
the  obligations  of  the  vendors  in  respect  of  the  unsold  lots  ex- 
pressed in  and  made  binding  by  his  conveyance. 

T.  C.  Wright,  for  the  purchaser,  in  support  of  the  summons :  — 

On  the  face  of  the  particulars,  plan,  and  conditions,  this  was  a 
building  estate,  subject  to  one  general  law,  imposing  upon  every 
purchaser  certain  restrictions.  Certain  lots  forming  part  of  this 
building  estate  were  put  up  for  sale;  some  of  them  were  and 
others  were  not  sold.  Under  these  circumstances  there  is  an  im- 
plied contract  between  the  vendors  and  each  of  the  purchasers  of 
the  lots  sold,  that  the  vendors  will  not  use  or  treat  the  lots  unsold 
in  a  manner  inconsistent  with  the  restrictions  of  the  building 
scheme.  RenaU  v.  Cowlishaw,  9  Ch.  D.  125;  Spicer  v.  Martin, 
34  Ch.  D.  1 ;  14  App.  Cas.  12;  Mackenzie  v.  ChUders,  43  Ch.  D. 
265.  The  vendors  might,  if  they  had  chosen  to  do  so,  have  ex- 
pressly reserved  to  themselves  the  right  of  selling  the  unsold  lots 
under  different  arrangements,  and  either  subject  to  or  free  from 
the  restrictive  stipulations  applicable  to  the  then  sale.  Sidney  v. 
Clarkson,  35  Beav.  118.  But  they  did  not  do  so;  and  the  pur- 
chaser is  entitled  to  have  from  them  a  recognition  of  his  rights  on 
the  face  of  his  conveyance. 

Hastings,  Q.  C,  and  Henry  Fellows,  for  the  vendors:  — 

Where  a  vendor  purposes  to  sell  in  lots  a  building  estate  as  a 
whole,  and  puts  it  up  under  restrictive  conditions,  then  no  doubt 
the  inference  arises  that  such  covenants  are  for  the  common  bene- 
fit of  the  purchasers.  But  where  a  portion  only  of  a  building 
estate  is  put  up,  and  the  vendor  retains  in  his  own  hands  adjoin- 
ing property,  no  implied  covenant  arises  against  him  as  regards 
any  property  not  sold  or  retained  by  him.  In  such  a  case 
[*346]  the  presumption  is  that  the  conditions  were  inserted  *and 
the  contract  entered  for  his  own  benefit  only,  and  the  pur- 
chasers cannot  claim  the  benefit  of  them  as  against  him.  Notting^ 
ham  Patent  Brick  and  Tile  Company  v.  Butler,  15  Q.  B.  D.  261 ; 
16  Q.  B.  D.  778. 

T.  C.  Wright,  in  reply. 

1892,  Nov.  2.     Stirling,  J.  :  — 

This  is  a  summons  under  the  Vendor  and  Purchaser  Act,  1874, 
raising  a  question  as  to  the  form  of  the  conveyance  on  a  purchase, 
but  in  reality,  as  has  been  very  fairly  admitted  by  the  counsel  for 
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the  vendors,  a  question  as  to  the  rights  of  the  purchaser  under  his 
contract  Before  completion  of  the  purchase  the  vendors  set  up  a 
claim  to  be  able  to  sell  the  unsold  lots  free  from  the  restrictive 
conditions  under  which  the  purchaser  bought  This  right  is  dis- 
puted by  the  purchaser,  who  insists  that  the  conveyance  shall  con- 
tain words  sufficient  to  negative  the  claims  of  the  vendors.  The 
question  whether  the  contention  of  the  vendors  or  that  of  the  pur- 
chaser ought  to  prevail  is  the  substantial  question  which  I  have  to 
decide  upon  this  summona  On  behalf  of  the  purchaser,  reliance 
was  placed  on  the  statement  of  the  law  made  by  Lord  Macnaghten 
in  advising  the  House  of  Lords  in  the  case  of  Spicer  v.  Martin, 
14  App.  Gas.  12.  He  said  (14  App.  Gas.  24) :  "  If  the  site  of 
the  houses  now  known  as  Cromwell  Gardens  had  been  put  up  for 
sale  by  auction  in  building  lots,  according  to  a  plan  correspond- 
ing with  that  on  Mr.  Martin's  lease,  and  if  the  conditions  of  sale 
had  prescribed  that  houses  should  be  built  such  as  those  which 
have  actually  been  erected,  and  that  every  purchaser  should  bind 
himself  by  a  covenant,  in  the  terms  of  the  restrictive  covenant 
now  in  question,  no  one,  I  think,  could  have  doubted  that  each 
purchaser  would,  as  against  the  vendor,  and  as  against  every  co- 
purchaser,  have  had  a  right  to  the  benefit  of  the  covenant,  although 
there  might  have  been  no  direct  stipulation  to  that  effect,  and  no 
express  provision  for  mutual  covenants  by  the  purchasers  inter  se.  * 
And  further  on  he  says :  "  It  seems  to  me  that  when  Mr.  Spicer 
put  his  houses  in  Cromwell  Gardens  on  the  market  he  invited  the 
public  to  come  in  and  take  a  portion  of  an  estate  which 
was  *  bound  by  one  general  law  —  a  law  perfectly  well  [*347] 
understood,  and  one  calculated  and  intended  to  add  to  the 
security  of  the  lessees,  and  consequently  to  increase  the  price  of 
the  houses.  The  benefit  of  that  increase,  whatever  it  was,  Mr. 
Spicer  got  Can  he  or  his  representative  be  permitted  to  destroy 
the  value  of  the  thing  he  sold  by  authorising  the  use  of  part  of 
the  estate  for  a  purpose  inconsistent  with  the  law  by  which  he 
professed  to  bind  the  whole  ?** 

It  was  not  disputed  by  the  counsel  for  the  vendors  that  if  the 
doctrine  thus  laid  down  applies,  the  purchaser  is  in  the  right ;  but 
it  is  said  that  such  doctrine  is  inapplicable,  because  it  is  apparent 
on  the  face  of  the  particulars  and  conditions  of  sale  that  the  ven- 
dors retained  in  their  own  hands  adjacent  lands  of  considerable 
extent,  and  that  these  restrictive  stipulations  must  be  taken  to 
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have  been  introduced  for  the  protection  of  the  property  held  by 
them.  In  support  of  that,  they  rely  on  the  judgment  of  Lord 
EsHER,  M.  R ,  in  Nottingham  Patent  Brick  and  Tile  Company  v. 
Btctler,  16  Q.  B.  D.  778.  I  will  refer  first  to  the  judgment  in 
that  case  given  in  the  Court  below  by  Mr.  Justice  Wiu-s,  which 
was  approved  of  by  Lord  Justice  Lindley,  as  being  a  correct  state- 
ment of  the  law.  He  says  (15  Q.  B.  D.  268):  "The  principle 
which  appears  to  me  to  be  deducible  from  the  cases  is  that  where 
the  same  vendor  selling  to  several  persons  plots  of  land,  parts  of 
a  larger  property,  exacts  from  each  of  them  covenants  imposing 
restrictions  on  the  use  of  the  plots  sold  without  putting  himself 
under  any  corresponding  obligation,  it  is  a  question  of  fact  whether 
the  restrictions  are  merely  matters  of  agreement  between  the  ven- 
dor himself  and  his  vendees,  imposed  for  his  own  benefit  and  pro- 
tection, or  are  meant  by  him  and  understood  by  the  buyers  to  be 
for  the  common  advantage  of  the  several  purchasers.  If  the 
restrictive  covenants  are  simply  for  the  benefit  of  the  vendor,  pur- 
chasers of  other  plots  of  land  from  the  vendor  cannot  claim  to  take 
advantage  of  them.  If  they  are  meant  for  the  common  advantage 
of  a  set  of  purchasers,  such  purchasers  and  their  assigns  may 
enforce  them  inter  se  for  their  own  benefit.  *     Then  he  says  (15  Q. 

B.  D.  269) :  "  It  appears  to  me  that,  where  land  is  put  up 
[*348]  to  auction  in  lots,  and  *two  or  more  persons  purchase 

according  to  conditions  of  sale  containing  restrictions  of 
the  character  of  those  under  consideration  in  the  present  case,  it  is 
very  difl&cult  to  resist  the  inference  that  they  were  intended  for 
the  common  benefit  of  such  purchasers,  especially  where  the  ven- 
dor purposes  (as  in  the  present  case)  to  sell  the  whole  of  his  prop- 
erty. Where  he  retains  none,  how  can  the  covenants  be  for  his 
benefit;  and  for  what  purpose  can  they  be  proposed  except  that 
each  purchaser,  expecting  the  benefit  of  them  as  against  his  neigh- 
bours, may  be  willing  on  that  account  to  pay  a  higher  price  for 
his  land  than  if  he  bought  at  the  risk  of  whatever  use  his  neigh- 
bours might  choose  to  put  his  property  to  ?  Where,  therefore,  the 
vendor  desires  to  sell  at  the  auction  the  whole  of  his  property,  the 
inference  is  strong  that  such  covenants  are  for  the  common  benefit 
of  the  purchasers ;  and  it  seems  to  me  that  the  strength  of  this 
evidence  is  not  diminished  by  the  fact  that  at  the  sale  a  consider- 
able number  of  the  lots  may  fail  to  find  purchasers. "  When  the 
case  was  heard  on  appeal.  Lord  Esheb,  M.  R  ,  in  the  course  of  his 
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judgment,  said  this  (16  Q.  B.  D.  784):  "  I  think  that  Mr.  Jus- 
tice Wills'  view  of  the  law  on  this  subject  is  perfectly  correct 
In  my  view  he  is  right  in  saying  that,  when  an  estate  is  put  up 
for  sale  in  lots,  subject  to  a  condition  that  restrictive  covenants 
are  to  be  entered  into  by  each  of  the  purchasers  with  the  vendor, 
and  the  vendor  is  intending  at  that  sale  to  sell  the  whole  of  the 
property,  the  question  whether  it  is  intended  that  each  of  the  pur- 
chasers shall  be  liable  in  respect  of  those  restrictive  covenants  to 
each  of  the  other  purchasers,  is  a  question  of  fact,  to  be  deter- 
mined by  the  intention  of  the  vendor  and  of  the  purchasers,  and 
that  question  must  be  determined  upon  the  same  rules  of  evidence 
as  every  other  question  of  intention.  And,  iE  it  is  found  that  it 
was  the  intention  that  the  purchasers  should  be  bound  by  the  cov- 
enants inter  se,  a  Court  of  equity  will,  in  favour  of  any  one  of 
the  purchasers,  insist  upon  the  performance  of  the  covenants  by 
any  other  of  them,  and  will  do  so  under  such  circumstances  with- 
out introducing  the  vendor  into  the  matter."  Then  he  says  (16 
Q.  B.  D.  785) :  "  There  are  two  lines  of  cases  to  be  found  in  the 
books.  The  first  is  where  there  has  been  a  sale  of  part  of 
a  property,  with  no  then  existing  intention  *of  selling  [♦349] 
the  rest,  and  subsequently  there  is  a  sale  of  another  part ; 
then,  as  regards  the  later  sale,  you  cannot  look  at  the  conditions 
of  the  former  sale,  you  must  look  only  at  the  conditions  relating 
to  the  later  sale.  The  other  line  of  cases  is  where  the  whole  of 
a  property  is  put  up  for  sale  (not  necessarily  under  a  building 
scheme),  but  is  put  up  for  sale  in  lots,  subject  to  certain  restric- 
tive covenants ;  then  it  is  a  question  of  fact  whether  it  was  or  was 
not  the  intention  that  the  restrictive  covenants  should  be  entered 
into  for  the  benefit  of  each  of  the  purchasers  as  against  all  the 
others,  and  it  is  a  most  material  circumstance  whether  the  vendor 
reserves  any  part  oif  the  property  for  himself.  If  he  does  not 
reserve  any  part,  that  is  almost  if  not  quite  conclusive  (unless 
there  is  something  contradictory)  that  the  covenants  which  he 
takes  from  the  purchasers  are  intended  for  the  benefit  of  each  pur- 
chaser as  against  the  others. "  The  judgments  of  the  Lords  Jus- 
tices do  not  go  any  further ;  but  Lord  Justice  Lindley  expressly 
approves  the  statement  of  the  law  as  given  by  Mr.  Justice  Wills. 
That  case  is  cited  as  an  authority  for  the  contention  that  the 
restrictive  covenants  are  only  enforceable  by  a  purchaser  when  the 
vendor  sells  the  whole  of  the  property.  I  cannot  come  to  that 
conclusion.     I  take  the  same  view  as  Mr.  Justice  Wills,  that  it 
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is  a  question  of  fact,  to  be  deduced  from  all  the  circumstances  of 
the  case,  whether  the  restrictions  are  merely  matters  of  agreement 
between  the  vendor  himself  and  his  vendees,  imposed  for  his  own 
benefit  and  protection,  or  are  meant  by  him  and  understood  by  the 
buyers  to  be  for  the  common  advantage  of  the  several  purchasers. 
The  Master  of  the  Solls  seems  to  have  been  of  that  opinion 
also,  though  in  the  judgment  referred  to  he  was  speaking  of  a  case 
where  the  vendees  disposed  of  the  whole  estate.  He  says  that  if 
the  vendor  does  not  reserve  any  part,  "  that  is  almost  if  not  quite 
conclusive  (unless  there  is  something  contradictory) ; '  but  that 
language  appears  to  concede  that  the  conclusion  may  be  rebutted 
by  something  else.  Though  the  retainer  by  the  vendor  of  some 
part  of  the  property  is  a  highly  important  element,  it  is  after  all 
only  an  element  to  be  taken  into  consideration  along  with  other 

circumstances  in  ascertaining  the  intention.     It  appears 
[*  350]  *  to  me  that  although  the  vendor  may  not  part  with  his 

whole  estate,  there  may  be  circumstances  which  show 
that  the  intention  was  that  each  purchaser  should  be  entitled  to 
enforce  building  restrictions  against  the  vendor  and  every  other 
purchaser.  That  being  so,  let  us  turn  to  the  particulars  and  con- 
ditions in  this  case.  [His  Lordship  then  read  the  description  in 
the  particulars  of  the  property  offered  for  sale,  and  continued : — ] 
Stopping  there,  what  would  a  purchaser  infer  from  looking  at 
the  particulars  and  plan  ?  Admitting  that  it  appears  (as  it  cer- 
tainly does  appear),  from  the  plan  and  conditions,  that  the 
vendors  were  owners  of  other  property  in  the  immediate  neigh- 
bourhood, it  is  still  to  be  borne  in  mind  that  the  owners  of  build- 
ing estates  in  the  neighbourhood  of  laige  towns  do  not  throw  the 
whole  of  their  estates  on  the  market  at  once ;  and,  further,  that 
they  do  not  devote  the  whole  estate  to  the  erection  of  the  same 
class  of  houses,  but  veiy  often  appropriate  one  portion  to  one  class 
and  another  portion  to  another  class,  and  that  these  various  plots 
do  not,  in  the  language  of  the  particulars,  become  *'  ripe  for  build- 
ing operations  "  at  the  same  time,  and  that  considerations  of  this 
kind  apply  with  not  less  force  when  the  vendor  is  a  land  com- 
pany, presumably  dealing  with  land  for  purposes  of  sale,  and  not 
for  the  purpose  of  retention  as  a  permanent  investment.  It  would 
seem  to  me,  then,  that  a  purchaser  would  naturally  infer  that  this 
property  descril^ed  as  *  a  small  freehold  estate  *  had  been  selected 
by  the  vendors  from  the  larger  pn^perty  belonging  to  them  to  be 
devoted  to  the  erection  of  houses  of  a  particular  class.     But  turn- 
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ing  to  the  restrictive  conditions,  we  find  condition  11  to  be  this. 
[His  Lordship  read  the  condition,  and  continued: — ] 

These  restrictive  conditions  provide  in  substance  (1)  for  the 
erection  of  private  dwelling-houses  only;  (2)  for  a  minimum 
value  as  regarded  each  house  erected ;  and  (3)  for  adherence  to  a 
building  line,  stated  to  be  already  existing  as  regards  buildings 
on  other  land  of  the  vendors.  Now,  the  plan  annexed  to  the  par- 
ticulars shows  each  lot  on  the  adjoining  land  of  the  vendors'  as 
having  a  house  erected  on  it,  and,  in  most  cases,  as  bearing  a 
n£ime  adapted  to  a  villa  residence  of  the  class  usually 
*  found  in  the  neighbourhood  of  large  towns ;  but  there  is  [*  351] 
no  indication  of  their  valua  It  may,  however,  fairly  be 
assumed,  as  against  the  vendors,  that  those  houses  were  of  a  value 
equal  to  or  exceeding  the  minimum.  As  regards  the  land  thus 
retained  by  the  vendors,  the  intending  purchaser  would  see  that 
the  building  conditions  had  already  been  complied  with ;  and  the 
inference  which  I  have  already  suggested  as  that  likely  to  occur 
to  his  mind  upon  reading  the  particulars  would  be  strengthened. 
It  seems  to  me,  therefore,  that  these  particulars  and  conditions 
constituted  (in  the  language  of  Lord  Macnaghten  in  Spicer  v. 
Martin^  14  App.  Cas.  12)  an  invitation  to  the  public  to  come  in 
and  purchase  on  the  footing  that  the  whole  of  the  property  offered 
for  sale  was  to  be  bound  by  one  general  law  affecting  the  character 
of  the  buildings  to  be  erected  thereon;  and  that  the  vendors  ought 
not  to  be  allowed  to  destroy  the  value  of  that  which  was  sold  by 
authorising  the  use  of  a  part  of  the  property  for  a  purpose  incon- 
sistent with  the  law  by  which  they  purported  to  bind  the  whole. 
It  is  said,  and,  indeed,  the  secretary  of  the  company  has  sworn, 
that  the  company  never  intended  to  give  the  purchaser  the  benefit 
claimed  by  him.  Upon  that,  it  is  to  be  remarked  that,  whereas 
a  purchaser  cannot  dive  into  the  recesses  of  a  vendor's  mind,  a 
vendor  offering  property  always  has  it  in  his  power  to  make  his 
intentions  clear ;  and  it  is  his  duty  so  to  do.  It  has  long  been  the 
practice  for  vendors,  whose  intentions  are  such  as  stated  in  the 
present  case,  to  reserve,  by  express  conditions,  power  to  make 
future  sales  discharged  from  restrictive  conditions.  An  example 
is  to  be  found  in  the  case,  cited  in  argument,  of  Sidney  v.  Clark- 
son^  35  Beav.  118,  relating  to  a  sale  in  the  year  1865.  I  do  not, 
of  course,  mean  that  the  vendor  cannot  indicate  his  intention  in 
other  ways ;  but  this  consideration  appears  to  me  to  relieve  such 
cases  of  any  element  of  hardship  to  which  weight  might  otherwise 
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attach.  I  may  add,  that  the  remarks  of  Lord  Langdale  in  Pea^ 
cock  V.  Penson,  11  Beav.  355,  359,  and  the  case  of  CoIUtis  v. 
Castle,  36  Ch.  D.  243,  appear  to  support  the  view  which  I  have 
taken.      I    make  a  declaration    that    the    applicant    Allday   is 

entitled  to  the  benefit  of  a  contract  by  the  vendors, 
[•352]  *  implied  in  the  conditions  of  sale;  that  the  vendors,  as 

to  lots  unsold  at  the  auction  at  which  Allday  bought,  are 
bound  to  observe  and  abide  by  stipulations  similar  to  those  which 
the  purchasers  of  those  lots,  had  they  been  sold  at  the  auction, 
would  have  been  bound  to  covenant  that  they  would  observe  and 
abide  by,  and  that  Allday  is  entitled  to  have  such  obligations  of 
the  vendors  expressed  in  the  conveyance  to  him  of  his  lot 

ENGLISH  NOTES. 

It  is  not  uninteresting  to  note,  as  a  point  of  comparative  jurispru- 
dence, that  the  Scotch  law  closely  resembles  the  English  law,  in  draw- 
ing a  distinction  between  conditions  affecting  the  user  of  land,  which 
are  only  enforceable  between  the  parties  to  a  contract,  and  those  in 
which  a  contracting  party  is  to  be  deemed  to  have  bargained  for  third 
parties.    Hislop  v.  Leckie  (H.  L.  1881),  6  App.  Cas.  560. 

An  analogous  question  is  involved  in  the  cases  of  which  Cockshott  v. 
Bennett^  No.  6  of  "Fraud,"  12  R.  C.  317,  and  Re  McHenry,  Levitate 
Claim  (C.  A.),  1894,  3  Ch.  365,  64  L.  J.  13,  71  L.  T.  502,  afford  an 
example.  There  the  question  arises  whether  a  debtor  is  the  agent  of 
the  creditors  to  bring  about  a  settlement  on  a  common  basis,  or  whether 
the  debtor  is  to  be  regarded  as  entering  into  a  series  of  bargains  with 
his  creditors  and  obtaining  for  himself  the  best  terras  he  can  from  each. 
There  is  a  distinction,  however,  between  the  composition  cases  and  the 
building  scheme  cases,  in  that  in  the  latter  the  benefit  may  be  claimed 
by  persons  who  are  not  ascertained  at  the  time  when  the  stipulations 
are  originally  entered  into.  There  is  no  doubt  the  dictum  of  Lord 
EsHEB,  M.  R.,  in  Nottingham  Patent  Brick  and  Tile  Co.  v.  Butler^ 
referred  to  in  the  principal  case,  that  the  lots  must  be  disposed  of  con- 
temporaneously, but  this  view  is  opposed  not  only  to  the  decision  in 
the  principal  case,  but  also  to  Martin  v.  Spicer  (H.  L.  1888),  14  Ap.  Cas. 
12,  58  L.  J.  Ch.  309,  60  L.  T.  546.  In  Sai/ers  v.  Collyer  (C.  A.  1884), 
28  Ch.  D.  103,  64  L.  J.  Ch.  1,  51  L.  T.  723,  more  than  twelve  months 
intervened  between  the  respective  conveyances  under  which  the  plaintiff 
and  defendant  claimed.  The  following  cases  are  given  as  illustrating 
the  considerations  by  which  the  Court  is  moved  in  determining  the 
question  whether  a  building  scheme  does  or  does  not  exist:  Western  v. 
Macdermott  (Ch.  App.  1866),  L.  R.  2  Ch.  72,  36  L.  J.  Ch.  76;  Keafes  v. 
Lyon  (Ch.  App.  1869),  L.  R.  4  Ch.  218,  38  L.  J.  Ch.  357,  20  L.  T.  256; 
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Master  v.  Hatuard  (1876),  4  Ch.  D.  718,  46  L.  J.  Ch.  505,  36  L.  T. 
635 ;  Sheppard  v.  GUnu>re  (1887),  57  L.  J.  Ch.  6,  57  L.  T.  614. 

The  last  note  (p.  277  et  seq.)  may  be  referred  to  for  restrictions  that 
have  been  discussed  and  also  respecting  the  relief  granted  in  recent  cases. 
The  following  observations  seem,  however,  necessary  to  supplement  the 
matters  there  dealt  with.  One  of  the  most  important  matters  when 
property  is  cut  up  for  sale  in  lots  as  a  building  estate  is  the  nature  and 
character  of  the  roads.  These,  in  practice,  are  generally  made  up  by  the 
owner  at  his  own  expense  prior  to  the  sale.  The  reader  may  be  reminded 
that  local  authorities  have  made  bye-laws  under  the  authority  of  Acts  of 
Parliament  dealing  with  the  subject  of  roads.  These  bye-laws  regulate 
the  width  of  the  roads,  and  universally,  or  almost  always,  forbid  the  con- 
struction of  ciU  de  saes.  Before  roads  are  taken  over  and  made  repair- 
able by  the  inhabitants  at  hirge,  certain  provisions  have  to  be  observed 
regarding  paving  and  kerblng  footpaths  and  channelling  the  road- 
way. These  requirements  vary  Id  different  localities,  and  it  is  not 
deemed  necessary  to  deal  with  the  matter  in  detail;  but  these  local 
regulations  should  not  be  overlooked.  As  regards  contracts  respecting 
roads  it  is  a  question  whether  the  words  used  amount  to  an  actual  under- 
taking that  the  roads  shall  be  made  or  a  mere  expression  of  inten- 
tion. Harding  v.  Wilson  (1823),  2  B.  &  C.  96,  3  Dowl.  &  Ry.  287,  26 
E.  R.  287;  Peacocke  v.  Fenson  (1848),  11  Beav.  355,  18  L.  J.  Ch.  57, 
12  L.  T.  329;  Ma^an  v.  Cole  (1849),  4  Ex.  375,  18  L.  J.  Ch.  478; 
Randall  v.  Hall  (1851),  4  De  O.  &  Sm.  343;  Re  Chifferiel,  Chifferiel  v. 
Watson  (1888),  40  Ch.  D.  45,  oS  L.  J.  Ch.  263,  60  L.  T.  99. 

A  purchaser  is  not  entitled  to  assume,  because  he  is  shown  a  plan  of 
a  building  estate,  and  his  agreement  is  on  a  printed  form  with  written 
alterations,  that  there  is  a  building  scheme,  and  that  the  purhasers  of 
the  other  lots  are  bound  by  restrictive  covenants.  Tucker  v.  Vowles 
(1893),  1  Ch.  195,  62  L.  J.  Ch.  172,  67  L.  T.  763. 

Although  there  is  a  building  scheme,  the  restrictive  stipulations  may 
be  personal  to  the  covenanting  party.  Re  Faweett  &  Holmes^  Contraxit 
(C.  A.  1889),  42  Ch.  D.  150,  58  L.  J.  Ch.  763,  61  L.  T.  105. 

The  principle  of  '<  building  scheme  "  cases  has  recently  been  applied 
to  the  case  of  a  flat.  Hudson  v.  Cripps  (1896),  1  Ch.  265,  65  L.  J.  Ch.  328, 
73  L.  T.  741.  There  the  tenant  of  a  flat  was  held  entitled  to  restrain 
by  injunction  the  conversion  of  another  part  of  the  building  into  a  club, 
on  the  ground  that  his  tenancy  had  been  created  on  the  footing  that 
the  building  was  to  be  used  for  residential  purposes. 

The  right  to  an  injunction  is  not  totally  lost  because  in  some  in- 
stances the  covenants  have  been  broken  without  complaint.  Richards  v. 
Revitt  (1877),  7  Ch.  D.  224,  47  L.  J.  Ch.  472,  37  L.  T.  634 ;  Hudson  v. 
Cripps  J  supra;  Knight  v.  Simmonds  (C.  A.),  1896,  2  Ch.  294,  65  L.  J. 
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Ch.  583,  74  L.  T.  563,  44  W.  R.  580.  In  Weston  v.  Macdermoft  (Cli. 
App.  1866),  L.  R.  2  Ch.  72,  36  L.  J.  Ch.  76,  the  applicant  had  him- 
self been  guilty  of  slight  breaches  of  the  building  scheme,  but  was  held 
not  debarred  from  enforcing  other  portions  of  the  same  scheme. 

Objections  for  want  of  parties  have  been  pointedly  raised  and  discussed 
in  the  following  cases:  Weston  v.  Maedermott,  supra;  Faircloughy, 
Marshall  (C.  A.  1878),  4  Ex.  D.  37,  48  L.  J.  Ex.  146,  39  L.  T.  389. 
The  person  sued  should  in  general  be  the  person  breaking  the  covenant. 
Hall  V.  Ewin  (C.  A.  1887),  37  Ch.  D.  74,  57  L.  J.  Ch.  95,  57  L.  T.  831. 
In  Mackenzie  v.  Chllders  (1889),  43  Ch.  D.  265, 59  L.  J.  Ch.  188, 62  L.  T. 
92,  where  trustees  were  about  to  assign  lands  discharged  from  restrictive 
covenants,  an  injunction  was  granted  restraining  them  from  authorising 
any  purchaser  to  build  contrary  to  a  building  scheme.  The  Court  ought 
not  to  dismiss  actions  for  want  of  parties,  where  the  necessary  parties 
can  be  added  either  as  plaintiffs  or  defendants.  Hunter  y.  Young 
(C.  A.  1879),  4  Ex.  D.  256,  48  L.  J.  Ex.  689, 41  L.  T.  142;  Van  Gelder, 
Ap»imony  &  Co.  v.  Sowerby  Bridge,  &c.  Society  (C.  A.  1890),  44  Ch.  D. 
374,  59  L.  J.  Ch.  583,  63  L.  T.  132. 

AMERICAN  NOTES. 

This  case  is  cited  in  1  Jones  on  Real  Property,  sects.  774,  778,  and  is  there 
largely  quoted  from. 

"  The  right  of  an  owner  of  a  lot  to  enforce  a  covenant  to  which  he  is  not 
a  party  or  an  assign,  restrictive  of  the  use  of  other  lands,  is  dependent  on  the 
covenant  having  been  made  for  the  benefit  of  this  lot.  Obviously,  while  a 
subsequent  purchaser  might,  by  the  operation  of  this  rule,  acquire  a  right  of 
action  against  a  prior  purchaser,  the  prior  purchaser  would  acquire  no  rights 
from  a  covenant  entered  into  by  a  subsequent  purchaser,  unless  there  exists 
some  conditions  which  will  entitle  him  to  the  benefit  of  such  covenant.  The 
right  of  grantees  from  the  common  grantor  to  enforce  inter  sese  covenants 
entered  into  by  each  with  said  grantor,  is  confined  to  cases  where  there  has 
been  proof  of  a  general  plan  or  scheme  for  the  improvement  of  the  property, 
and  its  consequent  benefit,  and  the  covenant  has  been  entered  into  as  a 
part  of  a  general  plan  to  be  exacted  from  all  purchasers,  and  to  be  for  the 
benefit  of  each  purchaser ;  and  the  party  has  bought  with  reference  to  the 
general  plan  or  scheme,  and  the  covenant  has  entered  into  the  consideration 
of  his  purchase."     Mulligan  v.  Jordan,  50  New  Jersey  Equity,  363. 

This  is  the  well-settled  doctrine  of  the  Massachusetts  Courts.  Jewell  v. 
Lee,  14  Allen,  145 ;  92  Am.  Dec.  744 ;  Dana  v.  Wentirorth,  111  Mass.  291  (citr 
ingKeates  V.  Lyon,  L.  R.  4  Ch.  218,  and  remarking :  "  The  judgment  of  the 
Chancellor  of  New  Jersey  in  Winfeld  v.  Henning,  6  C.  E.  Green,  188,  is  in- 
consistent with  the  decisions  in  this  Commonwealth  and  in  England"); 
/?/»a/.«  V.  Case,  138  Mass.  138;  bo  in  Coughlin  v.  Barker,  46  Missouri  Appeals, 
54;  Graham  v.  Hite,  93  Kentucky,  475  (disapproving  Winfeld  v.  Henning, 
supra). 
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See  also  Nob.  8  and  9  of  **  Deed/'  8  R.  C.  642  et  seq.;  Nos.  2  to  8  of  ''Dilapida- 
tions/' 9  R.  C.  436-488 ;  "Distress,"  9  R.  C.  601  et  seq. ;  *'  Land  "  (covenant  ruuuing 
with),  pp.  233  et  seq.,  ante. 

Section     I.    Obligations  incidental  to  the  Relation  of  Landlord  and  Tenant. 
Section   U.    Tenancies  for  a  Term  certain  under  Leases  and  other  Instruments 
in  Writing. 

(a)  Constitution  of  Tenancy. 

(b)  Term  of  Lease,  and  Obligations  during  its  Currenc/. 

(c)  Assignment  and  Surrender. 

(d)  Rights  and  Duties  on  Expiiy  of  Term. 

(e)  Forfeiture  for  Breach  of  Condition. 

Section  m.    Yearly  and  other  Tenancies  not  necessarily  constituted  by  Writing. 
Section  IV.    Covenants  in  Leases. 


Section  I.  —  ObUgatmis  incidental  to  the  Belatian  of 
Landlord  and  Tenant. 

No.  1.  — COOKE  V.  LOXLEY. 
(K.  B.  1792.) 

No.  2.  — DELANEY  v.  FOX. 
(c.  p.  1857.) 

RULE. 

A  TENANT  cannot  call  in  question  the  title  of  the  land- 
lord who  let  him  into  possession.  But  he  may  show 
(a)  that  he  has  been  evicted  by  title  paramount  and 
replaced  in  possession  by  the  evictor;  or  (b)  that  the 
title  of  his  landlord  has  expired. 

Cooke  v.  Lozley. 

5  Term  Reports,  4,  5  (2  R.  R.  521). 

Landlord  and  Tenant  —  Estoppd. 

In  an  action  for  ase  and  oocapation  by  an  incumbent  against  a  tenant  of  [4] 
the  glebe  lands  who  has  paid  him  rent,  the  defendant  cannot  givo  evidence 
of  a  simoniacal  presentation  of  the  plaintiff;  in  order  to  avoid  his  title. 
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This  was  an  action  for  use  and  occupation,  tried  upon  the  last 
Northern  Circuit  before  Lord  Kenyon.  The  former  incumbent  had 
let  some  of  the  glebe  lands  to  the  defendant,  who  had  continued 
tenant  to  the  present  incumbent,  the  plaintiff,  and  had  paid  him 
half  a  year's  rent  for  the  same.  This  action  being  brought  for 
some  arrears  of  rent,  the  defendant  offered  to  give  evidence  of  the 
plaintiflTs  having  been  simoniacally  presented,  of  which  the  defend- 
ant was  stated  to  be  ignorant  when  he  paid  the  former  rent ;  but 
Lord  Kenyon  refused  to  receive  it,  being  of  opinion  that  the  case 
fell  within  the  common  rule,  that  a  tenant  should  not  be  permitted 
to  impeach  his  landlord's  title  in  an  action  for  use  and  occupation. 
There  was  a  verdict  accordingly  for  the  plaintiff. 

Cockell,  Serjt.,  now  moved,  and  Erskine  and  Chambre  supported 
the  motion,  for  a  rule  to  show  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  had.  They  grounded  their  arguments 
upon  the  manifest  policy  of  the  31  Eliz.,  c.  6,  for  preventing  simony ; 
whereby  every  admission,  institution,  and  induction,  upon  a  simo- 
niacal  presentation  is  declared  utterly  void,  frustrate,  and  of  none 
effect  in  law.  The  object  of  the  statute,  therefore,  clearly  was  to 
avoid  the  preferment  ab  initio,  and  consequently  all  acts  done  by 
the  incumbent.  Now  that  cannot  be  said  to  be  done,  if  he  can 
enjoy  the  fruits  of  the  living  by  receiving  rent.  And  if  this  objec- 
tion of  tenancy  were  held  to  be  an  estoppel,  the  whole  intent  of  the 
statute  would  be  frustrated  by  the  ignorance  of  a  tenant  contract- 
ing with  the  incumbent  without  notice  of  his  simoniacal  presenta- 
tion. However,  therefore,  the  policy  of  the  law  may  estop  the 
tenant  to  question  the  title  of  a  landlord  in  this  form  of  action  in 
general,  yet  the  superior  policy  of  this  statute,  affecting  the  inter- 
est of  the  community  at  large,  will  remove  the  estoppel  in  this 
particular  instance.  And  this  argument  holds  in  other  cases 
depending  upon  public  policy.  Generally  speaking,  a  man  ought 
not  to  be  suffered  to  object  to  the  illegality  of  a  contract  into 
which  he  has  solemnly  entered ;  yet  that  is  allowed  in  cases  of 
usury,  illegal  insurances,  smuggling  contracts,  and  the  like ;  be- 
cause the  public  interest  is  taken  to  be  concerned  in  the  exposure 

and  avoidance  of  such  contracts.  In  all  such  cases  the  rule 
[*  5]  of  private  *  convenience  and  good  faith,  which  should  bind 

men  to  the  observance  of  all  engagements  freely  and  know- 
ingly entered  into  by  them,  must  yield  to  the  more  powerful  neces- 
sity of  public  policy ;  and  that  policy  is  at  least  as  evident  in  cases 
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of  simony  as  in  any  of  the  other  instances  alluded  to.  And  it  was 
held  in  a  case  in  Hobart  (Hob.  168),  that  a  party,  who  is  sued  for 
tithes,  may  show  that  the  parson  was  simoniacally  presented. 

Lord  Kenyon,  Ch.  J.  —  Conforming  to  the  uniform  decisions  in 
all  the  cases  upon  this  subject,  I  ruled  at  the  trial,  and  continue  to 
entertain  the  same  opinion,  that  in  an  action  for  use  and  occupation 
it  ought  not  to  be  permitted  to  a  tenant,  who  occupies  land  by  the 
license  of  another,  to  call  upon  that  other  to  show  the  title  under 
which  he  let  the  land.  This  is  not  a  mere  technical  rule,  but  is 
founded  in  public  convenience  and  policy.  And  the  only  question 
here  is,  whether  that  rule  shall  still  prevail :  if  it  do,  it  applies 
equally  strong  to  the  present  case  as  to  all  others.  Here  the 
defendant,  who  occupied  the  land,  did  so  by  the  permission  of  the 
plaintiff,  and  then  refused  to  pay  his  rent  under  an  idea  that  he 
might  contest  the  plaintiffs  right :  but  the  plaintiff  could  not  be 
supposed  to  come  to  trial  prepared  to  meet  such  a  defence  and  to 
make  out  his  title ;  such  an  action  as  the  present  does  not  involve 
the  question  of  title.  This  differs  from  the  cases  of  usury  and 
smuggling  alluded  to  at  the  bar,  for  there  the  contracts  themselves 
are  founded  in  fraud. 

BuLLER,  J.,  declined  giving  any  opinion,  being  connected  with 
one  of  the  parties. 

Grose,  J.  —  It  has  been  said  that  the  rule  of  not  giving  in  evi- 
dence nil  hahuit  in  tenementis  in  an  action  for  use  and  occupation 
is  a  technical  rule ;  but,  in  my  opinion,  no  rule  is  better  founded 
in  justice  and  policy  than  this.  The  general  rule  is  admitted  that 
in  such  an  action  as  this  the  tenant  cannot  dispute  the  landlord's 
title;  and  no  exception  to  it  has  been  shown  applicable  to  this 
case.  EtUe  refiuecL 

Delaney  v.  Fox. 

26  L.  J.  C.  P.  248-250  (s.  0.  2  C.  B.  (N.  S.)  768). 

Landlord  and  Tenant  —  Eitoppd.  —  Trespass.  —  ConstrueHve       [248] 
Eviction. 

The  rule  by  which  a  tenant  is  estopped  from  denying  the  title  of  the  landlord 
who  let  him  into  possession  is  applicable  in  an  action  of  trespass  as  well  as  in 
ejectment* 

Payment  by  a  tenant  of  rent  to  a  person  other  than  the  person  who  let  him 
into  possession  under  a  threat  of  expulsion  does  not  amount  to  a  constructive 
eviction  so  as  to  affect  the  estoppel. 
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This  was  an  action  of  trespass.  The  first  count  of  the  declara- 
tion was,  in  the  usual  form,  for  turning  the  plaintiflf  out  of  her 
dwelling-house.  The  second  count  was  founded  on  the  Small 
Tenements  Act. 

Plea  to  the  first  count,  liberum  tenementum. 

At  the  trial  before  Martin,  B.,  at  the  Yorkshire  Spring  Assizes, 
1857,  the  defendant  gave  primd  facie  evidence  of  his  title ;  and 
the  plaintiff  then  showed  that  at  the  time  she  was  let  into  posses- 
sion by  the  defendant  he  had  no  title  himself,  and  that  the  real 
owner,  Mrs.  Knowles,  distrained  on  the  tenant  of  a  cellar 
[*  249]  in  the  *  house  in  question,  and  threatened  to  distrain  on 
the  plaintiff  who,  under  the  influence  of  that  threat,  paid 
her  the  rent.  It  was  objected,  on  behalf  of  the  defendant,  that 
the  plaintiff  was  estopped  from  denying  his,  the  defendant's  title  ; 
but  a  verdict  was  given  for  the  plaintiff,  with  405.  damages,  on  the 
first  count,  leave  being  reserved  to  the  defendant  to  move  to  have 
the  verdict  entered  for  him. 

A  rule  nisi  was  afterwards  obtained  to  enter  a  verdict  for  the 
defendant,  on  the  ground  that  the  plaintiff  was  estopped  from 
showing  that  the  defendant  had  no  title,  and  for  the  defendant  to 
amend  his  pleadings,  the  plaintiff  being  at  liberty,  if  it  should  be 
necessary,  on  the  argument  of  the  rule,  to  move  that  the  verdict 
should  be  entered  for  her  on  the  second  count  of  the  declaration. 

Cleasby  (June  11)  showed  cause.  There  is  no  estoppel  in  this 
case,  the  action  being  in  trespass ;  although  there  might  have  been 
if  it  had  been  in  ejectment  The  estoppel  terminates  with  the  ten- 
ancy. In  Co.  Lit.  47  b  it  is  said  the  estoppel  does  not  continue 
after  the  term  ended.  But  the  tenant  may  always  show  that  the 
landlord  had  a  particular  estate  which  is  terminated.  Here  the 
plaintiff  shows  the  determination  of  the  defendant's  estate  by 
the  constructive  eviction  caused  by  the  claim  of  rent  by,  and  the 
payment  to,  the  real  owner.  The  case  is  just  as  if  the  plaintiff  had 
been  expelled  and  let  into  possession  again  by  the  true  owner, 
which  constitutes  a  constructive  eviction.  Tlie  Mayor,  ^c.  of  Poole 
V.  Whitt,  18  M.  &  W.  571,  16  L.  J.  Ex.  229.  At  all  events,  there 
is  no  estoppel  in  this  case.  In  Watson  v.  LaTie,  25  L.  J.  Ex.  102, 
Pollock,  C.  B.,  says  that  the  doctrine  which  prevents  a  party  from 
denying  his  landlord's  title  is  peculiar  to  the  action  of  ejectment 

Manisty  and  Brett,  in  support  of  the  rule,  were  directed  by  the 
Court  to  confine  themselves  to  the  question  of  constructive  evic- 
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tion.  There  was  no  eviction  actual  or  constructive  of  the  tene- 
ment held  by  the  plaintiff.  The  Mayor,  &c.  of  Poole  v.  Whitt 
proceeded  upon  grounds  which  do  not  exist  in  this  case. 

[Williams,  J.  —  From  the  notes  to  Moss  v.  Oallimore,  1  Smith's 
L  C.  315,  it  would  appear  that  in  the  case  of  a  mortgage,  where  the 
mortgagee  claims  and  the  tenant  pays  rent,  the  latter  becomes  ten- 
ant to  the  former.  How  do  you  distinguish  that  case  from  the 
present  ?  ] 

The  cases  there  alluded  to  are  founded  upon  the  consideration 
that  the  mortgagor  has  ceased  to  become  entitled  to  the  rent  by  his 
own  act,  and  has  created  a  relation  between  himself  and  the  mort- 
gagee, which  entitles  the  latter  to  claim  the  rent. 

CocKBUKN,  Ch.  J. — I  think  this  rule  must  be  made  absolute. 
I  am  of  opinion  that  in  this  case  the  plaintiff  was  estopped  from 
denying  the  title  of  the  defendant,  under  whom  she  had  got  pos- 
session of  the  premises  as  her  landlord,  upon  the  common-law 
principle  that  a  person  who  gets  possession  of  land  from  another 
is,  by  taking  possession  from  him,  estopped  from  denying  his  right 
to  give  possession.  It  has  been  attempted  to  make  a  distinction 
between  an  action  of  ejectment  and  one  of  trespass,  and  what  was 
said  by  Pollock,  C.  B.,  in  Watson  v.  Lane  is  relied  upon.  Now  if 
ejectment  had  been  brought  against  the  tenant,  he  would  have 
been  estopped  from  denying  hiB  landlord's  title;  and  so  it  is  in 
trespass  also.  But,  on  the  other  hand,  it  is  true  that  the  tenant 
may  show  that  the  landlord's  title  has  expired,  and  he  may  do  that, 
among  other  ways,  by  showing  an  eviction,  either  actual  or  in  point 
of  law ;  and  The  Mayor,  &c.  of  Poole  v.  Whitt  is  instanced  as  a 
case  of  constructive  eviction.  It  is  not  necessary  to  decide  that 
question  here,  because  there  was  nqj;  even  a  constructive  eviction. 
Here  there  was  only  a  payment  of  rent  on  a  threat.  The  case  cited 
was  one  neither  of  ejectment  nor  trespass,  but  was  founded  upon  a 
covenant  to  deliver  up  fixtures  at  the  end  of  a  term,  and  what 
was  said  by  the  Chief  Baron  in  Watson  v.  Lane  had  reference  to 
the  form  of  that  action.  Here  there  can  be  no  difference  in  prin- 
ciple between  trespass  and  ejectment.  There  was  nothing  which 
could  amount  to  a  constructive  eviction,  even  if  we  were  of 
opinion  —  of  which  I  am  not  as  at  present  advised  —  *  that  [*  250] 
there  could  be  for  this  purpose  such  a  thing  as  a  construc- 
tive eviction. 

Cresbwell,  J.  —  I  am  of  the  same  opinion.    In  the  first  place, 
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evidence  was  given  on  the  plea  of  liberum  tenementum,  that  the 
defendant  had  let  to  the  plainti£f,  and  that  of  itself  was  a  sufficient 
primd  facte  case  of  seisin  in  fee.  Unless  it  is  shown  to  have  been 
determined  or  altered  in  some  way,  it  must  be  presumed  to  con- 
tinue. With  regard  to  the  question  of  eviction,  I  entirely  concur 
that  the  consent  to  pay  the  rent  to  Mrs.  Knowles  did  not  establish 
an  eviction,  and  I  also  doubt  whether  in  such  case  a  constructive 
eviction  could  be  set  up.  Watson  v.  Lane  contains  no  decision  on 
the  point  in  question. 

Williams,  J.  —  I  am  of  the  same  opinion.  It  has  been  fully 
established  by  a  long  series  of  cases  that  a  tenant  shall  not  be  per- 
mitted, as  against  a  landlord  who  let  him  into  possession,  to  dis- 
pute that  landlord's  title  so  long  as  the  possession  continues ;  but 
he  may  show  that  it  has  expired.  The  case  of  Doe  v.  Barton,  11 
Ad.  &  £1.  307,  was  decided  as  an  instance  of  that  doctrine ;  but  it 
may  be  doubted  whether  it  really  was  so.  As  regards  the  eviction, 
the  rule  is,  that  if  a  party  having  title  paramount  enters  and  then 
restores  possession  to  the  tenant,  the  question  may  be  raised,  be- 
cause the  possession  is  not  the  same.  It  is  unnecessary  in  the 
present  case  to  give  any  opinion  as  to  the  question  of  constructive 
possession. 

WiLLES,  J.  —  I  am  of  the  same  opinion.  The  defendant  gave 
primd  facie  proof  of  his  plea,  and  that  has  not  been  displaced,  if 
there  be  an  estoppel,  which  there  was.  Now  it  is  said  the  estoppel 
ceased  with  the  re-entry ;  but  at  all  events  it  continued  as  long  as 
the  tenant  remained  in  possession.  It  is  said  to  make  a  difference 
if  the  tenant  has  been  evicted  by  title  paramount,  and  that  this 
has  been  the  case  here,  and  so  a  constructive  eviction  has  taken 
place  ;  but  that  has  not  been  proved  here,  and  if  it  had  been,  I  do 
not  know  that  it  would  have  been  sufficient.  Bule  absolute, 

ENGLISH  NOTES. 

The  case  of  Doe  d.  Higginhotham  v.  Barton  (1840),  11  Ad.  &  EL 
307,  referred  to  in  the  latter  principal  case,  was  an  ejectment  by  a 
lessor  who  was  owner  of  the  equity  of  redemption ;  and  the  defence  was 
offered  that  the  mortgagee  had  given  notice  to  the  tenants  to  pay  him 
the  rents,  which  they  had  done  accordingly.  The  Judge  at  the  trial 
held  that  the  tenant  was  estopped  from  this  defence,  and  rejected  the 
evidence.  The  Court  held  that  the  tenant,  by  showing  that  his  lessor 
was  only  mortgagor  in  possession,  did  not  impugn  the  right  of  his 
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lessor  to  confer  upon  him  by  the  demise  a  legal  title  to  the  possession, 
but  might  show  that  his  lessor  had  since  been  trearted  by  the  mortgagee 
as  a  trespasser  so  as  to  determine  his  right;  and  that  the  mortgagee's 
notice  to  the  tenant  to  pay  him  the  rent  might,  if  received  in  evidence, 
have  tended  to  show  that  the  mortgagee  had  treated  .the  lessor  (mortgagor) 
as  a  trespasser.    A  rule  for  a  new  trial  was  accordingly  made  absolute. 

The  rule  has  been  laid  down  as  well-settled  law  in  Oorhett  v.  Flowden 
(C.  A.  1884),  2b  Ch.  D.  678,  64  L.  J.  Ch.  109,  50  L.  T.  740,  32  W.  R. 
667,  that  where  a  mortgagee  intervenes  by  virtue  of  his  paramount  title 
and  claims  rent,  which  he  has  a  right  to  do  without  setting  up  any  lease, 
the  rent,  if  paid,  will  be  the  previously  existing  rent,  but  under  a  new 
tenancy  from  year  to  year  of  the  mortgagee. 

It  is  the  fact  of  being  let  into  possession,  «nd  not  the  agreement  to 
become  tenant,  which  creates  the  estoppel.  And  so  where  a  tenant  (A) 
under  a  demise  by  B.  of  premises  (X. )  to  which  C.  claims  title,  has 
signed  an  acknowledgment  as  follows :  ''  I  do  hereby  attorn  and  be- 
come tenant  to  C,  of  X.; "  A.  is  not  estopped  from  showing  that  C.  has 
no  title,  and  that  the  instrument  —  which,  if  anything,  is  a  mere 
promise  to  become  tenant  to  G.  —  is  inoperative  for  want  of  considera- 
tion.   Cornish  v.  Searell  (1828),  8  Barn.  &  Cress.  471,  32  R.  E.  445. 

The  principle  of  estoppel  as  applied  to  a  lessee  is  that  having  accept^ed 
a  lease,  he  cannot  plead  against  his  lessor  nU  kabuit  in  tenemerUis. 
But  although  the  term  for  which  the  lessor  has  purported  to  demise 
has  not  expired,  the  lessee  may  show  that  his  lessor's  interest  has  been 
determined.    Langford  v.  Selmes  (1857),  3  K.  &  J.  220. 

The  assignee  of  a  lessor,  on  a  lease  by  deed,  where  the  lessor  has  no 
estate  in  the  land,  but  has  put  the  lessee  into  possession,  has  the  rever- 
sion by  estoppel  as  against  the  lessee,  and  may,  as  assignee  of  the 
reversion,  sue  the  lessee  upon  his  covenants  in  the  lease.  Cuthbertson 
y.  Irving  (1859,  1860),  4  Hurl.  &  K  742,  28  L.  J.  Ex.  306;  affirmed 
Exch.  Ch.  6  Hurl.  &  N.  135,  29  L.  J.  Ex.  485,  3  L.  T.  335,  8  W.  E. 
704. 

•  The  following  points  are  laid  down  in  the  judgment  of  the  Court  of 
Exchequer  in  this  case  (4  Hurl.  &  K.  757)  :  **  First,  if  any  estate  or 
interest  passes  from  the  lessor,  or  the  real  title  is  shown  upon  the  face 
of  the  lease,  there  is  no  estoppel  at  all.  Secondly,  if  the  lessor  have  no 
title,  and  the  lessee  be  evicted  by  him  who  has  title  paramount,  the 
lessee  can  plead  this  and  establish  a  defence  to  any  action  brought 
against  him;  Doe  d.  Higginbotham  v.  Barton  (1840),  11  Ad.  &  El.  307; 
but,  thirdly,  so  long  as  the  lessee  continues  in  possession  under  the 
lease,  the  law  will  not  permit  him  to  set  up  any  defence  founded  upon 
the  fact  that  the  lessor  nil  habuit  in  tenement  is ;  and  that  upon  the 
execution  of  the  lease  there  is  created  in  contemplation  of  law  a  rever- 
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sion  in  fee  simple  by  estoppel  in  the  lessor  which  passes  by  descent  to 
the  heir,  and  by  purchase  to  an  assignee  or  devisee." 

The  case  of  Doe  d.  Higghihotham  v.  Barton  above  cited  was  that 
M.  (a  mortgagor  in  possession)  had  demised  to  a  tenant  who  entered, 
and  subsequently  the  mortgagee  gave  notice  to  the  tenant  to  pay  his 
rent  to  him,  which  the  tenant  did  accordingly.  In  an  ejectment  by 
the  mortgagor  the  tenant  was  not  estopped.  For  he  did  not  impugn 
M.'s  right  to  confer  upon  him  by  the  demise  a  legal  right  to  the  pos- 
session, but  might  show  that  M.  had  since  been  treated  as  a  trespasser 
by  the  mortgagee,  so  as  to  determine  M.'s  right. 

Where  a  mortgagor  in  possession  makes  a  lease  which  is  good  by  way 
of  estoppel,  the  concurrence  of  the  mortgagee  in  an  assignment  by  way 
of  sale  of  the  lease  gives  a  good  legal  title  to  the  assignee  on  the  prin- 
ciple of  accretion  of  title  treated  of  in  1  R.  C,  p.  480  et  seq.  Webb  v. 
Austin  (1844),  7  Man.  &  Gr.  701,  8  Scott  K.  R.  419,  13  L.  J.  C.  P. 
203.  The  same  effect,  of  course,  ensues  if  the  estate  has  been  recon- 
veyed  to  the  mortgagor. 

AMERICAN  NOTES. 

See  antCy  vol.  11,  p.  76.  Mr.  Washburn  has  a  chapter  on  "  Lessee  es- 
topped to  deny  Lessor's  Title  "  (1  Real  Property,  [•  357]  ),  citing  both  principal 
cases.  This  doctrine  "  is  said  to  be  traceable  to  feudal  tenures,  where  the 
tenant  was  bound  to  the  landlord  by  ties  not  much  less  sacred  than  those  of 
allegiance  itself."  Blight's  Lessee  v.  Rochester,  7  Wheaton  (U.  S.  Sup.  Ct.), 
548.     Delaney  v.  Fox  is  cited  in  Taylor  on  Landlord  and  Tenant,  sect.  89. 

In  modern  days,  although  the  doctrine  is  recognized  that  the  tenant  may 
not  deny  or  controvert  the  title  of  the  landlord  under  which  he  came  into  pos- 
session, yet  this  is  read  in  the  strict  limitation  of  the  phraseology,  and  is  con- 
fined to  that  title  as  it  then  existed,  and  by  operation  of  the  contract  and  as 
matter  of  good  faith  alone.  But  if  not  inconsistently  with  the  contract  and 
good  faith  the  tenant  ceases  to  hold  under  the  lease,  the  estoppel  ceases.  Says 
Washburn :  "  All  that  the  law  requires  is  that  during  the  time  which  the 
tenant  actually  holds  possession  by  permission  of  the  landlord,  the  landlord's 
title  shall  not  be  disputed.  In  technical  phrase,  the  tenant  shall  not  be  allowed 
to  plead,  to  his  landlord's  action,  nil  habuit  in  tenementis."  And  Chief  Justice 
Marshall  {BUghVs  Lessee  v.  Rochester,  supra)  :  "  He  cannot  be  allowed  to 
controvert  the  title  of  the  lessor,  without  disparaging  his  own,  and  he  cannot 
set  up  the  title  of  another  without  violating  that  contract  by  which  he  ob- 
tains and  holds  possession ;  and  breaking  that  faith  which  he  has  pledged, 
and  the  obligation  which  is  still  continuing  and  in  full  operation." 

Washburn  points  out  the  instances  in  which  the  tenant  may  defend  the 
landlord's  action  for  rent  or  possession  as  follows :  (1)  He  may  show  that  he 
himself  is  the  owner  of  the  estate  or  has  acquired  an  independent  right  to 
hold  possession,  and  that  the  term  has  expired;  (2)  that  he  has  been  evicted 
by  paramount  title  and  has  attorned  to  the  evictor ;  (3)  that  he  was  in  pos- 
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session  when  the  lease  was  made  or  did  not  derive  from  the  lessor ;  (4)  that 
the  landlord's  title  has  determined  or  been  extinguished. 

So  long  as  a  tenant  retains  possession  under  the  lease  he  is  estopped  from 
denying  his  landlord's  title.  Tondro  v.  Cttshman,  5  Wisconsin,  279 ;  Sims  v. 
Glazener,  14  Alabama,  695 ;  Cram  v.  Kroger,  22  Illinois,  74 ;  Hughes  v.  Watt, 
28  Arkansas,  853;  Tewksburg  v.  Magraff,  33  California,  237;  Mclntyre  v. 
Palton,  9  Humphreys  (Tennessee),  447;  Conley  v.  Chiles,  5  J.  J.  Marshall 
(Kentucky),  302 ;  Winston  v.  President,  28  Mississippi,  118 ;  61  Am.  Dec. 
540;  Grant  v.  White,  42  Missouri,  285;  Brahn  v.  Jersey  City  Forge  Co,,  38 
New  Jersey  Law,  74 ;  Stacy  v.  Bostwick,  48  Vermont,  192 ;  Walden  v.  Bodley, 
14  Peters  (U.  S.  Sup.  Ct.),  156;  Jackson  v.  Harper,  5  Wendell  (N.  Y.),  246; 
Moore  v.  Beasley,  3  Ohio,  294;  Bowdishy,  Dubuque,  38  Iowa,  341;  Fuller  v. 
Sweet,  30  Michigan,  237;  Ecans  v.  Bidwell,  76  Penn.  State,  497;  Abbott  v. 
Cromartie,  72  North  Carolina,  292 ;  Hatch  v.  Pendergast,  15  Maiyland,  251 ; 
Ryder  v.  Mansell,  66  Maine,  167 ;  Hatch  v.  Bullock,  57  New  Hampshire,  15 ; 
Thrall  v.  Omaha  Hotel  Co.,  5  Nebraska,  295;  Whaley  v.  TFAo/ey,  1  Spears 
Law  (So.  Car.),  225  ;  40  Am.  Dec.  594 ;  Emerick  v.  Tavener,  9  Grattan  (Vir- 
ginia), 220;  58  Am.  Dec.  217;  Springs  v.  Schenck,  99  North  Carolina,  551; 
6  Am.  St.  Rep.  552 ;  Williams  y.  Wait,  2  South  Dakota,  210  ;  39  Am.  St.  Rep. 
768  and  notes,  776  ;  Wood  on  Landlord  and  Tenant,  p.  490,  citing  Delaney 
V.  Fox. 

But  after  the  relation  ceases  his  rights  are  not  impaired :  Heath  v.  Wil- 
liams, 25  Maine,  209  ;  43  Am.  Dea  265 ;  Camp  y.  Camp,  5  Connecticut,  291 ; 
13  Am.  Dec.  60;  Bank  of  Utica  y.  Mersereau,  3  Barbour  Chancery  (N.  Y.), 
528;  49  Am.  Dec.  189 ;  Smith  y.  Mundy,  18  Alabama,  182 ;  52  Am.  Dec.  221 ; 
and  so  he  may  then  buy  and  assert  an  adyerse  title :  Gable  y.  Wetherholt,  116 
Illinois,  313 ;  56  Am.  Rep.  774. 

The  tenant  may  purchase  the  land  on  an  execution  sale  against  the  land- 
lord. Camley  v.  Stanfield,  10  Texas,  546 ;  60  Am.  Dec.  219 ;  Murrell  y. 
Roberts,  11  Iredell  Law  (Nor.  Car.),  424 ;  53  Am.  Deo.  419 ;  Casey  y.  Gregory, 
13  B.  Monroe  (Kentucky),  505;  56  Am.  Dec.  581;  Nellis  v.  Lathrop,  22 
Wendell  (N.  Y.),  121;  34  Am.  Dec.  285;  Ten  Eyck  y.  Craig,  62  New  York, 
423. 

Or  from  a  purchaser  under  a  judgment.  McAusland  v.  Pundt,  1  Nebraska, 
211 ;  93  Am.  Dec.  358. 

But  not  as  against  an  absent  landlord.  Lausman  y.  Drahos,  10  Nebraska, 
172;  35  Am.  Rep.  468 ;  Davis  y.  Davis,  83  North  Carolina,  71. 

So  the  tenant  may  purchase  the  leased  land  at  tax  sale,  if  he  is  not  bound 
to  pay  the  taxes.  Weischselbaum  y.  Curlett,  20  Kansas,  709 ;  27  Am.  Rep.  204 ; 
Ferguson  y.  Etter,  21  Arkansas,  160;  76  Am.  Dec.  361;  Bettison  y.  Budd,  17 
Arkansas,  546.  But  not  so  if  he  was  bound  to  pay  them.  Williams  v.  TotrZ, 
65  Michigan,  204;  Bady  y.  Campbell,  82  Alabama,  342;  Blake  y.  Howe, 
1  Aikens  (Vermont).  306 ;  15  Am.  Dec.  681 ;  Burgett  y.  Taliaferro,  118  Illinois, 
503;  CarithersY,  Weaver,  7  Kansas,  110.  Some  Courts  hold  that  the  tenant 
may  not  in  any  event  acquire  title  by  purchase  at  a  tax  sale.  Curtis  y.  Sinith, 
42  Iowa,  665.  The  tenant  may  become  assignee  of  a  mortgage  on  the 
premises.  Niles  y.  Ransford,  1  Michigan,  338;  51  Am.  Dec.  95.  Or  pur- 
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chase  a  judgment  against  the  Atndlord  and  offset  the  amount  against  the  rent. 
ThraU  v.  Omaha  Hotel  Co.,  5  Nebraska,  295 ;  25  Am.  Rep.  488. 

The  tenant  may  show  that  the  landlord's  title  has  expired  in  fact  or  by 
operation  of  law :  Nile$  v.  Rans/ord,  1  Michigan,  338 ;  51  Am.  Dec.  05 ;  as  by 
his  own  conveyance  or  by  judgment  sale  against  him :  McAusland  v.  Pund(, 
supra  ;  or  by  the  tenant's  making  title  under  a  mortgage  to  himself :  Shields 
V.  Lozear,  34  New  Jersey  Law,  496 ;  8  Am.  Rep.  256 ;  Jackson  v.  Rowland, 
6  Wendell  (N.  Y.),  666;  Lnnuon  v.  Clarkson,  113  Massachusetts,  348;  18  Am. 
Rep.  498;  Beall  y,  Davenport,  4d  Georgia,  165;  15  Am.  Rep.  656;  Hoag  v, 
Hoag,  35  New  York,  469 ;  St,  Johns  v.  Quitzow,  72  Illinois,  834 ;  Otis  t.  Afc- 
Millan,  70  Alabama,  46;  Hintz  v.  Thomas,  7  Maryland,  46;  Russell  v.  Allard^ 
18  New  Hampshire,  222 ;  Devacht  v.  Newsome,  3  Ohio,  57  ;  Casey  v.  Gregory^ 
13  B.  Monroe  (Kentucky),  505;  Wolf  v.  Johnson,^  Mississippi,  513 ;  Perils 
V.  Chester,  41  Missouri,  447. 

The  tenant  may  show  eviction  by  paramount  title  and  attornment  to  the 
evictor  :  Fowler  v.  Cravens^  3  J.  J.  Marshall  (Kentucky),  428 ;  20  Am.  Dec. 
153 ;  and  hold  under  it  by  purchase  or  otherwise :  Gore  v.  Stevens,  1  Dana 
(Kentucky),  201;  25  Am.  Dec.  141 ;  Fletcher  y,  McFariane,  12  Massachusetts, 
43  ;  Shelton  v.  Carnal,  16  Alabama,  148 ;  Clapp  v.  Coble,  1  Devereux  &  Battle 
Equity  (Nor.  Car.),  177 ;  Simers  v.  Sailers,  3  Denio  (N.  Y.),  214 ;  Kane  County 
V.  Herrington,  50  Illinois,  232 ;  and  cases  cited  in  12  Am.  &  £ng.  £nc.  of 
Law,  p.  758  c. 

But  entry  under  the  lease  is  essential  to  the  estoppel  of  the  tenant,  and 
therefore  the  estoppel  does  not  arise  where  the  tenant  was  in  possession  at  the 
execution  of  the  lease.  Franklin  v.  Merida,  35  California,  558 ;  95  Am.  Dec. 
129;  Swifl  V.  Dean,  11  Vermont,  328;  84  Am.  Dec.  693  ;  Fuller  v.  Sweet,  80 
Michigan,  237  ;  18  Am.  Rep.  122. 

The  general  doctrine  is  that  estoppel  exists  only  during  the  tenancy,  ex- 
press or  implied.  When  that  is  ended,  by  surrender  or  otherwise,  the  tenant 
may  set  up  title  in  himself  or  in  a  third  person.  Page  v.  Kinsman,  43  New 
Hampshire,  328.  If  there  is  no  tenancy  there  is  no  estoppel.  Hughes  v.  Clarks- 
ville,  6  Peters  (U.  S.  Sap.  Ct.),  369.  See  many  authorities  cited  in  12  Am. 
&  Eng.  Enc.  of  Law,  p.  706. 

But  something  must  be  done  to  dissolve  the  relation  of  landlord  and 
tenant  before  the  tenant  can  set  up  another  title,  such  as  delivery  of  posses- 
sion to  another  and  attornment,  or  at  least  gfiving  notice.  Porter  v.  Mayfield, 
21  Penn.  St.  264  ;  Brown  v.  Keller,  32  Illinois,  155;  Russell  v.  Erwin,  38  Ala. 
bama,  50 ;  Ryerson  v.  Eldred,  18  Michigan,  22 ;  Tewkshury  v.  Magraff,  33 
California,  237  ;  Miller  v.  Lang,  99  Massachusetts,  13. 
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No.  3.  — POWLEY  V.  WALKER 
(K.  B.  1793.) 

No.  4  — LEQH  V.  HEWITT. 
(K.  B.  1803.) 

RULE. 

The  mere  relation  of  landlord  and  tenant  implies,  and 
forms  a  good  consideration  for,  a  promise  on  the  part  of 
the  tenant  to  manage  the  farm  in  a  course  of  good  hus- 
bandry ;  and  the  prevalent  course  of  husbandry  upon 
similar  land  in  the  neighbourhood  is  evidence  of  what 
good  husbandry  is. 

Powley  V.  Walker. 

6  Tenn  Reports,  373  (8  R.  R.  619). 

Landlord  and  Tenant. —  Consideration  for  Promise  to  cultivate  properly. 

The  mere  relation  of  landlord  and  tenant  is  a  sufficient  consideration  [373] 
for  the  tenant's  promise  to  manage  a  &rm  in  a  husbandlike  manner. 

The  first  count  in  this  declaration  alleged  that  on  such  a  day 
**  the  defendant  became  and  was  tenant  to  the  plaintiff "  of  a  car* 
tain  farm,  &c.,  in  consideration  whereof  he  undertook  and  promised 
not  to  carry  away  from  the  farm  any  of  the  straw,  dung,  compost, 
&c.  The  second  stated  that  for  the  same  consideration  the  defend^ 
ant  undertook  and  promised  to  cultivate  the  land  in  a  good  and 
husbandlike  manner,  according  to  the  custom  of  the  country ;  and 
the  third,  to  manage  and  cultivate  the  land  according  to  the  usage 
and  course  of  good  husbandry.     After  verdict  for  the  plaintiff, 

Chambre  moved  to  arrest  the  judgment,  on  the  ground  that 
there  was  no  consideration  for  the  promises;  observing,  that  it 
was  not  alleged  that  the  defendant  had  become  tenant  to  the 
plaintiff  on  the  terms  that  he  would  cultivate  the  land  in  a  good 
and  husbandlike  manner,  &c.,  but  merely  "  that  he  became  and 
was  tenant  to  the  plaintiff."    But 

The  Court  said,  that  the  bare  relation  of  landlord  and  tenant 
was  a  sufficient  consideration  for  the  promises  in  the  declaration ; 
and  therefore  they  Mefvsed  the  i^e. 
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Legh  Y.  Hewitt 

4  East,  154-162  (7  R.  R.  545). 

Landlord  and  Tenant.  —  What  is  Proper  Ctdtivaiion. 

[154]  In  an  action  against  a  tenant  upon  promises  that  he  would  occupy 
the  farm  in  a  good  and  husbandlike  manner^  according  to  the  custom 
of  the  country,  an  allegation  that  he  had  treated  the  estate  contrary  to  good 
husbandry  and  the  custom  of  the  country ,  is  proved  by  showing  that  he  had 
treated  it  contrary  to  the  prevalent  course  of  good  husbandry  in  that  neighbour- 
hood, as  by  tiUing  half  his  farm  at  once,  when  no  other  farmer  there  tilled  more 
than  a  third ;  though  many  tilled  only  a  fourth.  And  it  is  not  sufficient  to  show 
any  precise  definite  custom  or  usage  in  respect  to  the  quantity  tilled. 

The  plaintiflF  declared  in  assumpsit,  for  that  whereas  on  the  2nd 
of  February,  1801,  the  defendant  was  tenant  to  him  of  a  certain 
farm  at  Lymm  and  High  Legh  in  the  county  of  Chester,  containing 
fifty-five  Chesliire  acres,  in  consideration  thereof  he  promised  that 
during  his  tenancy  of  the  premises  he  would  use  and  occupy  the 
same  in  a  good  and  husbandlike  manner,  according  to  the  custom 
of  the  country  where  the  said  premises  lie;  and  then  assigned 
breaches,  1st,  that  during  such  tenancy  the  defendant  wrongfully, 
&c*,  and  contrary  to  good  husbandry  and  the  custom  of  the  said 
country,  ploughed  up  and  converted  into  tillage  divers,  to  wit, 

five  Cheshire  acres  of  grass  land,  parcel  of  the  said  prem- 
[*  155]   ises,  *  which  according  to  good  husbandry  and  the  custom 

of  the  said  country  ought  not  to  have  been  ploughed  up, 
&c. ;  and  the  defendant  afterwards  took  divers  and  excessive  crops 
of  grain  therefrom.  2nd,  That  whereas  according  to  good  husbandry 
and  the  custom  of  the  country  the  defendant  as  tenant  ought  not 
to  have  had  at  any  one  time  more  than  a  certain  part,  to  wit,  one- 
third  of  the  said  premises  in  tillage,  yet  he  wrongfully,  &c.,  kept 
in  tillage  a  larger  part,  to  wit,  one-half  at  the  same  time,  contrary 
to  good  husbandry  and  the  custom  of  the  country,  and  took  exces- 
sive crops  of  grain  therefrom.  A  3rd  breach  was  for  having  more 
at  one  time  than  a  third  part  of  the  arable  part  of  the  premises 
sown  with  wheat,  contrary  to  good  husbandry  and  the  custom  of 
the  country :  by  reason  of  which  misconduct  and  breaches  of 
contract  the  estate  was  impoverished,  &c.,  to  the  plaintifiTs  damage 
of  <£500.  The  promises  were  laid  in  the  same  manner  in  the 
second  count,  and   the  breaches  alleged  generally.      The  third 
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count  laid  the  promises  to  be,  that  the  defendant  would  use  and 
occupy  the  premises  in  a  tenantlike  manner,  and  would  not,  during 
his  tenancy,  or  in  the  year  when  the  same  should  determine,  take 
from  the  premises  any  greater  crops  of  corn  than  by  the  custom 
of  the  said  country  should  and  ought  to  be  by  him  taken.  There 
were  also  the  common  money  counts  added.  Plea,  non  assumpsit. 
At  the  trial  at  the  last  Chester  Assizes,  before  the  Chief  Justice, 
the  plaintiffs  counsel  put  his  case  on  the  implied  assumpsit, 
founded  on  the  course  of  good  husbandry  as  known  and  practised 
in  that  part  of  the  country ;  and  many  witnesses  were  called,  who 
established  that  by  the  practice  of  good  husbandmen  in  the  neigh- 
bourhood not  more  than  one-third  of  a  farm,  in  a  cold  soil  like 
this,  was  ever  kept  in  tillage  at  the  same  time ;  and  in 
most  *  other  instances,  where  the  soil  was  warm,  not  [*  156] 
above  a  fourth ;  and  that  not  more  than  one-third  of 
what  was  in  tillage  ought  to  be  laid  down  in  wheat.  Whereas  the 
defendant,  who  had  quitted  the  farm  in  May,  1802,  was  proved  in 
1801  to  have  had  half  of  it  (viz.,  something  more  than  twenty-seven 
acres)  in  tillage  in  that  year,  of  which  eleven  acres  were  sown  with 
wheat.  It  appeared,  however,  that  this  practice  was  governed  by 
covenants  in  the  leases  of  the  respective  tenants  whose  mode  of 
cultivation  was  spoken  of ;  and  the  witnesses  could  not  speak  to  any 
custom  of  the  country  independent  of  the  obligation  of  covenants : 
but  they  all  agreed  that  a  practice  like  that  of  the  defendant  was 
contrary  to  the  course  of  good  husbandry,  and  exceedingly  preju- 
dicial to  an  estate ;  and  that  in  fact  the  plaintiffs  farm  had  been 
materially  deteriorated  under  the  defendant's  management.  It 
was  further  proved  that  the  defendant,  in  a  conversation  with 
the  incoming  tenant,  had  admitted  that  he  should  not  have 
ploughed  up  the  grass  field  mentioned  in  the  first  count  if  he 
had  stayed  in  the  farm,  without  marling  it,  which  would  have  cost 
him  £50.  But  there  was  no  evidence  applicable  to  the  third 
count  to  show  that  the  defendant  had  taken  off  a  greater  propor- 
tion of  the  corn  that  was  sold  than  he  was  entitled  to  as  an  off- 
going  tenant.  After  the  plaintiffs  evidence  was  closed,  it  was 
objected  by  the  defendant's  counsel,  that  the  plaintiff  ought  to 
be  nonsuited,  as  there  was  no  evidence  of  any  such  custom  of  the 
country  as  was  alleged  in  the  declaration ;  but  the  Court  was  of 
opinion  that  the  evidence,  though  slight,  ought  to  go  to  the  jury. 
When  the  plaintiffs  counsel  contended  that  it  was  not  necessary 
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for  him  to  prove  any  custom,  but  that  it  was  sufBicient  for  him 

to  show  that  the  defendant  had  not  managed  his  farm  in  a 
[*  157]   husbandlike  manner.    The  *  Court,  however,  thought  that, 

as  the  declaration  was  framed,  the  plaintifif  had  founded  his 
action  upon  what  he  called  the  custom  of  the  country,  and  that  it 
was  necessary  for  him  to  prove  it  The  jury,  hearing  this  opinion 
delivered,  after  the  defendant's  counsel  had  urged  to  them  that 
there  was  no  evidence  of  such  a  custom,  being  satisfied  on  that 
head,  found  a  verdict  for  the  defendant,  without  waiting  to  have 
the  evidence  summed  up,  or  receiving  the  direction  of  the  Court 
in  point  of  law  upon  the  effect  of  it.  And  therefore  the  Chief 
Justice,  in  his  report  of  the  trial  to  this  Court  (upon  a  rule  nisi 
obtained  for  setting  aside  the  verdict  and  having  a  new  trial), 
considering  that  the  jury  were  influenced  by  the  opinion  which 
had  been  thrown  out  by  the  Court  in  the  course  of  the  trial,  in 
answer  to  what  was  contended  for  by  the  plaintiffs  counsel,  con- 
cluded with  stating  that,  if  it  were  not  necessary  for  the  plaintiff 
to  prove  any  custom,  he  thought  there  ought  to  be  a  new  trial 

Manley  and  Wigley  show  cause  against  the  rule.  —  The  allega- 
tion that  the  defendant  undertook  to  manage  the  farm  according 
to  the  custom  of  the  country,  which  is  in  the  first  two  counts,  to 
which  only  the  evidence  of  mismanagement  applied,  is  a  material 
allegation,  and  essentially  difiTerent  from  a  simple  allegation  that 
the  farm  was  managed  contrary  to  good  husbandry ;  for  upon  such 
a  declaration,  if  an  established  course  of  husbaudry  in  that  part  of 
the  country  had  been  proved  from  which  the  defendant  had 
departed,  it  would  have  been  no  defence  for  him  to  have  shown 
that  he  had  conducted  the  farm  upon  good  principles  of  husbandry 

used  and  approved  in  other  places.  The  custom  as  laid  is 
[*  158]  part  of  the  specific  contract,  for  *  the  breach  of  which  the 

action  is  brought,  and  was  therefore  necessary  to  be  proved. 
And  in  Powley  v.  Walker,  5  T.  R  373  (p.  307,  ante),  which  was 
the  first  case  of  this  kind  reported,  it  is  even  said  that  the  law 
will  infer  such  a  promise  from  the  bare  relation  of  landlord  and 
tenant ;  much  more,  therefore,  is  it  material  where  it  is  expressly 
stipulated  in  the  terms  of  the  letting.  Here  the  jury  were  satis- 
fied that  there  was  no  such  custom,  and  consequently  there  could 
be  no  breach  of  it. 

Gibbs,  Topping,  and  J.  Clarke,  contra.  —  It  was  not  necessary  in 
this  form  of  declaring  to  prove  that  any  known  certain  custom 
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or  course  of  husbandry  existed  in  that  part  of  the  country:  in 
strictness  there  could  be  no  legal  custom  as  applicable  to  such  a 
subject;  but  taking  the  allegation  in  its  popular  and  lax  sense, 
and  according  to  the  general  understanding  of  mankind  on  the 
subject,  it  was  sufficient  to  prove  that  the  defendant's  treatment 
of  the  farm  was  against  the  known  good  rules  and  prevalent 
course  of  husbandry  as  generally  practised  in  that  country  with 
all  its  modifications  and  variations.  It  was  enough  to  show  that 
though  gome  farmers  might  put  a  fourth  and  some  a  third  of  their 
lands  in  tillage  every  year,  yet  none  put  so  much  as  half,  which 
the  defendant  had  done.  The  promise  of  cultivating  the  farm 
according  to  the  custom  of  the  country  is  laid  with  reference  to 
and  explanatory  of  the  promise  to  use  and  occupy  it  in  a  good  and 
husbandlike  manner,  —  that  is,  "  one  entire  term,  to  occupy,  &c., 
in  a  good  and  husbandlike  manner  according  to  the  custom,"  &c. ; 
and  it  is  not  laid  as  two  distinct  allegations  to  occupy  in  "  a  hus- 
bandlike manner  and  according  to  the  custom,"  &c« 

Lord  Ellenborodgh,  Ch.  J.  —  The  jury  have  found  a  verdict  for 
the  defendant  under  the  impression  that  the  words  in  the 
declaration  "according  to  the  custom  of  the  country,"  [159] 
required  a  more  strict  and  specific  proof  in  respect  of  the 
relative  quantity  of  land  allowed  to  be  annually  in  tillage  than  I 
think  they  demanded.  The  words  are,  that  the  defendant  promised 
to  ''  use  and  occupy  the  premises  in  a  good  and  husbandlike  man- 
ner according  to  the  custom  of  the  country  where  the  said  premises 
lie."  By  which  I  understand  the  parties  to  have  meant  no  more 
than  this,  that  the  tenant  should  conform  to  the  prevalent  usage 
of  the  country  where  the  lands  lie.  From  the  sub j set-matter  of 
the  contract  it  is  evident  that  the  word  "custom,"  as  here  used,, 
cannot  mean  a  custom  in  the  strict  legal  signification  of  the  word  ; 
for  that  must  be  taken  with  reference  to  some  defined  limit  or 
space  which  is  essential  to  every  custom  properly  so  called.  But 
no  particular  place  is  here  assigned  to  it ;  nor  is  it  capable  here  of 
being  so  applied.  What  shall  be  considered  in  farming  as  a  good 
and  husbandlike  manner  must  vary  exceedingly  according  to  soil, 
climate,  and  situation.  And  therefore  the  custom  of  the  country 
with  reference  to  good  husbandry  must  be  applied  to  the  approved 
habits  of  husbandry  in  the  neighbourhood  under  circumstances  of 
the  like  nature.  That  is  the  fair  and  natural  meaning  of  the 
words  of  the  contract  as  laid.     And  perhaps  a  contract  to  occupy 
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an  estate  in  a  good  and  husbandlike  manner  simply  would  have 
imposed  the  same  duty  on  a  tenant;  because  the  same  sort  of 
evidence,  drawn  from  the  approved  practice  of  that  part  of  the 
country,  would  have  been  brought  forward  to  show  what  was 
good  husbandry.  It  would  not  indeed  have  been  conclusive 
against  a  tenant  under  such  a  form  of  declaring,  to  show 
[*160]  that  he  had  not  managed  the  estate  according  *to  the 
custom  of  the  country,  without  the  addition  of  these  words, 
but  still  they  must  be  understood  in  the  manner  I  have  before 
mentioned.  But  evidence  that  an  estate  had  been  managed  accord- 
ing to  the  custom  of  the  country  would  be  always  a  medium  of 
proof  that  it  had  been  treated  in  a  good  and  husbandlike  manner. 
Now  here  there  was  no  evidence  of  any  custom  of  the  country  to 
allow  so  much  as  half  the  farm  to  be  in  tillage  at  once ;  for  in 
no  instance  was  there  more  than  a  third.  Here,  therefore,  there 
was  clear  evidence  of  misuianagement,  contrary  to  the  custom 
of  the  country  in  good  husbandry ;  and  the  verdict  being  founded 
in  misapprehension,  there  must  be  a  new  trial. 

Grose,  J.  —  This  is  a  promise  to  occupy  the  land  conformably 
to  the  prevalent  good  management  of  it  in  that  part  of  the  country. 
Without  a  lease,  no  landlord  would  let  his  estate  upon  any  other 
terms.  Then  the  question  is,  whether  the  defendant  did  manage 
the  farm  in  such  a  manner  ?  and  that  is  negatived  most  explicitly 
by  the  evidence.  Some  farmers  put  a  fourth,  some  as  much  as  a 
third,  of  their  land  in  tillage  at  a  time ;  but  nobody  did  or  can 
entertain  a  doubt  but  that  ploughing  half  the  estate  in  one  year 
was  bad  management.  The  jury  were  misled  by  what  was  said  in 
the  course  of  the  trial,  that  the  custom  of  the  country  as  alleged 
in  the  declaration  must  be  shown  to  be  founded  on  a  precise  usage 
obtaining  throughout  that  part  of  the  country ;  for  upon  the  merits 
of  the  case  nothing  can  be  more  dishonest  than  the  defendant's  con- 
duct appears  to  have  been  ;  and  there  is  no  doubt  what  the  verdict 
would  have  been  had  not  the  jury  conceived  themselves  bound  by 

the  opinion  delivered  on  the  form  of  the  declaration. 
[161]  Lawrence,  J.  —  From  what  has  passed  upon  the  discus- 
sion of  the  case  here,  it  is  evident  that  the  necessity  of 
proving  a  precise  custom  of  the  country  in  respect  of  the  course  of 
husbandry  was  insisted  upon  before  the  jury,  and  made  part  of  the 
case  for  their  consideration  at  the  trial ;  for  even  now  it  has  been 
pressed  in  argument,  that  in  order  to  maintain  the  declaration  it  was 
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incumbent  on  the  plaintiff  to  prove  a  definite  known  custom  or  course 
of  husbandry  in  that  country,  and  that  the  estate  was  not  treated 
by  the  defendant  according  to  that  known  custom.  But  that  was 
not  necessary :  it  was  sufl&cient  to  show  what  was  the  prevalent 
course  of  good  management  there,  which  was  the  course  of  manage- 
ment according  to  good  husbandry  which  the  defendant  undertook 
to  observe ;  and  by  proving  that  the  estate  was  not  so  managed, 
the  plaintiflF  made  out  what  he  undertook  to  do,  namely,  that  the 
estate  was  treated  in  a  manner  "  contrary  to  good  husbandry  and 
the  custom  of  the  country." 

Le  Blanc,' J. — The  jury  went  on  the  ground  that  the  words 
"  custom  of  the  country  "  were  to  be  taken  in  a  precise  sense,  as 
denoting  a  certain  known  uniform  course  of  husbandry  there  estab- 
lished ;  but  I  think  the  words  of  the  declaration  altogether  mean 
no  more  than  if  the  promise  had  been  laid  to  be  simply  to 
manage  the  farm  in  a  good  and  husbandlike  manner,  which 
must  always  be  taken  with  reference  to  the  usage  and  mode 
of  cultivation  in  that  part  of  the  country  where  the  lands 
lie.  For  instance,  it  would  be  no  breach  of  such  a  contract  in 
Devonshire  to  show  that  the  farm  had  not  been  managed  accord- 
ing to  the  course  of  good  husbandry  as  used  in  Norfolk.  This, 
however,  was  a  case  put  out  of  all  doubt ;  for  here  it  was 
proved  that  no  custom  of  the  country  authorised  *  the  man-  [*  162] 
ner  in  which  the  defendant  had  treated  this  estate :  and 
that  was  sufficient  to  make  out  the  allegation  that  he  had  managed 
it  contrary  to  good  husbandry  and  the  custom  of  the  country. 

Bule  absolute. 

ENGLISH  NOTES. 

Where  a  tenant  held  an  agricultural  farm  on  the  borders  of  Middlesex 
and  Hertford  under  a  lease  which  made  no  other  stipulation  as  to  culti- 
vation than  that  he  would  **  cultivate  the  farm  in  a  good,  proper,  and 
husbandlike  manner  according  to  the  rules  of  good  husbandry  practised 
in  the  neighbourhood,"  and  the  tenant  erected  on  part  of  the  arable 
land  glass  houses  in  Nvhicli  he  cultivated  tomatoes,  grapes,  and  other 
garden  produce  for  the  London  market,  it  was  held  by  Kekewich,  J., 
that  this  was  not  a  breach  of  the  covenant,  or  waste  at  common  law  such 
as  ought  to  be  restrained  by  injunction.  Meux  v.  Cohley  (1892),  2  Ch. 
263,  61  L.  J.  Ch.  449,  66  L.  T.  86. 

As  to  whether  the  relation  of  landlord  and  tenant  implies  a  promise 
to  repair,  is  a  question  dealt  with  under  the  topic  <<  Dilapidations," 
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and  notes,  9  B.  C.  460  et  seq.y  especially  pp.  466,  467.  It  is  clear  that  a 
tenant  at  wiU,  properly  so  called,  of  a  house  is  not  liable  for  permissive 
waste.  Harriet  v.  Maitland  (1847),  16  M.  &  W.  267,  16  L.  J.  Ex.  134. 
Whether  an  ordinary  tenant  from  year  to  year  is  so  does  not  appear  clear 
from  the  decisions.  Probably  the  tenant  of  a  farm  on  a  yearly  tenancy 
by  parol  would  not  be  bound  to  call  in  a  carpenter  or  painter  and  glazier, 
or  to  put  up  a  new  gate.  On  the  other  hand  he  would  doubtless  not 
deny  his  obligation  to  keep  up  the  banks  and  fences,  and  to  scour  and 
maintain  ditches  and  watercourses. 

Whether  a  tenant  for  a  term  of  years  is  liable  for  permissive  waste 
is  questionable  upon  the  old  authorities.  They  are  discussed  by 
Kekewich,  J.,  in  Davies  v.  Davies  (1888),  38  Ch.  D.  499,  57  L.  J. 
Ch.  1093,  68  L.  T.  514,  36  W.  R.  399,  and  he  decides  the  question  in 
the  affirmative.  This  decision  is  merely  incidental  to  a  consideration 
of  the  e&ct  of  the  express  covenants;  and  as  a  lease  for  years  almost 
invariably  contains  such  covenants,  the  direct  question  of  implied 
liability  can  seldom  arise. 

Whether  the  relation  of  landlord  and  tenant  implies  any  covenant 
on  the  part  of  the  landlord  is  discussed  in  Baynes  v.  Lloyd  (C.  A.  1896), 
2  Q.  B.  610,  64  L.  J.  Q.  B.  787,  73  L.  T.  260.  The  following  points 
appear  from  the  judgment  of  the  Court  of  Appeal.  The  weight  of 
authority  is  in  favour  of  the  view  that  no  covenant  in  law  is  implied 
from  that  relation ;  but  if  any  covenant  is  implied  it  is  a  covenant  for 
quiet  enjoyment  only.  There  is  much  authority  for  saying  that  the  word 
"  demise  "  in  a  lease  under  seal  implies  a  covenant  for  title.  Whether 
any  corresponding  obligation  is  implied  by  the  words  "agree  to  let" 
in  an  instrument  not  under  seal  is  questionable.  But  any  obligation, 
whether  of  a  covenant  implied  by  the  word  '* demise"  or  under  an 
instrument  with  the  words  **  agree  to  let,"  comes  to  an  end  with  the 
determination  of  the  lessor's  estate.  The  case  is  fully  reported  as  No. 
64,  post 

AMERICAN  NOTES. 

These  cases  are  cited  in  1  Wood  on  Landlord  and  Tenant,  p.  696,  but  with- 
out American  followers.  Lawson  on  Usages  also  cites  them  (p.  267).  Taylgr 
on  Landlord  and  Tenant  cites  them  repeatedly. 

The  tenant  is  liable  for  the  effects  of  his  negligence,  as  by  fire.  Lathrop 
V.  Thayer,  138  Massachusetts,  466;  Collins  v.  Stephens,  58  Alabama,  643; 
Mason  v.  Stiles,  21  Missouri,  374. 

The  doctrine  of  implied  good  husbandry  is  recognized  in  Willey  v.  Conner, 
44  Vermont,  68;  Lassell  v.  Read,  6  Greenleaf  (Maine),  190;  and  asserted 
in  Leuns  v.  Jones,  17  Penu.  St.  262;  55  Am.  Dec.  550;  Walker  y.  Tucker,  70 
Illinois,  634. 
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NIXON  ^.  FREEMAN, 
(EXOH.  1860.) 

RULE. 

A  DISTRESS  for  rent  must  be  made  in  the  daytime ; 
that  is  to  say,  between  sunrise  and  sunset. 

Tutton  T.  Barke. 
Hixon  T.  Freeman. 

29  L.  J.  Ex.  271-274  (a.  c.  .5  Hurl.  &  N.  647 ;  6  Jur.  (N.  S.)  983;  2  L.  T.  361). 

Distress  for  BmL  —  Ttme.  —  Sunrite  and  Sunset.  —  Light  and  Dark-  [271] 
n«38.  —  Evidence'  —  Almanac^  —  Time  by  tfie  Clock, 

The  old  oommoQ  rule  that  a  distress  for  rent  must  be  taken  in  the  daytime, 
and  not  in  the  night,  must  be  taken  to  mean,  not  merely  that  it  must  not  be 
taken  in  the  dark,  but  that  it  must  be  between  sunrise  and  sunset;  and  although 
there  may  be  circumstances  under  which  it  may  be  difficult  to  determine  what 
will  be  the  proper  evidence  of  sunrise  or  sunset,  yet,  ordinarily,  the  time  by  the 
clock,  coupled  with  the  almanac,  will  be  some  evidence,  and,  if  unanswered, 
sufficient;  and  if  by  such  evidence  it  clearly  appears  that  in  any  view  the  distress 
was  before  the  sun  had  risen  or  after  it  had  set,  the  distress  will  be  illegal. 

Therefore,  in  two  cases,  in  one  of  which  the  distress  was  taken  at  near  eight 
o'clock  on  an  evening  when,  by  the  almanac,  the  sun  set  just  after  seven,  and 
in  the  other  it  was  taken  between  two  and  three  o'clock  in  the  morning  of  a 
day  on  which,  by  the  almanac,  the  sun  rose  at  shortiy  before  half-past  four; 
and  there  was  no  other  evidence  upon  the  point,  nor  any  evidence  as  to  whether 
in  cither  case  it  was  dark  when  the  distress  was  taken ;  but  the  jury  in  both 
cases  found  that  it  whs  taken  between  sunset  and  sunrise:  Held,  that  the 
evidence  was  sufficient  to  sustain  that  finding,  and  that  the  distresses  were 
therefore  illegal. 

Trespass  for  taking  goods. 

Plea,  not  guilty,  by  statute  11  Geo.  XL,  c  19;  i.  e.,  justify  log 
under  a  distress  for  rent. 

At  the  trial,  before  Martin,  B.,  at  the  sittings  after  Trinity 
Term,  1859,  the  only  question  was  whether  the  distress  was  invalid 
as  having  been  made  after  sunset,  as  to  which  the  evidence  was 
contradictory  as  to  the  time  by  the  clock,  and  an  almanac  was  pro- 
duced, showing  that  on  that  day  the  sun  set  at  seven  minutes  past 
seven.  The  learned  Barok  left  it  to  the  jury  whether  the  distress 
was  made  after  that  time,  and  they  found  that  it  was.     For  the 
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plaintiff,  it  was  contended  that  this  made  the  distress  illegal ;  for 
the  defendant  it  was  contended  that,  as  it  did  not  appear  that  it 
was  dark,  the  distress  was  not  at  night,  and  was  therefore  lawful. 
The  point  was  reserved,  and  the  verdict  passed  for  the  defendant, 
with  leave  to  move  to  enter  it  for  the  plaintiff  for  £15,  the  amount 
of  damage  found  by  the  jury. 

A  rule  nisi  had  been  obtained  to  set  this  verdict  aside,  and  enter 
it  for  the  plaintiff  (for  that  sum),  on  the  ground  that  a  distress 

after  sunset  is  illegal.     In  Michaelmas  Term,  1859, 
[*272]      *  Hawkins   (Nov.  15),  on   the  part  of  the  defendant, 

showed  cause.  No  doubt  the  old  authorities,  as  the  Mirror 
of  Justice,  Book  ii  c.  26  [Selden  Society's  ed.,  vol.  7,  p.  71],  lay  it 
down  that,  "  in  the  night-time  a  man  may  not  distrain,  but  only 
in  the  daytime,  except  it  be  for  damage  feasant ; "  and,  it  is  added, 
"  before  sunrise  or  after  sunset  no  man  may  distrain,  except  for 
damage  feasant ; "  but  the  words  "  in  the  night-time  "  govern  the 
whole  sentence,  and  suggest  the  true  rule ;  especially  as  in  Co.  Lit. 
142  a  nothing  is  said  about  sunrise  or  sunset,  but  it  is  laid  down 
the  law  cannot  distrain  in  the  night,  but  in  the  daytime ;  so  Year 
Book,  10  Edw.  II.,  f.  37 ;  11  Edw.  II.,  f.  1} 

[Pollock,  C.  B.  —  The  "  Mirror  "  was  originally  written  in  the 
time  of  Alfred,  in  whose  days  there  were  no  clocks,  so  that  we  read 
in  his  life  that  he  measured  the  time  by  candles.  It  seems 
obvious,  therefore,  that  the  common-law  rule  could  not  have  refer- 
ence to  the  almanac,  which  would  require  a  clock,  even  supposing 
that  by  any  calendar  then  in  use  the  rising  or  setting  of  the  sun 
could  be  ascertained.  The  question  being  as  to  the  meaning  of  the 
words  "  night  and  day,"  or  "  sunrise  and  sunset,"  and  assuming  that 
it  must  be  taken  that  the  day  means  the  time  between  "  sunrise 
and  sunset,"  is  the  time  of  sunset  to  be  deemed  the  moment  when 
the  sun  is  obscured,  or  the  moment  when  it  has  gone  down  below 
the  horizon  ?  Is  it  to  be  a  matter  of  astronomical  calculation,  or  a 
matter  of  observation  ?  If  the  former,  then  the  rule  would  be  the 
time  when  the  diameter  of  the  sun  has  touched  the  horizon,  so  that 
only  one-half  of  it  is  obscured.  But  how  could  that  nicety  be 
ascertained  ?  In  3  Inst.  63,  Lord  Coke  lays  it  down  that  the  day 
is  divided  into  light  and  darkness.  Probably  the  more  ancient 
authorities,  if  looked  into,*  would  show  that  the  more  practical  test 
of  actual  observation  was  adopted.] 

1  On  the  other  side,  Year  Book,  11  ^  Thus,  Co.  Lit.  135  o,  '"There  are,  as 
Hen.  VII.,  f.  5,  was  cited.  ancient  aathora  terme  them"  (referring to 
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That  is  what  is  now  contended  for  on  the  part  of  the  defendant 
There  was  no  evidence  here,  except  that  of  the  almanac,  that  the 
sun  had  set,  nor  any  evidence  of  actual  darkness. 

[Pollock,  C.  B.  —Even  if  "night"  is  to  be  taken  to  mean  the 
period  between  sunset  and  sunrise,  it  must  be  considered  that,  by- 
reason  of  the  refraction  of  the  sun's  rays,  twilight  lasts  a  consider- 
able time  after  what  may  be  called  the  astronomical  sunset,  and 
even  after  the  whole  of  the  sun  has  gone  down  below  the  horizon ; 
and  it  may  perhaps  be  said  that  practically,  however  it  may  be 
astronomically,  the  sun  has  not  set  to  us  until  the  twilight  is  over 
and  it  is  really  dark,  for  until  then  we  really  have  the  benefit  of 
the  sun's  rays.] 

Just  so.  In  whatever  way  it  is  put,  it  is  submitted  that  the  rule 
of  law,  as  it  must  be  construed  in  a  practical  sense,  must  really 
mean  that  a  distress  is  not  to  take  place  in  the  dark  ;  for  the  very 
obvious  reason  assigned  in  Gilbert  on  Distress,  where  it  is  laid 
down  that  the  landlord  cannot  distrain  in  the  night  because  the 
tenant  cannot  then  make  a  tender  of  the  rent 

[Watson,  B.  —  The  difficulty  is  how  to  define  "  night"  Chan- 
NELL,  B.  —  It  may  be  that  the  test  is  analogous  to  that  given  in 
the  old  law  as  to  burglary,  whether  there  is  light  enough  to  count 
the  money.] 

Precisely  so :  that  is  a  practical  test ;  and  it  is  submitted  that  is 
the  true  one.  If  it  is  light  enough  to  tender  the  money,  and  to 
see  it  and  to  count  it,  how  is  the  tenant  damaged  by  the  distress 
being  after  sunset? 

[Pollock,  C.  B.  —  And  there  is  this  diflSculty  in  making  the  test 
"sunset"  or  "sunrise,"  that  it  would  be  a  very  variable 
kind  of  test     Not  only  would  different  *  persons  have  [*  273] 
very  different  ideas  as  to  the  fact  of  sunset,  but  there  really 
would  be  a  considerable  interval,  of  perhaps  half  an  hour,  after  the 

Bracton,  b.  4,  foL  264,  and  Britton,  foL  occidente  itemm  in  orientem.    Dies  artifi- 

209),  "  *  dies  solariB  et  dies  lanaris ;   ex  cialis,  sive  Solaris,  incipit  in  ortn  solis  et 

qaibos  dnobns  diebus  efficitnr,  unus  dies  desinit  in  occasn ; '  and  of  tbis  the  law  of 

qni  dicitar  artificialis,  ex  die  praecedente,  England  takes  hold  in  many  cases.    The 

et  nocte  sabsequente,  qui  constat  ex  12  Jewes,  &c.,  begin  the  daj  at  the  rising  of 

horis/    Bat  we,  at  this  daj,  retaining  the  the  snn ;  the  Romans  from  midnight,  and 

same  method,  do  differ  in  words ;  for  we  so  doth  the  law  of  England  in  many  cases." 

say, '  dies  natnralis  constat  ex  24  horis,  et  In  the  passage  cited  from  Bracton  it  is 

continet  diem  solarem  et  noctem.     Iste  said,  "  Una  pars  incipit  in  crepusculo  .  .  . 

dies  natnralis  est  spatinm  in  qno  sol  pro-  et  terminatur  in  aurord," 
greditnr  ab  oriente  in  occidentem  et  ab 
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actual  or  astronomical  sunset,  during  which  no  person  could  ven- 
ture positively  to  say  perhaps  whether  the  sun  was  down  or  not] 

Just  so.  In  Macally's  Com,  9  Co.  Bep.  66  b,  Lord  Coke  gives 
the  rule  as  to  arrests  not  being  in  the  night,  "  because  he  cannot 
know  the  minister  of  justice  in  the  night"  That  is  the  true  prin- 
ciple, for  it  is  sensible  and  practical.  In  Doctor  and  Student,  c. 
90,  the  rule  is  laid  down  that  a  man  may  not  distrain  in  the  night, 
i.  e.,  in  the  dark.  It  was  only  proved  here  that  the  distress  was 
after  sunset  by  the  almanac. 

[Pollock,  C.  B.  —  That  is  not  sufl&cient.  The  calendar  or  al- 
manac is  taken  notice  of  in  Brough  v.  Ferkins,  6  Mod.  81,  but  only 
that  which  is  annexed  to  the  Book  of  Common  Prayer  and  sanc- 
tioned by  Acts  of  Parliament ;  ^  but  that  does  not  give  the  time  of 
sunrise  or  sunset] 

No,  it  does  not.    Then  there  was  no  evidence  for  the  defendant 

Lush  and  H.  T.  Cole,  for  the  plaintiff,  in  support  of  the  rule.  — 
The  rule  of  law  is  clear  that  a  distress  must  not  be  after  sunset 

[Pollock,  C.  B.  —  But  the  whole  diflftculty  is,  what  that 
means.] 

It  must  be  decided  either  by  the  almanac  alone  or  by  evidence 
generally ;  and  in  either  view  the  plaintiff  is  right,  for  the  alma- 
nac, at  all  events,  is  some  evidence,  and  there  was  no  evidence  the 
other  way.  There  are  no  authorities  to  show  that  "  night  *'  in  law 
is  to  be  measured  in  any  other  way  than  as  the  time  between  sun- 
set and  sunrise,  except  as  to  burglary.  1  Wms.  Saund.  258;  1 
Hawkins's  Pleas  of  the  Crown,  130.  And  to  measure  day  and 
night  for  legal  purposes  by  the  degree  of  light  or  darkness  would 
be  very  inconvenient,  as  there  would  be  no  certainty,  and  the  evi- 
dence of  different  persons  would  vary  with  their  senses.  The 
Court  always  adopts  some  certain  definition  or  limitation,  and  the 
Game  Act,  1  Will.  IV.,  c.  32,  adopts  the  old  definition  of  "  sunrise  " 
and  "  sunset"  Cur.  adv.  vulL 

Hixon  T.  Freeman. 

Trespass  for  entering  the  plaintiff's  house  and  taking  his  goods. 
Plea,  except  as  to  taking  the  goods,  &c.,  not  guilty ;  and  as  to 
the  goods,  the  general  issue  by  statute  (under  11  Geo.  II.,  c.  19). 
At  the  trial,  before  Crowder,  J.,  at  the  last  Summer  Assizes  for 

1  2S  Geo.  n.,  c.  29.    Ashpole't  Caaty  7    Jnatice,  359,  and  Corapton's  Office  of  Job- 
C.  B.  6  (a),  was  cited.    Also  Stanniford's    tice,  155,  were  also  cited. 
Pleas  of  the  Crown,  697,  Dalton's  Country 
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Surrey,  an  agreement  (signed  by  the  defendant)  between  the  pinin- 
tiff  and  the  defendant  was  put  in,  by  which  the  plaintiff  took  of 
the  defendant  a  house,  at  £30  a  year,  payable  quarterly.  A  war- 
rant for  distress  was  put  in,  which  authorised  one  Payne  to  dis- 
train for  £15,  for  two  quarters'  rent,  due  at  I-Ady-day,  1858.  The 
distress  was  at  some  time  early  in  the  morning  of  the  4th  of  May. 
The  bailiff  was  seen  as  early  as  half -past  two  in  the  morning  stand- 
ing about  the  house,  with  a  ladder.  The  plaintiff  had  kept  all  his 
windows  and  doors  closed  from  the  previous  day ;  and  the  evidence 
on  his  part  went  to  show  that  the  bailiff  had  opened  the  window 
and  got  in,  between  two  and  three  in  the  morning.  There  was, 
however,  no  positive  evidence  of  the  precise  time  when  the  bailiff 
got  in,  nor  whether  he  opened  the  window,  as  he  was  not  seen  by 
any  one  in  the  act  of  entering.  But  a  police-oflftcer  saw  him  load* 
iug  the  goods  between  three  and  four  o'clock  in  the  morning. 

Upon  the  part  of  the  defendant,  it  was  endeavoured  to  make  out 
that  the  distress  was  made  about  half-past  four  in  the  morning. 
The  almanac  showed  that  the  sun  rose  at  twenty  minutes  past  four 
on  that  day.  On  the  part  of  the  plaintiff  it  wd^  contended  that 
the  entry  was  illegal,  as  after  sunrise,  and  also  as  made  by  opening 
a  window. 

The  learned  Judge  left  it  to  the  jury,  first,  whether  the  entry 
was  before  sunrise ;  and  they  found  that  it  was.  In  answer  to  a 
second  question,  they  declined  to  return  a  finding  as  to  whether 
the  bailiff  opened  the  window,  and  they  gave  a  verdict 
for  the  plaintiff  for  £45  for  taking  the  goods,  *  and  for  the  [*274] 
defendant  as  to  the  breaking  and  entering. 

The  learned  Judge  reserved  leave  to  the  defendant  to  move  to 
reduce  the  verdict  to  nominal  damages,  and  to  the  plaintiff  to  enter 
a  verdict  for  j£5  on  the  count  for  breaking  and  entering.  All 
points  to  be  open  on  one  rule. 

A  rule  had  been  obtained  accordingly,  on  the  part  of  the  defend- 
ant, to  set  aside  the  verdict,  on  the  ground  {inter  alia)  that  the 
distress  was  at  a  legal  time,  and  that  the  Judge  should  have  told 
the  jury  that  the  levy  before  sunrise  was  not  a  trespass. 

Hawkins  and  Laxton,  for  the  plaintiff,  showed  cause  against  the 
rule,  to  reduce  the  verdict,  or  enter  it  for  the  defendant. 

(It  is  not  thought  necessary  to  enter  into  the  other  points  of  the 
rule,  which  did  not  affect  the  principal  question  nor  appear  to  be 
in  themselves  reportable.) 
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The  main  point  is  whether  the  distress  was  illegal  or  made  be- 
fore sunrise.  It  is  submitted  that  it  was ;  and  the  argument  is  the 
same  as  in  the  former  case.  The  rule  of  law  is  clear.  Tinckler  v. 
Prentice,  4  Taunt.  549  (13  R  R.  684) ;  Alderiborough  v.  Peaple, 
6  Car.  &  P.  212 ;  Smith's  Law  of  Landlord  and  Tenant,  p.  59. 

Wordsworth  and  C.  Pollock,  for  the  defendant,  in  support  of  the 
rule.  —  The  right  question  was  not  whether  the  sun  had  risen,  but 
whether  it  was  dark.  No  doubt  the  authorities  show  that  a  dis- 
tress for  rent  must  not  be  taken  in  the  night ;  but  "the  question  is, 
what  portion  of  the  twenty-four  hours  is  to  be  considered  as  "  night." 
The  authorities  show  that  it  means  the  hours  of  darkness,  the 
reason  and  sense  of  the  rule  being  that  there  must  be  light  to  see 
the  value  of  the  chattels,  or  to  count  the  money,  &c. 

Cur,  adv,  vult 

On  the  8th  of  May  the  judgment  of  the  Court  ^  was  delivered 
by- 

Martin,  B.  —  In  the  first  of  these  cases  {Tutton  v.  Darke), 
which  was  tried  before  me,  there  had  been  a  distress  for  rent  made 
by  the  defendant  a  short  time  after  sunset ;  and  it  was  contended 
that  the  distress  was,  therefore,  illegal,  and  that  the  plaintiff  was 
entitled  to  recover  on  that  ground,  although  the  distress  was  other- 
wise justifiable.  The  same  question,  in  efiFect,  afterwards  arose  in 
Nixon  V.  Freeman,  It  has  been  most  learnedly  argued ;  and  I  am 
to  deliver  judgment  upon  that  point  in  both  cases. 

Now  it  is  plain  from  all  the  authorities,  that  a  distress  for  rent 
must  be  made  in  the  daytime,  within  some  definition  of  "day." 
The  only  question  is,  whether  the  day  is  to  be  taken  as  before 
sunset  and  after  sunrise,  or  after  daybreak  and  before  dusk ;  and 
we  think  that  sunrise  and  sunset  form  the  true  limits  (for  this 
purpose)  of  the  "  day." 

So  it  is  laid  down  in  Co.  Lit.  142  a,  and  the  reference  is  to  the 
Mirror,  s.  2,  which  is  spoken  of  in  Lord  Coke's  Reports  as  of  very 
high  authority.  So  far  as  we  can  ascertain,  there  is  not  a  single 
authority  contrary  to  that  view,  nor.  any  dictum  to  the  effect  that 
"  day  "  meant  anything  but  the  interval  between  sunrise  and  sun- 
set, or  that  a  distress  might  be  made  between  sunset  and  sunrise. 
And  in  Co.  Lit.  202  a  it  is  laid  down  that  a  demand  for  rent  must 

1  Pollock,  C.  B.,  Martin,  B.,  Bbaxwell,  B.,  and  Channsll,  B. 
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be  made  a  convenient  time  before  sunset.     There  is  not  any  doubt 
or  ambiguity  in  the  authorities  on  that  point. 

Undoubtedly  the  question  may,  in  some  cases,  arise  as  to  what 
is  the  true  mode  of  ascertaining  sunrise  or  sunset ;  but  as  to  that 
we  give  no  opinion.  For  in  one  of  these  cases  it  is  clear  that  the 
distress  was  before  the  sun  had  made  its  appearance  at  all,  and  in 
the  other  it  was  clearly  after  the  sun  had  gone  down ;  so  that  in 
no  sense  could  the  distress  in  either  case  be  said  to  have  been 
taken  in  the  "  day."  And  it  is  well  for  parties  distraining  to  bear 
in  mind  that  they  are  bound  to  take  care  that  they  distrain  be- 
yond doubt  in  the  daytime,  and  that  they  ought  not  to  go  so  very 
near  the  limits  as  to  raise  doubt  or  question. 

In  the  first  case,  therefore,  the  rule  will  be  absolute  to  enter  the 
verdict  for  the  plaintiff,  and  in  the  other  case  (so  far  as  this  point 
is  concerned),  the  verdict  for  the  plaintiff  will  be  upheld. 

Bules  accordingly. 
ENGLISH  NOTES. 

It  is  clear  that  where  growing  crops  are  distrained  under  the  power 
of  11  Geo.  II.,  c.  19,  B.  8,  they  cannot  be  sold  as  growing  crops,  since 
the  statute  contemplates  the  gathering  in  of  the  crops  before  sale,  and 
by  sect.  9  provides  that  the  distress  shall  cease  if  the  rent  be  tendered 
at  any  time  before  the  corn  or  other  product  shall  '^be  ripe  and  cut, 
cured,  or  gathered."  Owen  v.  Legh  (1820),  3  B.  &  Aid.  470,  22  R.  R. 
455.  This  was  an  action  upon  the  case  under  2  W.  &  M.  (sess.  1), 
c.  5,  for  selling  the  distress  before  five  days.  The  yerdict  was  set  aside 
as  to  the  sale  of  growing  crops  on  the  ground  that  the  sale  was  totally 
unauthorised  and  void,  and,  apparently,  that  the  Act  of  William  and 
Mary  did  not  apply  to  the  case  at  all.  The  requirement  of  appraise- 
ment in  the  Act  of  William  and  Mary  is  repealed,  and  the  period  of 
five  days  extended  to  fifteen,  —  subject  to  certain  conditions,  —  by  the 
Law  of  Distress  Amendment  Act,  1888  (51  &  52  Vict.,  c.  21),  ss.  6,  6. 
But  there  is  nothing  in  this  Act  to  extend  the  power  of  sale  to  growing 
crops. 

AMERICAN  NOTES. 

Tutton  V.  Darke  is  cited  in  2  Wood  on  Landlord  and  Tenant,  p.  1316,  and 
the  doctrine  is  stated  in  5  Am.  &  Eng.  Enc.  of  Law,  p.  708,  citing  Brown  v. 
Olenn,  16  Q.  B.  254. 

VOL.  XV. —  21 
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No.  6.  — DENBY  v.  MOORR 
(K.  B.  1817.) 

RULE. 

Where  a  tenant,  after  paying  the  property  tax  upon 
land  occupied  by  him,  pays  the  full  rent  to  his  landlord 
without  producing  the  collector's  receipt  or  claiming  deduc- 
tion, he  is  not  entitled  to  recover  from  his  landlord  the 
amount  so  unnecessarily  paid. 

Denby  ▼.  Moore. 

1  B.  &  Aid.  123-131  (18  R  R.  444). 

Landlord  and  Tenant,  —  Property  Tax —  Voluntary  Payment. 

[128]  An  occupier  of  lands  having,  during  the  course  of  twelve  years,  paid 
to  the  coUector  of  taxes  the  landlord's  property  tax,  and  the  full  rent  as 
it  became  due  to  the  landlord,  without  claiming  any  deduction  on  account  of  the 
tax  so  paid :  Heidf  that  the  occupier  could  not  recover  back  from  the  landlord 
any  part  of  the  property  tax  so  paid. 

Assumpsit  for  money  had  and  received.  Pleas,  first,  the  general 
issue;  and,  secondly,  the  Statute  of  Limitations.  At  the  trial 
before  Bayley,  J.,  at  the  last  Summer  Assizes  for  the  county  of 

York,  it  appeared  in  evidence  that  the  plaintiff  for  ten 
[•  124]  years  before,  and  also  *  upon  the  8th  day  of  March,  1816, 

had  been  and  was  occupier  of  a  messuage  and  farm, 
situate  at  Cowick,  in  the  parish  of  Snaith  in  the  county  of  York, 
and  rated  to  the  property  tax  for  the  same.  Although  the  plain- 
tiff occupied  the  farm,  one  George  Craven,  the  father-in-law  of  the 
plaintiff,  was  the  tenant  to  the  defendant,  but  the  plaintiff  paid  the 
rent  for  some  years  before  Craven's  death,  which  happened  in 
November,  1812 ;  though  defendant  would  not  allow  him  as  his 
tenant,  but  would  only  give  receipts  to  Craven.  After  Craven's 
death,  plaintiff,  who  was  his  executor,  paid  the  rent  until  the  2nd 
February,  1815,  when  plaintiff  and  defendant  agreed  for  the  farm 
on  a  tenancy,  under  which  plaintiff  himself  was  to  be  tenant  to 
the  defendant.  The  defendant  received  the  full  amount  of  his 
rent  from  the  hands  of  the  plaintiff,  as  and  when  the  same  became 
due,  for  the  said  premises  so  situate  in  Cowick  aforesaid,  without 
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deducting  or  allowing  for  the  landlord's  property  tax  charged  upon 
the  same,  although  the  same  had  been  and  was  duly  paid  by  the 
plaintiff  as  such  occupier  to  the  proper  collector  thereof  in  that 
behalf  appointed,  from  time  to  time  as  the  same  became  due,  up  to 
the  end  of  the  assessment  in  1814 

No  demand  of,  or  application  or  request  for,  the  said  property 
tax,  to  be  paid  or  allowed  or  deducted  out  of  the  rent,  was  ever 
made  at  the  time  of  payment  of  any  rent  as  aforesaid,  nor  was  any 
receipt  from  any  collector  ever  produced,  but  the  same  was  paid  to 
the  defendant  until  the  13th  March,  1816.  On  the  13th  March, 
1816,  the  plaintiff  paid  to  the  defendant  £112  10s.  for  half  a  year's 
rent  which  had  become  due  on  the  2nd  February,  1816; 
and  at  the  same  time  demanded  *  the  landlord's  property  [*  125] 
tax  for  the  said  premises  for  the  last  twelve  years,  and 
afterwards  for  the  last  six  years,  but  did  not  then  or  at  any  other 
time  produce  any  collector's  receipt  for  the  same,  and  that  the 
defendant  then  and  there  refused  to  repay  or  allow  the  same  or 
any  part  thereof,  saying  at  the  same  time  that  he  never  had 
allowed,  nor  ever  would  allow,  any  property  tax,  and  the  full  rent 
without  any  deduction  for  property  tax  was  then  paid;  but  the 
defendant  afterwards  offered  to  pay  the  plaintiff  the  property  tax 
for  the  rent  of  £112  10s.  then  payable. 

On  the  17th  February,  1815,  the  plaintiff  and  defendant  settled 
all  accounts  then  subsisting  between  them,  and  the  defendant  then 
paid  to  the  plaintiff  £106  9s.  Id,,  and  the  plaintiff  then  said  to  him, 
"Now yon  and  I  have  settled  all  accounts,  both  as  executor  and  on 
your  own  account,  and  there  is  nothing  more  between  us."  De- 
fendant said,  Yes.  The  plaintiff  proved  no  assessments  later  than 
for  1814.  The  plaintiff  was  the  collector  of  the  property  tax  for 
the  district  in  which  the  premises  are  situate  for  two  years  preced- 
ing 1814.  The  jury  gave  a  verdict  for  the  plaintiff,  damages  £66, 
subject  to  the  opinion  of  the  Court,  whether  the  plaintiff  was  en- 
titled to  recover  for  any  part  of  the  claim.  If  the  Court  shall  be 
of  opinion  that  the  plaintiff  is  entitled  to  recover  for  the  whole 
twelve  years,  then  the  present  verdict  to  stand;  if  only  for  six 
years,  then  the  verdict  to  be  reduced  to  £43  lis.  9rf.  /  if  they  shall 
be  of  opinion  that  the  plaintiff  is  not  entitled  to  recover  anything, 
then  a  nonsuit  to  be  entered. 

[After  argument :] 

*  Lord  Ellenborough,  Ch.  J.  —  I  think  in  this  case  the   [*  128] 
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action  is  not  maintainable.  The  plaintiff  was  certainly  warranted 
in  the  payment  which  he  at  first  made  in  redemption  of  his 
goods,  which,  but  for  such  payment,  might  have  been  distrained 
upon.  But  when  he  went  with  the  money  for  the  purpose  of  pay- 
ing to  his  landlord  the  next  rent  which  became  due  he  ought  to 
have  then  made  the  deduction.  This,  however,  he  did  not  choose 
to  do,  but  paid  the  sum  of  £10  more  than  was  necessary.  It  was 
therefore  quoad  that  sum  a  voluntary  payment  on  his  part.  It 
does  not  appear  what  might  be  the  reasons  which  induced  him  so 
to  act,  but  it  was  a  voluntary  payment.  Whether  the  transaction 
between  him  and  the  landlord  was  fraudulent  with  respect  to  the 
property  tax  is  perhaps  not  clear.  I,  however,  go  on  its  being  a 
voluntary  payment,  and  I  know  of  no  principle  of  law  which  gives 
him  a  right  to  recover  back  money  so  paid.  It  was  his  own  vol- 
untary act  which  placed  him  in  the  situation  in  which  he  now 
stands. 

Bayley,  J.  —  On  the  discussion  I  am  satisfied  that  this  action 
cannot  be  maintained.  The  payment  was  made  at  a  time  when  it 
was  in  the  tenant's  power  to  have  deducted  the  sum  in  question. 
He  must  have  known  that  he  had  a  right  so  to  deduct  it.  Know- 
ing this,  he  chooses  nevertheless  to  make  this  payment.  Then  that 
is  a  voluntary  payment  which  he  cannot  recover  back  by  this 
action.  But  I  think,  also,  that  he  cannot  recover  for  another 
reason.  This  was  a  fraud  on  the  property-tax  Act.  If  the  tenant 
had  insisted  on  deducting  the  tax  from  the  next  rent  that  became 

due,  the  landlord  might  and  probably  would  have  raised 
[*  129]   the  *  rent.    And  it  seems  to  me  that  the  clause  in  the  Act 

of  Parliament  enabling  the  tenant  so  to  deduct  it  was 
framed  with  this  very  view,  viz.,  that  the  most  improved  rent  for 
the  land  might  thus  be  obtained,  and  be  the  sum  on  which  the  tax 
is  payable;  but  if  the  tenant  be  allowed  not  to  deduct  immedi- 
ately, but  to  go  on  paying  for  many  years,  and  then  to  call  on  the 
landlord  to  repay  him  altogether,  that  will  have  a  tendency  to  de- 
fraud the  revenue.  The  tenant  will  thereby  have  a  great  advan- 
tage. If  he  does  not,  as  in  the  case  before  the  Court,  deduct  the 
£10,  it  is  an  admission  on  his  part  that  the  land  which  is  let  to 
him  for  £100  is  worth  £110.  But  if  so,  the  government  ought  to 
have  received  £11  per  annum,  and  not  £10,  which  they  have  done. 
And  therefore  on  this  ground  also,  I  think  this  action  not 
maintainable. 
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Abbott,  J.  — The  intention  of  the  Legislature  was  that  this  tax 
should  fall  entirely  on  the  landlord,  and  the  Act  provides  that  the 
tenant  at  the  first  payment  shall  have  an  opportunity  of  deducting 
the  amount  of  the  tax  he  had  so  paid  for  liis  landlord,  and  to  pre- 
vent lus  being  oppressed  by  the  landlord,  the  latter  is  subject,  by 
section  115,  to  very  heavy  penalties  in  case  of  refusal;  and  all 
contracts  made  for  payment  of  the  rent  in  full,  without  allowing 
such  deduction,  are  utterly  void.  As  soon  therefore  as  the  tenant 
has  paid  the  property  tax,  I  consider  it  in  effect  as  a  payment  by 
him  of  so  much  of  the  next  rent  due  by  him  to  his  landlord.  But 
if  it  had  been  the  intention  of  the  Legislature  that  a  tenant  should 
go  on  for  years  paying  the  tax  without  claiming  any  deduction 
from  the  landlord,  and  then  be  permitted  to  deduct  the 
whole  amount  at  once,  I  cannot  *  help  thinking  there  would  [*  130] 
have  been  found  in  the  property-tax  Act  some  clause  to  that 
effect.  The  case  then  stands  thus :  either  the  tenant  must  be  con- 
sidered as  having  given  so  much  money  to  his  landlord  —  and  if  it 
be  so,  then  he  cannot  recover  back  money  which  he  has  so  parted 
with  ;  or  he  must  be  taken  to  admit  that  the  rent  he  paid  for  the 
land  was  less  than  the  value  which  he  ought  to  have  paid,  and  then 
he  would  be  a  party  to  a  fraud  on  the  government  in  paying  less 
property  tax  than  he  ought.  I  therefore  think  he  cannot  recover  in 
this  action.  I  do  not  say,  however,  that  the  clause  giving  the 
power  of  deduction  takes  away  all  other  remedies.  There  may  be 
cases  suggested  in  which  a  tenant  might  recover,  as  if  he  had  not 
his  property-tax  receipts  with  him  at  the  time  when  he  makes  the 
next  payment  of  rent,  and  the  landlord,  on  being  applied  to  imme- 
diately afterwards,  should  refuse  to  pay  back  the  money. 

HoLROYD,  J.  —  This  action  cannot  be  supported :  if  it  could,  it 
would  countervail  the  provisions  of  the  property-tax  Act.  The  tax 
of  two  shillings  in  the  pound  is  laid  on  the  property  of  the  land- 
lord. The  effect  of  enabling  the  plaintiff  to  recover  in  this  action 
would  be  to  throw  that  tax  on  the  occupier.  This  is  an  action  for 
money  had  and  received.  The  first  payment  of  the  tax  by  the 
occupier  is  a  lawful  payment:  he  had  a  right  to  pay  it  in  the  first 
instance,  and  needed  not  to  wait  till  his  property  had  been  dis- 
trained upon  before  he  did  so.  The  statute  directs  that  the 
tenant  shall  deduct  the  money  from  his  next  rent.  Then  that 
money  is  as  so  much  rent  already  paid  to  the  landlord.  If  the 
tenant  afterwards  chooses  to  pay  the  whole  rent,  it  must  be  a 
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[*  131]  *  voluntary  payment  on  his  part  as  to  the  portion  paid  by 
him  before.    I  therefore  think  that,  being  a  voluntary  pay- 
ment, he  cannot  recover  it  back  by  this  form  of  action. 

Judgmervt  of  nonsuit. 

ENGLISH  NOTES. 

This  is  merely  an  application  of  the  more  general  principle  that  a 
voluntary  payment  made  with  full  knowledge  of  the  facts  cannot  be 
recovered  back.  See  the  judgments  in  Skyring  v.  Greenwood  (1825), 
4  Barn.  &  Cress.  281,  290,  291,  28  R.  R.  264,  271,  272. 

It  is  to  be  observed  that  the  principle  of  the  above  case  {Denhy  v. 
Moore)  is  acknowledged  as  correct  in  the  judgments  in  Larrib  v.  Brewster 
(1879),  4  Q.  B.  D.  220,  607,  48  L.  J.  Q.  B.  227,  421,  40  L.  T.  457, 
537,  27  W.  R.  395,  478,  under  the  modern  Property  Tax  Act  (5  &  6 
Vict.,  c.  35,  ss.  60,  103),  although  it  is  there  held  that  an  agreement 
by  the  landlord  that  if  the  tenant  will  continue  to  pay  his  rent  in  full 
without  any  deduction  in  respect  of  property  tax  the  landlord  will  repay 
him  all  sums  he  has  paid  or  shall  pay  for  property  tax^  is  not  illegal. 

AMERICAN  NOTES. 

This  case  is  cited  in  2  Wood  on  Landlord  and  Tenant,  p.  955,  with  no 
American  cases.  Also  cited  in  Taylor  on  Landlord  and  Tenant,  with  the 
statement  that  the  contrary  is  provided  by  statute  in  New  York  and  Massa- 
chusetts, and  probably  in  other  States. 


No.  7.  — LLOYD  v.   DAVIES. 

(EXCH.  1848.) 

RULE. 

The  judgment  creditor  who  has  been  put  into  possession 
under  an  elegit  or  other  execution  is  entitled  to  sue  or 
distrain  upon  the  tenants  of  the  judgment  debtor,  without 
any  attornment  by  them. 

Lloyd  V.  Davies. 

2  Exch.  103,  104  (s.  c.  18  L.  J.  Ex.  80). 

Tenants  by  Elegit — Distress. 
[108]    A  tenant  by  elegit  has  a  right  to  distrain  without  attornment 
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The  first  count  of  the  declaration  in  case  was  for  an  excessive 
distress;  the  second  count  was  in  trover.  Plea,  not  guilty,  "by 
statute.** 

At  the  trial,  before  Cbesswell,  J.,  at  the  last  Cardigan  Summer 
Assizes,  the  plaintiff,  in  order  to  show  his  right  to  distrain,  put  in 
an  elegit,  but  did  not  prove  that  the  defendant  had  attorned  to 
him.  It  was  thereupon  contended  that  the  defendant  had  no  right 
to  distrain  without  attornment,  and  of  that  opinion  was  the  learned 
Judge,  and  the  plaintiff  had  a  verdict. 

Lush,  in  Michaelmas  Term  last,  moved  for  a  rule  calling  on  the 
plaintiff  to  show  cause  why  there  should  not  be  a  new  trial  on  the 
ground  of  misdirection.  There  was  no  need  of  attornment  In 
Sogers  v.  Pitcher,  6  Taunt.  202,  Gibes,  Ch.  J.,  says :  "  If  the  land 
had  been  in  the  possession  of  the  former  owner,  the  sheriff  might 
have  delivered  actual  possession ;  where  it  is  in  the  possession  of  a 
tenant,  the  sheriff  sets  it  out  by  metes  and  bounds,  and  the  tenant 
is  bound  thenceforth  to  pay  rent  for  his  moiety  to  the  tenant  by 
elegit  This  is  a  case  in  which  attornmeut  was  not  necessary  be- 
fore the  Statute  of  Attornments,  because  tenant  by  elegit  was  in  by 
judgment  of  law,  to  whom  attornment  was  not  necessary."  In 
Perkins,  sect.  114,  it  is  said :  "But  in  cases  of  grants  of  reversions, 
there  ought  to  be  attornments ;  otherwise  they  shall  not  pass,  if 
the  grant  be  not  by  matter  of  record,"  &c.  The  Statute  of  4  Anne, 
c.  16,  only  applies  to  the  acts  of  the  parties.  [He  also  referred  to 
Co.  Litt,  ss.  584,  585.] 

The  Court  granted  a  rule  nisi  ;  against  which 

*  Evans  (Bramwell  with  him)  now  showed  cause.  The  [*  104] 
defendant  had  no  right  to  distrain  without  attornment 
Harris  v.  Booker,  4  Bing.  96,  is  not  a  decision  upon  the  point ;  but 
Best,  Ch.  J.,  there  says,  in  delivering  the  judgment  of  the  Court : 
"  We  do  not  agree  that  an  attornment  would  have  been  unneces- 
sary, supposing  the  plaintiff  had  been  in  a  situation  to  call  for  it 
...  In  the  present  cause  the  property  is  claimed  under  a  judg- 
ment; and  even  if  the  tenant  by  elegit  had  a  right  to  enter,  we 
think  he  could  not  have  proceeded  for  rent  without  an  attornment" 
[Pabke,  B.  —  There  are  three  authorities  in  the  Year  Books  against 
you,  cited  in  Roll.  Abr.,  tit  "  Attornment "  (F),  —  37  Hen.  VI.,  33 ; 
39  Hen.  VI.,  24;  20  Hen.  VL,  7,  6.  They  settle  this  point,  and 
decide  that  attornment  is  not  necessary ;  where  the  reversion  was 
assigned  by  operation  of  law  it  was  not  requisite,  but  it  was  when 
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assigned  by  the  act  of  the  parties.  If  a  party  gets  the  reversion, 
he  is  entitled  to  the  rent  which  is  attached  to  it  Bolfe,  B.,  re- 
ferred to  Roll.  Abr.,  tit  "Execution  (B);"  Sir  Thomas  CamhelVs 
Case,  Parke,  B.  —  There  is  also  The  Bishop  of  BristoVs  Case, 
3  Leon.  113.    The  question  is  clear  upon  the  authorities.] 

Watson,  contra,  was  not  called  upon. 

Per  Curiam.^  — The  rule  must  be  Absolute, 

ENGLISH  NOTES. 

By  the  9th  section  of  the  statute  4  &  5  Anne,  c.  3  (commonly  cited 
as  4  Ann.,  c.  16),  bs.  9  and  10,  all  conveyances  are  to  be  effectual  with- 
out any  attornment,  provided  that  no  tenant  shall  be  prejudiced  by 
payment  of  rent  to  the  person  conveying,  before  he  has  notice  of  the 
conveyance.  It  was  held  in  the  case  of  Bitfis  v.  Watson  (1839),  5  M.  & 
W.  256,  that  a  rent-charge  might  be  legally  divided  by  will  or  by  deed 
operating  under  the  Statute  of  Uses  so  as  to  make  the  tenant  liable, 
without  attornment,  to  several  distresses  by  the  devisees  or  persons 
eutitled  to  the  use.  And  the  Court  intimated  an  opinion  that,  since 
the  statute  of  Anne,  a  rent-charge  may  be  divided,  to  the  same  effect, 
by  a  conveyance  of  any  kind. 

AMERICAN  NOTES. 
This  case  is  cited  in  2  Wood  on  Landlord  and  Tenant,  p.  1308,  with  no 
American  cases. 

No.  8.  — TODD  V.  FLIGHT. 
(0.  P.  1860.) 

No.  9.  — PKETTY  v.   BICKMORK 
(0.  p.  1873.) 

RULE. 

Where  the  owner  of  premises  known  by  him  to  be 
dangerous  demises  them  in  that  condition  without  provid- 
ing for  their  repair,  he  is  liable  for  an  injury  which  is  the 
natural  consequence  of  that  dangerous  condition.  But 
where  he  lets  the  premises  to  a  responsible  tenant  who 
enters  into  covenants  to  repair  which  include  the  soui-ce 
of  danger,  the  liability  is  shifted  to  the  tenant. 

1  Parks,  B.,  Aldersow,  B.,  Rolfe,  B.,  and  Platt,  B. 
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so  L.  J.  C.  P.  21-24  (8.  c.  9  C.  B.  (N.  8.)  377;  3  L.  T.  825;  9  W.  R.  U5). 

Nuisance.  —  Dangerous  State  of  Building,  —  Ir^ry  to  Adjoining  Prop-   [21] 
eirty,  —  Liability  of  Lessor. 

The  defendant,  who  was  the  owner  of  a  building  and  a  stack  of  chimneys, 
near  to  a  building  of  the  plaintiff,  demised  them  when  the  chimneys  were 
known  by  him  to  be  ruinous  and  in  danger  of  falling  upon  the  building  of  the 
plaintiff,  and  kept  and  maintained  them  in  such  ruinous  state  until  they  after- 
wards fell  upon  the  plaintiff's  building,  which'  they  did  during  the  occupation  of 
the  tenant  under  such  demise,  from  no  default  of  such  tenant,  but  by  the  laws  of 
nature.  Heldy  that  an  action  for  the  injury  the  plaintiff  had  sustained  from  the 
fall  of  the  chimneys  would  lie  against  the  defendant,  though  he  was  not  the 
oecupier  at  the  time  of  the  fall. 

The  first  count  of  the  declaration  stated  that  before  and  at  the 
time  of  the  committing  of  the  grievances  hereinafter  mentioned,  a 
certain  chapel  and  building,  situate,  &c.,  were  in  the  possession  of 
certain  persons,  to  wit,  Francis  Cuthbertson,  John  Henry  Adams, 
and  Walter  Arthur  King,  as  tenants  thereof  to  the  plaintiflF,  the 
reversion  of  and  in  the  same  then  and  still  belonging  to  the  plain- 
tiff;  and  before  the  happening  of  the  injuries  to  the  said  chapel 
and  building,  and  to  the  plaintiff  as  hereinafter  next  mentioned,  the 
defendant  was  owner  and  possessed  of  a  certain  building,  and  a 
stack  of  chimneys,  parcel  of  the  same,  near  to  the  said  chapel  and 
building  of  the  plaintiff;  and  the  said  chimneys  then  and  from 
thence  continually  until  and  at  the  happening  of  those  injuries, 
were  in  a  dilapidated,  decayed,  ruinous,  insecure,  and  improper 
state,  and  in  danger  of  falling,  and  likely  to  fall  upon  and  do  dam- 
age and  injury  to  the  said  chapel  and  building  of  the  plaintiff;  9.nd 
the  defendant,  well  knowing  the  premises,  demised  and  let  his  said 
building,  with  the  said  chimneys  in  the  said  state,  to  another  per- 
son, to  wit,  one  Benjamin  Batt,  and  wrongfully  suffered  and  per- 
mitted the  said  chimneys  to  be  and  continue,  and  kept  and 
maintained,  and  continued  kept  and  maintained,  the  same  in  the 
said  state,  until  the  same  afterwards  fell,  and  came  upon  and 
against  and  through  the  roof  and  other  parts  of  the  said  chapel 
and  building  of  the  plaintiff,  and  greatly  broke,  damaged,  injured, 
and  destroyed  the  same,  and  by  means  of  the  premises  the  plain- 
tiff had  been  and  was  injured  in  his  reversionary  estate  and  inter- 
est of  and  in  the  said  chapel  and  building. 
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Demurrer  thereto,  and  joinder  in  demurrer. 

Honyman  (Nov.  8),  for  the  defendant,  in  support  of  the  de- 
murrer. —  There  is  no  ground  for  maintaining  this  action  against 
the  landlord ;  the  liability,  if  any,  attaches  to  the  occupier  of  the 
premises.  In  Cheetham  v.  Hampson,  4  T.  R  318  (2  R  R  397),  it 
was  held  that  an  action  on  the  case  for  not  repairing  fences, 
whereby  another  party  was  damnified,  could  only  be  maintained 
against  the  occupier,  and  not  against  the  owner  of  the  fee,  who  was 
not  in  possession.  To  the  same  effect  is  Russell  v.  Shenton, 
[•  22]  3  Q.  B.  449,  11  L.  J.  Q.  B.  289.  The  plaintiff  will  *  rely  on 
the  cases  of  Bosetoell  v.  Prior,  2  Salk.  460,  and  The  King  v. 
Pedley,  1  Ad.  &  R  822,  3  L.  J.  M.  C.  119,  and  will  say  that  because 
the  premises  were  in  a  dangerous  state  at  the  time  of  the  demise, 
the  defendant  is  responsible  for  the  damage  which  the  plaintiff  has 
sustained.  In  Bosewell  v.  Prior,  the  defendant  had  erected  a  nui- 
sance and  afterwards  made  an  underlease,  and  the  question  was, 
whether,  after  a  recovery  against  him  for  the  erection,  an  action 
would  Ue  against  him  for  the  continuance  after  he  had  made  the 
underlease ;  and  the  Court  said  it  would  lie,  "  for  he  transferred  it 
with  the  original  wrong,  and  his  demise  afSrms  the  continuance  of 
it ;  he  hath  also  rent  as  a  consideration  for  the  continuance,  and, 
therefore,  ought  to  answer  the  damage  it  occasions."  A  similar 
reason  for  the  judgment  appears  in  the  report  of  the  same  case  in 
Ld.  Eaym.  713,  where  it  is  said  to  be  "very  reasonable  that  the 
action  should  lie  against  the  defendant,  because  he  erected  it,  and 
for  some  time  continued  the  enjoyment  of  it,  and  then  demised  it 
to  Shuttleworth,  rendering  rent,  so  that  he  has  made  an  agreement 
with  Shuttleworth  that  it  should  continue,  and  he  has  a  rent  for 
it."  Now,  whether  that  be  sound  reasoning  or  not,  it  cannot  apply 
to  the  present  case,  where  the  facts  are  very  different.  There  was 
an  existing  nuisance  in  Bosewell  v.  Prior,  at  the  time  of  the  demise, 
for  which  the  plaintiff  had  at  that  time  a  right  of  action.  That 
was  not  so  in  the  present  case,  nor  is  there  here  anything  to  show 
that  the  defendant  has  received  rent  for  the  continuance  of  the  nui- 
sance. With  respect  to  the  case  of  The  King  v.  Pedley,  it  is  difl&cult 
to  say  whether  it  be  law  or  not,  after  the  decision  of  this  Court  in 
Rich  V.  Basterfield,  4  C.  B.  783,  16  L.  J.  C.  R  273,  that  unless  the 
nuisance  existed  at  the  time  of  the  demise,  the  action  would  not  lie 
against  the  lessor.  There  the  action  was  brought  against  the 
owner  of  premises  for  a  nuisance  arising  from  smoke  issuing  out 
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of  a  chimney  which  he  had  erected,  the  plaintiff  contending  that 
the  defendant  having  let  the  premises  with  the  chimney  which  he 
had  so  erected,  had  impliedly  authorised  the  lighting  of  a  fire 
therein ;  but  the  action  was  held  not  to  lie,  as  the  erection  of  the 
chimney  was  not  itself  a  nuisance,  but  only  the  user  of  it  in  such  a 
manner  as  to  cause  smoke  to  issue. 

[Keating,  J.  —  There  the  tenant  had  himself  to  do  something, 
vi^.,  to  light  a  fire,  in  order  to  occasion  the  nuisance,  whereas  in  the 
present  case,  without  any  act  of  his,  the  chimneys  fell  and  occa- 
sioned the  injury  complained  of.  Byles,  J.  —  Will  an  action  lie 
against  a  person  who  has  a  chimney  which  is  in  danger  of  falling, 
but  which  does  not  overhang  his  neighbour's  ground  so  as  to 
encroach  on  the  freehold  ?  Erle,  Ch.  J.,  referred  to  The  Queen  v. 
Watts,  1  Salk.  357,  where  it  was  held  that  in  the  case  of  a  public 
nuisance  caused  by  a  ruinous  house,  the  occupier  is  liable  to  an 
indictment  for  not  repairing.] 

The  plaintiff  will,  perhaps,  rely^  on  the  passage  in  Co.  Lit  56  b, 
which  says  that  "  if  a  man  hath  a  house  near  to  my  house,  and  he 
suffereth  his  house  to  be  so  ruinous  as  it  is  likely  to  fall  upon  my 
house,  I  may  have  a  vrrit  de  domo  reparaiida,  and  compel  him  to 
repair  his  house."  But  it  was  decided  in  Chauntler  v.  Bobinson, 
4  Ex.  163,  19  L.  J.  Ex.  170,  that  there  is  no  obligation  towards  a 
neighbour  cast  by  law  on  the  owner  of  a  house,  merely  as  such,  to 
keep  it  repaired  in  a  substantial  manner,  and  that  his  only  duty  is 
to  keep  it  in  such  a  state  that  his  neighbour  may  not  be  injured  by 
its  falL  In  order  to  render  actionable  what  might  be  a  public  nui- 
sance there  must  be  some  special  damage  to  the  party  complaining. 
No  right  of  action  had,  therefore,  occurred  here  before  the  demise. 
Bonomi  v.  Backhouse,  28  L.  J.  Q.  B.  378,  shows  that  the  Statute  of 
Limitations  would  not  begin  to  run  until  the  injury  had  occurred 
from  the  fall  of  the  chimneys.  A  man  cannot  maintain  an  action 
because  his  neighbour's  premises  are  in  such  a  state  as  reasonably 
to  give  him  anxiety  for  the  safety  of  his  own  premises.  It  is  sub- 
mitted that  the  plaintiff  must  make  out,  in  order  to  maintain  this 
action,  that  the  premises  were  in  such  a  state  as  to  con- 
stitute an  existing  actionable  nuisance  at  *  the  time  of  the  [*  23] 
demise,  and  that  the  landlord  sanctioned  the  continuance  of 
the  premises  in  that  state. 

Phipson  (Gallway  with  him),  contra,  —  There  is  an  allegation  in 
the  declaration  that  the  defendant  demised  the  premises  with  the 
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chimneys  in  a  dangerous  state,  and  kept  and  maintained  the  same 
in  the  said  state  until  the  same  afterwards  fell.  The  defendant 
might  traverse  this,  and  the  plaintiff  might  prove  at  the  trial  that 
the  defendant  had  insisted  on  the  buildings  remaining  in  such 
ruinous  state,  and  on  the  tenant  not  altering  them  ;  and  if  so,  the 
case  is  precisely  the  same  as  that  of  Leslie  v.  Pounds,  4  Taunt.  649 
(13  R  R  718),  and  the  discussion  of  the  general  law  becomes 
unimportant. 

[Erle,  Ch.  J.  —  That  allegation  in  the  declaration  would  be 
proved  by  showing  that  the  landlord  did  nothing ;  if  you  say  it 
means  that  the  tenant  wanted  to  repair  and  that  the  landlord  pre- 
vented it,  that  is  what  we  cannot  suppose  it  does.] 

Then  the  question  is,  whether  a  landlord  who  has  premises 
which  he  knows  are  likely  to  fall,  but  which  he  demises  before 
they  actually  fall,  is  liable  for  the  damage  they  occasion  when 
they  do  fall.  There  is,  perhaps,  no  decision  precisely  in  point. 
It  is  said,  on  the  part  of  the  defendant,  that  there  must  be  a 
nuisance  with  a  pecuniary  loss  to  an  individual  before  the  demise, 
in  order  to  make  the  landlord  responsible  in  an  action.  It  is, 
however,  submitted  that  the  principle  to  be  deduced  from  all  the 
cases  is  in  favour  of  this,  —  that  if  the  owner  has  property  in  such 
a  state  that  it  must  lead  to  damage,  he  does  not  get  rid  of  his 
liability  by  demising  the  property  to  another.  In  Bich  v.  Baster- 
fieldy  at  the  time  the  premises  were  let  by  the  owner,  there  might 
or  not  be  a  nuisance,  according  as  the  premises  were  used  by  the 
occupier,  and  the  landlord  did  not  afterwards  interfere  or  do  any- 
thing to  occasion  the  nuisance.  But  that  is  a  very  different  case 
from  the  present  one,  where,  without  any  act  of  the  tenant,  and 
without  reference  to  his  mode  of  occupation,  the  injury  has  arisen. 
Surely  the  defendant,  who  has  let  the  building  with  the  chimneys 
in  a  state  likely  to  fall  and  injure  the  property  of  the  plaintiff,  and 
who  kept  them  in  that  state,  is  responsible  for  what  occurred, 
which  was  only  the  probable  consequence  of  chimneys  in  the 
state  in  which  they  were  in  when  he  so  demised  the  premises. 
In  The  King  v.  Pedley  Lord  Denman  said,  "The  nuisance  here 
has  been  a  natural  consequence  of  the  nature  of  the  erection; 
therefore,  on  the  principle  of  The  King  v.  Moore,  3  B.  &  Ad.  184, 
as  well  as  of  the  earlier  case,  which  shows  that  the  receipt  of  rent 
is  an  upholding  and  continuing  of  the  nuisance,  the  defendant  is 
liable."    It  is,  moreover,  apprehended  that  it  is  not  necessary  to 
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show  that  a  pecuniary  damage  was  sustained  at  the  time  of  the 
demise,  in  order  to  make  the  owner  of  the  premises  chargeable 
for  the  nuisance.  In  addition  to  the  authority  in  Go.  Lit.  56  b, 
it  is  said  in  Fitz.  K.  B.  127,  tit  Writ  de  JReparatiane  Facienda, 
"  So  if  a  man  have  a  house  adjoining  to  my  house,  and  he  suffer 
his  house  to  lie  in  decay,  to  the  annoyance  of  my  house,  I  shall 
have  a  writ  against  him  to  repair  in  such  form :  command  A.  that, 
&c.,  he  cause  to  be  repaired  his  certain  house  in  N.,  which  threatens 
destruction  to  the  nuisance  of  the  freehold  of  B.,  in  the  same  town, 
which  he  ought  and  hath  been  used  to  repair,  as  it  is  said,  &c., 
and  unless,"  &c.  If  the  owner  in  such  a  case  as  the  present  can- 
not be  made  liable,  he  can  always  free  himself  from  responsibility 
by  letting  premises  to  a  pauper,  and  the  adjoining  owner  whose 
property  may  be  injured  will  be  without  remedy. 

Honyman,  in  reply,  referred  to  Tenant  v.  Goldwin,  2  LA  Baym. 
1089 ;  Vaughan  v.  Menlove,  3  Bing.  N.  C.  468,  6  L.  J.  (N.  S.)  C.  P. 
92  ;  PenruddocVa  Case,  5  Co.  Hep.  101  B,  n,;  and  Fay  v.  Prentice^ 
1  C.  B.  828,  14  L.  J.  C.  P.  298.  Cur.  adv.  vult 


Erle,  Ch.  J.,  now  delivered  the  judgment  of  the  ■  Court.'  —  In 
this  case  the  plaintiff's  right  to  sue  some  one  in  respect  of  the 
damage  he  sustained  from  the  fall  of  the  defendant's  chimneys 
was  not  denied,  so  that  it  is  not  necessary  for  us  to  advert 
*  to  the  authorities  on  the  rights  of  parties  in  respect  of  [*  24] 
adjoining  premises,  nor  to  say  whether  the  writ  de  domo 
reparanda  lay  at  common  law,  as  is  said  in  Co.  Lit.  56  b ;  or  only 
by  local  custom,  as  said  by  Lord  Holt,  in  Tenant  v*  Qoldwin, 
2  Ld.  Raym.  1089 ;  or  to  consider  what  were  the  rights  of  a  quod 
permittat  issued  in  a  case  of  nuisance.  The  point  here  in  contest 
is,  whether  the  defendant  is  the  proper  party  to  be  sued  ?  As  to 
this  point  the  material  allegations  are,  that  the  defendant,  at  the 
time  the  cause  of  action  arose,  was  the  reversioner,  he  having 
demised  the  premises  to  Batt,  who  was  then  in  occupation ;  that 
the  chimneys  were  ruinous,  and  in  danger  of  falling,  and  were 
known  by  him  to  be  so  at  the  time  when  he  demised  them  to 
Batt ;  and  that  he,  the  said  defendant,  kept  and  maintained  them 
in  such  ruinous  and  dangerous  state.  Upon  these  facts,  the  defend- 
ant contended  that  the  action  should  be  against  the  lessee  in 

^  Eblb,  Ch.  J.,  WiLLiAHB,  J.,  Btlbs,  J.,  and  Kxatino,  J. 


334  LANDLORD  AND  TENANT. 

Na  8.  —  Todd  v.  Flight,  80  L.  J.  0.  P.  84. 

occupation,  and  not  against  himself,  being  only  the  reversioner; 
and  he  cited  Cheetham  v.  ffampson,  where  the  action  was  for  non- 
repair of  fences  and  was  held  not  to  lie  against  the  landlord,  and 
Rtissell  v.  Shenton,  where  the  action  for  not  cleansing  the  drains 
and  premises  was  also  held  not  to  lie  against  the  landlord.  On 
the  other  hand,  the  plaintiff  contended  that  in  many  cases  the 
party  suffering  damage  from  a  nuisance  had  the  option  of  suing 
either  the  lessee  in  occupation  or  the  lessor.  Thus,  where  the 
damage  was  from  the  non-repair  of  a  trap-door  over  a  cellar,  and  it 
appeared  that  it  was  the  duty  of  the  lessor  to  do  this  repair,  as 
between  him  and  the  lessee,  it  was  held  that  the  action  lay  against 
the  lessor:  Paym  v.  Rogers,  2  H.  Bl.  350  (3  R.  R  415);  and 
where  the  damage  arose  from  a  wrongful  act  of  the  defendant  in 
erecting  a  wall  which  obstructed  the  plaintiff's  light,  and  the 
defendant  had,  before  action  brought,  leased  the  premises  to  the 
party  who  was  then  in  possession,  still  the  lessor  was  held  liable 
for  the  continuance  of  the  wall  after  the  lease,  because  it  existed 
at  the  time  of  the  demise :  Bosewell  v.  Prior.  So,  where  the 
lessor  demised  houses,  either  with  a  privy  or  with  a  right  of  resort- 
ing thereto,  it  was  held  that  if  he  demised  the  privy,  either  when 
it  had  become  a  nuisance,  or  if  he  had  the  duty  of  cleansing  it 
after  it  became  a  nuisance,  he  might  be  indicted  for  the  nuisance ; 
and  if  he  demised  the  houses,  with  the  use  of  the  privy  only,  he 
would  be  the  occupier.  The  King  v.  PedUy,  These  cases  are 
authorities  for  saying  if  the  wrong  causing  the  damage  arises  from 
the  nonfeasance  or  the  misfeasance  of  the  lessor,  the  party  suffer- 
ing damage  from  the  wrong  may  sue  him.  And  we  are  of  opinion 
that  the  principle  so  contended  for  on  the  part  of  the  plaintiff  is 
the  law,  and  that  it  reconciles  the  cases.  In  Cheetham  v.  Hamp- 
8on  it  was  held  that  the  action  did  not  lie  against  the  landlord  for 
non-repair  of  the  fences,  because  he  had  no  duty  to  repair  them, 
and  therefore  was  guilty  of  no  wrong  in  non-repair.  So,  in  Russell 
V.  Shenton,  the  Court  assumed  that  the  lessor  was  not  bound  to 
cleanse  the  drains  during  the  demise,  and  so  was  guilty  of  no 
wrong.  In  Rich  v.  Basterfield  the  lessor  was  held  not  liable  for 
the  damage  occasioned  by  smoke  from  the  fires  which  the  lessee 
chose  to  make ;  but  the  reasoning  of  the  judgment  assumes  it  to 
be  law  that  the  lessor  may  be  liable  in  cases  of  nuisance  if  he  has 
been  guilty  of  a  wrong,  causing  the  damage  which  made  a  cause 
of  action.    This  is  expressed  in  many  parts  of  the  judgment,  but 
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more  particularly  in  page  805,  commenting  on  The  King  v.  Pedley, 
and  saying,  "If  the  lessor  had  demised  the  buildings  when  the 
nuisance  existed,  or  had  relet  them  after  the  user  of  the  buildings 
had  created  the  nuisance,  or  had  undertaken  the  cleansing  and 
had  not  performed  it,  we  think  he  would  have  been  made  liable 
properly/'  In  the  present  case,  it  is  alleged  that  the  defendant 
let  the  house  when  the  chimneys  were  known  by  him  to  be  ruinous 
and  in  danger  of  falling,  and  that  he  kept  and  maintained  them 
in  that  state  ;  thus  he  was  guilty  of  the  wrongful  non-repair  which 
led  to  the  damage,  and  after  the  demise  the  fall  appears  to  have 
arisen  from  no  default  of  the  lessee,  but  by  the  laws  of  nature. 
We  therefore  hold  that  the  action  lies  against  the  lessor,  and  our 
judgment  is  for  the  plaintiff.  Judgment  for  the  plaintiff. 

Pretty  and  Wife  v.  Biokmore. 

L.  R.  8  C.  P.  401-405  (a.  c.  28  L.  T.  704 ;  21  W.  R.  733). 

Nuisance.  —  Insecure  Coal-plate  in  a  PuUic  Footway.  —  Liability  to    [401] 
repair.  —  Metropolis  Local  Management  Act,  1855  (18  <jt  19  Vict, 
C.  120,  8.  102. 

The  defendant  let  premises  to  a  tenant  under  a  lease  by  which  the  latter 
covenanted  to  keep  them  in  repair.  Attached  to  the  house  was  a  coal-cellar 
nnder  the  footway,  with  an  aperture  covered  by  an  iron  plate  which  was  at  the 
time  of  the  demise  out  of  repair  and  dangerous.  A  passer-by  in  consequence 
fell  into  the  aperturo  and  was  injured. 

Held,  that,  the  obligation  to  repair  being  by  the  lease  oast  upon  the  tenant, 
the  landlord  was  not  liable  for  this  accident. 

Held,  also,  that  the  provision  in  s.  102  of  the  Metropolis  Local  Management 
Act,  1855  (18  &  19  Vict.,  c.  120),  makes  no  difference  in  this  respect. 

The  first  count  of  the  declaration  stated  that  the  defendant,  be* 
ing  possessed  of  a  messuage  with  an  arched  area  and  vault  in  front 
belonging  thereto,  in  which  a  certain  iron  coal-plate  was  aflBxed 
over  an  aperture  in  the  covering  of  the  said  vault  (and  which  said 
covering  was  for  the  protection  of  persons  using  the  highway 
there)  in,  under,  and  abutting  on  a  highway,  wrongfully,  know- 
ingly, negligently,  and  improperly  suffered  the  said  coal-plate  and 
the  fastening  of  the  said  coal-plate,  with  the  stonework  surrounding 
the  same,  to  become  and  the  same  were  out  of  repair  and  a  danger- 
ous nuisance  to  persons  lawfully  passing  on  and  along  the  highway, 
and,  whilst  the  same  were  such  a  dangerous  nuisance  as  aforesaid, 
the  defendant  let  the  said  messuage,  area,  and  vault  to  a  tenant 
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without  requiring  and  obliging  the  tenant  to  repair  the  same, 
and  without  requiring  and  obliging  the  tenant  to  repair  the  coal- 
plate  and  the  fastening  of  such  plate  together  with  the 
[•402]  *  stonework  surrounding  the  same;  by  means  of  which 
premises  and  of  the  wrongful  and  negligent  conduct  of  the 
defendant  in  that  behalf,  the  female  plaintiff,  at  the  time  she  was 
the  wife  of  the  male  plaintiff,  whilst  passing  along  the  said  high- 
way, and  whilst  the  said  messuage,  area,  vault,  and  premises  were 
in  the  possession  of  the  tenant  of  the  defendant,  and  whilst  the 
defendant  was  entitled  to  the  premises  subject  to  the  said  tenancy, 
fell  through  the  said  aperture  from  the  said  highway  into  the  area 
or  vault,  and  was  greatly  hurt,  &c. 

Second  count,  that,  before  the  committing  of  the  gHevances 
thereinafter  mentioned,  the  defendant,  being  possessed  of  the  said 
messuage,  area,  and  vault  belonging  thereto,  in  which  a  certain 
iron  coal-plate  was  affixed  over  an  aperture  in  the  covering  of  the 
said  area  and  vault  (which  said  covering  was  for  the  protection  of 
persons  using  the  said  highway  there)  in  and  abutting  upon  such 
highway  let  the  same  to  a  tenant  upon  the  terms  that  the  defend- 
ant should  and  would  put  and  would  keep  the  said  covering  of  the 
said  area  and  vault  and  the  said  coal-plate  and  its  fastening  and 
surrounding  stonework  in  repair;  and  the  said  messuage,  area, 
and  vault  were  at  the  time  of  the  committing  of  the  said  grievances 
in  the  possession  of  the  said  tenant  of  the  defendant  as  the  defend- 
ant's tenant  on  the  terms  aforesaid ;  yet  the  defendant  wrongfully 
neglected  to  put  and  to  keep  the  area  and  vault  and  the  coal-plate 
and  its  fastening  and  surrounding  stonework  in  repair,  and  wrong- 
fully and  knowingly  permitted  the  same  to  become  and  the  same 
then  were  out  of  repair  and  a  dangerous  nuisance  to  persons  law- 
fully using  the  highway :  by  reason  of  which  premises,  &c.,  as  in 
the  first  count. 

Third  count,  that,  after  the  making,  passing,  and  coming  into 
operation  of  the  Act  for  the  better  local  management  of  the 
Metropolis,  1855  (18  &  19  Vict.,  c.  120),  and  of  divers  Acts  amend- 
ing the  same,  and  of  divers  orders  in  council  made  under  and  by 
virtue  of  the  said  Acts  and  Act,  and  at  the  time  of  the  committing 
of  the  grievances  thereinafter  alleged,  the  defendant  was  the  owner 
within  the  intent  and  meaning  of  the  said  Actfl  and  Act  of  a  house 
and  premises  to  which  was  then  belonging  a  certain  vault,  arch, 
and  cellar  made   either  before   or  after  the  commencement  of 
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the  said  Act  or  Acts  under  a  certain  street  situate  and 
*  being  in  a  parish  and  district  subject  to  the  said  Act,  [*  403] 
Acts,  and  orders  in  council,  into  which  said  vault,  arch, 
and  cellar  there  was  at  the  time  aforesaid  an  opening  in  the  said 
street ;  and  that,  under  and  by  virtue  of  the  said  Act,  Acts,  and 
orders  in  council,  it  became  and  was  the  duty  of  the  defendant  to 
repair  and  keep  in  proper  order  the  said  vault,  arch,  and  cellar, 
and  all  openings  thereto  in  any  such  street  as  aforesaid ;  yet 
the  defendant,  being  such  owner  as  aforesaid,  did  not  repair  and 
keep  in  proper  order  the  said  vault,  arch,  and  cellar,  and  all  the 
openings  into  the  same  in  the  said  street;  whereby  the  female 
plaintiflF,  at  the  time  she  was  the  wife  of  the  male  plaintiff,  whilst 
passing  along  the  said  street,  fell  through  the  said  opening  in  the 
said  street  into  the  said  vault,  arch,  and  cellar,  and  sustained  such 
hurt,  &c.,  and  incurred  such  expenses,  &c.,  as  in  the  first  count 
mentioned. 

Pleas,  —  1,  not  guilty;  2,  not  possessed;  3,  to  first  and  second 
counts,  that  the  defendant  did  not  let  the  messuage,  area,  and  vault 
on  the  terms  alleged ;  4,  to  third  count,  that  the  defendant  was 
not  the  owner  of  the  said  house,  vault,  arch,  cellar,  opening,  and 
premises,  or  bound  to  repair  and  keep  in  proper  order  the  same, 
within  the  meaning  of  the  Act,  as  in  the  third  count  alleged. 
Issue  thereon. 

The  cause  was  tried  before  Brett,  J.,  at  the  last  sittings  at 
Westminster  in  this  term.  The  facts  were  as  follows:  The  de- 
fendant was  the  owner  of  a  house  in  Boundary  Boad,  St.  John's 
Wood,  which  he  let  in  June  last  to  one  Kay  on  a  lease  for  twenty- 
one  years,  determinable  at  the  end  of  the  first  seven  or  fourteen 
years,  at  the  yearly  rent  of  £65,  payable  quarterly,  with  a  covenant 
by  the  lessee  to  keep  the  premises  in  repair;  the  lessor  having 
agreed  to  put  them  in  repair  and  convert  the  lower  part  into  a 
shop.  Kay  entered  into  possession  of  the  premises  and  paid  rent. 
Connected  with  the  premises  was  a  coal-cellar  under  the  foot-path 
of  the  public  highway,  the  flap  or  iron  covering  of  the  hole  or 
shoot  whereof  was  at  the  time  of  the  demise  out  of  repair  so  as  to 
be  dangerous.  The  female  plaintiff,  walking  along  the  footway 
stepped  upon  the  flap,  which  gave  way  and  she  was  injured.  At 
the  time  of  the  accident  the  defendant's  workmen  were  still  exe- 
cuting the  repairs  which  he  had  stipulated  to  do.  But  the  tenant 
had  entered  into  possession  and  paid  rent. 
VOL.  XV.  —  22 
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[*  404]       *  The  learned  Judge  ruled  that,  as  the  duty  of  keeping 
the  premises  in  repair  wits  by  the  lease  cast  upon  the  ten- 
ant, the  defendant,  the  landlord,  was  not  liable ;  and  he  dii'epted 
a  nonsuit 

C.  Foster  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
He  submitted  that,  the  duty  of  putting  the  premises  into  repair  be- 
ing thrown  upon  the  landlord,  the  action  properly  lay  against  him 
to  avoid  circuity.  Fayne  v.  Rogers,  2  H.  BL  350  (3  R  E.  415) ; 
Bex  V.  Pedley,  1  Ad.  &  El.  822  ;  Todd  v.  Flight,  9  C.  B.  (N.  S.)  377, 
30  L  J.  C.  P.  21  (p.  329,  ante) ;  Gandy  v.  Juhher,  5  B.  A  S.  78,  33 
L.  J.  Q.  B.  51 ;  and  see  9  B.  A  S.  15  n.  He  also  referred  to  s.  102 
of  the  Metropolis  Local  Management  Act,  1855  (18  Sc  19  Vict, 
c.  120). 

BoviLL,  Ch.  J.  —  I  am  of  opinion  that  the  nonsuit  was  right 
The  person  who  is  in  possession  of  the  premises  and  who  allows 
the  coal-plate  to  be  in  a  dangerous  condition  is  the  person  respon- 
sible to  the  public  for  any  injury  resulting  from  its  being  out  of 
repair.  The  defendant  was  not  in  possession  ;  he  had  let  the 
premises  to  a  tenant  who  was  bound  by  his  covenant  to  maintain 
and  repair  them.  Primdi  fade,  therefore,  the  person  liable  was  the 
tenant.  In  all  the  cases  where  the  landlord  has  been  held  to  be 
responsible,  it  will  be  found  that  he  has  done  some  act  authorising 
the  continuance  of  the  dangerous  state  of  the  premises.  The 
ground  of  the  decision  in  Todd  v.  Flight,  9  C.  B.  (N.  S.)  377,  30  L. 
J.  C.  P.  21,  was,  that  the  declaration  contained  an  allegation  that 
the  defendant  let  the  houses  when  the  chimneys  were  known  by 
him  to  be  ruinous  and  in  danger  of  falling,  and  that  he  kept  and 
maintained  them  in  that  state  (which  allegation  must  on  demurrer 
be  assumed  to  be  true);  "and  thus,"  says  Erlb,  Ch.  J.,  "he  was 
guilty  of  the  wrongful  non-repair  which  led  to  the  damage,  and 
after  the  demise  the  fall  appears  to  have  arisen  from  no  fault  of 
the  lessee,  but  by  the  laws  of  nature."  That  is  wholly  inapplicable 
to  the  present  case ;  nor  are  any  of  the  other  cases  which  have  been 
cited.  Here,  the  coal-plate  was,  it  seems,  in  a  dangerous  and  un- 
safe state;  and  the  defendant  let  the  premises  to  a  tenant  who 
covenanted  to  maintain  and  keep  them  in  repair.  Under  these  cir- 
cumstances, how  can  it  be  said  that  the  defendant  author- 
[•405]  ised  the  thing  to  be  kept  in  a  dangerous  state?  *The 
simple  question  is,  whether  it  was  the  wrongful  act  of 
the  landlord  or  of  the  tenant    Mr.  Campbell  Foster  says  that  the 
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tenant  was  not  bound  to  repair  it.  I  differ  from  him.  The  tenant, 
knowing  that  the  coal-shoot  wanted  repair,  was  bound  to  put  it  in 
a  safe  and  proper  state.  I  think  there  was  no  obligation  on  the 
lessor  to  do  it,  and  that  the  lessee  would  have  no  remedy  over 
against  him.  If  the  duty  of  repairing  had  rested  upon  the  land- 
lord, no  doubt  he  would  have  been  liable.  But  I  see  no  evidence 
of  that,  and  therefore  I  think  the  nonsuit  was  right. 

Keating,  J.  —  I  also  am  of  opinion  that  the  nonsuit  was  right. 
In  order  to  render  the  landlord  liable  in  a  case  of  this  sort,  there 
must  be  some  evidence  that  he  authorised  the  continuance  of  this 
coal-shoot  in  an  insecure  state ;  for  instance,  that  he  retained  the 
obligation  to  repair  the  premises :  that  might  be  a  circumstance  to 
show  that  he  authorised  the  continuance  of  the  nuisance.  There 
was  no  such  obligation  here.  The  landlord  had  parted  with  the 
possession  of  the  premises  to  a  tenant,  who  had  entered  into  a 
covenant  to  repair. 

Honyman,  J.  —  I  am  of  the  same  opinion.  PrimCi  facie,  the 
occupier  of  the  premises  is  the  person  liable  for  such  an  act  of 
omission  as  this.  If  he  seeks  to  shift  the  liability  to  his  land- 
lord, he  must  show  some  circumstances  such  as  those  referred  to  at 
the  end  of  the  judgment  of  Erle,  Ch.  J.,  in  Todd  v.  Flight,  9  C.  B. 
(N.  S.)  377,  30  L.  J.  C.  P.  21.  If  the  tenant  be  under  no  obligation 
to  repair,  the  landlord  may  be  liable ;  but,  if  the  tenant  undertakes 
to  keep  the  premises  in  repair,  he  thereby  relieves  the  landlord 
from  responsibility.  Rule  refused, 

ENGLISH  NOTES. 

The  proposition  as  to  the  liability  of  the  owner  is  stated  in  the  above 
rule  in  terms  directly  supported  by  decisions  which  have  never  been 
impugned.  There  are  several  cases  in  which  the  liability  has  been 
carried  further;  but  it  would  not  be  safe  to  rely  upon  them  in  support 
of  a  general  proposition  carrying  the  liability  higher.  Rex  v.  Fedley 
(1834),  1  Ad.  &  EL  822,  was  an  indictment  for  nuisance  against  the 
owner  of  premises  on  which  were  erected  buildin-^s  with  privies  which 
would  naturally  become  a  nuisance  if  not  properly  cleansed.  The  prem- 
ises were  let  for  short  terms,  and  had  become  a  nuisance  for  want  of 
cleansing.  It  did  not  appear  whether  any  obligation  to  cleanse  them 
had  been  exacted  from  the  tenants.  The  owner  was  held  respon- 
sible by  Littledale,  J.,  on  the  ground  that  as  the  periods  of  letting 
were  short,  there  may  be  presumed  to  have  been  a  reletting  after  the 
nuisance  was  created;  by  Taunton,  J.,  on  the  ground  that  the  owner 
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of  such  property  ought  to  have  exacted  from  the  tenants  an  obligation 
to  cleanse  with  a  right  of  re-entry  in  default.  So  that  if  the  owner 
was  unable  to  abate  tbe  nuisance,  it  was  his  own  fault.  Williams,  J., 
concurred  on  the  ground  of  some  admissions  by  the  defendant  which 
implied  that  it  was  in  his  power  to  remove  the  nuisance. 

In  the  case  of  Gandy  v.  Jvhh&r  (1864),  5  B.  &  S.  78,  33  L.  J.  Q.  B. 
161,  10  Jur.  (N.  S.)  %b2,  cited  in  the  argument  for  the  plaintiff  in  the 
above  principal  case  of  Pretty  v.  Bickmore,  the  Court  of  Common  Pleas 
had  carried  the  responsibility  of  the  owner  to  an  extent  which  has  not 
been  followed  in  recent  cases.  There  the  premises  in  question  comprised 
an  area  with  a  grating  over  it.  Tbe  grating  had  for  many  years  been 
dangerous  and  a  nuisance  owing  to  its  faulty  construction  and  being 
out  of  repair.  In  this  state  the  premises  continued  to  be  in  the  posses- 
sion of  a  yearly  tenant.  The  defendant  had  succeeded  to  the  property 
under  a  devise  in  a  will,  and  without  any  knowledge  of  the  nuisance 
had  continued  the  tenancy  by  tacit  reletting.  The  Court  of  Common 
Pleas  held  the  defendant  liable.  The  case  was  subsequently  argued  in 
the  Exchequer  Chamber,  and  a  strong  Court  (consisting  of  Erle,  Ch.  J., 
Martin,  B.,  Willes,  J.,  Channel,  B.,  Keating,  J.,  Pigott,  B.,  and 
Smith,  J.)  decided  upon  a  reversal  of  the  judgment.  Their  reasons 
were  embodied  in  a  judgment  unanimously  agreed  to,  and  which  will 
be  found  reported  in  a  note  in  9  B.  &  S.  15.  This  judgment  was, 
however,  not  formally  delivered,  the  parties  having  agreed,  on  the 
suggestion  of  the  Court,  to  a  stet  processus,  see  5  B.  &  S.  485,  494. 

The  decision  in  Pretty  v.  Bickmore  was  followed  by  another  judg- 
ment of  the  Court  of  Common  Pleas  in  Owinnell  v.  Eames  (1875), 
L.  R.  10  C.  P.  658,  32  L.  T.  835.  This  also  arose  out  of  an  unsafe 
grating,  on  premises  demised  under  covenant  to  repair.  The  grating 
was  unsafe  at  the  time  of  the  demise,  but  there  was  no  evidence  that 
the  defendant,  the  landlady,  knew  of  it,  and  the  jury  found  that  she 
was  not  to  blame  for  not  knowing  of  it.  Tbe  Judge  nonsuited  the 
plaintiff,  and  the  Court  sustained  the  nonsuit. 

In  Nelson  v.  Liverpool  Brewery  Co,  (1877),  2  C.  P.  D.  311,  46  L.  J. 
C.  P.  675,  25  W.  E.  877,  it  was  held  that  if  there  were  no  misfeasance 
in  the  landlord,  as  for  instance  by  letting  the  premises  in  a  ruinous 
condition,  he  could  not  become  liable  to  a  stranger  unless  he  had  ex- 
pressly agreed  with  the  tenant  to  do  the  repairs. 

Sandford  v.  Clarke  (1888),  21  Q.  B.  D.  398,  67  L.  J.  Q.  B.  507,  69 
L.  T.  226, 37  W.  R  28,  was  a  case  of  premises  occupied  by  weekly  tenants, 
and  the  County  Court  Judge  at  the  trial  had  nonsuited  the  plaintiff 
on  the  ground  that  there  was  no  evidence  that  the  premises  were  out  of 
repair  at  the  date  of  the  original  letting.  The  Court  allowed  an  appeal. 
Wills,  J.,  giving  a  judgment  (concurred  in  by  Gbanttham,  J.)  in  which 
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the  case  of  a  weekly  tenancy  was  distinguished  from  a  yearly  tenancy, 
and  assumed  to  he  determined  without  notice;  so  that  there  was  a 
reletting  at  the  end  of  the  week. 

In  Bowen  v.  Anderson  (1894),  1  Q.  B.  164,  42  W.  R.  236,  there 
was  evidence  that  at  the  time  of  the  original  letting  the  landlord  had 
furnished  the  tenant  with  appliances  which,  if  properly  used,  would  have 
made  the  thing  secure.  The  County  Court  Judge  had  ruled  this  evidence 
to  he  immaterial,  as  (the  tenancy  heing  weekly)  there  was  a  reletting  of 
the  premises  in  the  dangerous  state ;  and  a  verdict  was  given  for  the  plain> 
tiff  accordingly.  Wills,  J.,  expressly  stated  that  he  and  his  colleague, 
in  deciding  Sandford  v.  Clarky  were  mistaken  in  holding  that  a  weekly 
tenancy  came  to  an  end  at  the  end  of  each  week :  the  contrary  having  heen 
decided  hy  Jones  v.  Mills  (1861),  10  C.  B.  (N.  S.)  788,  31  L.  J.  C.  P.  m, 
8  Jur.  (N.  S.)  387,  which  was  not  cited.  An  appeal  was  accordingly 
allowed,  and  a  new  trial  ordered. 

AMERICAN  NOTES. 

These  cases  are  cited  in  Taylor  on  Landlord  and  Tenant,  sect.  175. 

This  doctrine  is  accepted  generally  in  this  country.  Joyce  v.  Martin,  15 
Rhode  Island,  558  (wharf,  citing  Todd  v.  Flight) ;  Dalay  v.  Sacage,  145  Massa- 
chusett-s,  38  (coal-hole,  citing  Todd  v.  Flight) ;  Jackman  v.  Arlington  Mills,  137 
Massachusetts,  277  (pollution  of  stream)  ;  House  v.  Metcalf,  27  Connecticut, 
631  (exposed  miU-wheel  frightening  horses) ;  Swords  v.  Edgar,  59  New  York, 
28;  17  Am.  Rep.  295  (defective  wharf,  citing  Todd  v.  Flight) ;  Fisher  v.  Thir^ 
hell,  21  Michigan,  1 ;  4  Am.  Rep.  422,  obiter  (coal-hole  in  sidewalk,  citing  Todd 
V.  Flight) ;  Ftsh  v.  Dodge,  4  Denio  (N.  Y.),  311 ;  47  Am.  Dec.  254  (boiler  shop, 
the  Court  observing :  "  One  who  demises  his  property  for  the  purpose  of  hav- 
ing it  used  in  such  a  manner  as  must  prove  offensive  to  others,  may  himself 
be  treated  as  the  author  of  the  mischief  ") ;  Irvine  v.  Wood,  51  New  York,  224 ; 
10  Am.  Rep.  603  (coal-hole  in  sidewalk);  Campbell  v.  Portland  Sugar  Co.,  62 
Maine,  552 ;  16  Am.  Rep.  503  (defective  wharf) ;  Helwig  v.  Jordan,  53  Indiana, 
21 ;  21  Am.  Rep.  189  (drying-kiln) ;  Shipley  v.  Fifty  Associates,  101  Massachu- 
setU,  251;  3  Am.*  Rep.  346;  106  Mass.  194;  8  Am.  Rep.  318  (sloping  roof 
discharging  snow  into  street ;  but  see  Leonard  v.  Storer,  infra) ;  Ahern  v.  Steele, 
115  New  York,  203;  12  Am.  St.  Rep.  778;  5  Lawyers'  Rep.  Annotated,  449 
(citing  both  principal  cases);  Wunder  v.  McLean,  134  Penn.  State,  334;  19 
Am.  St.  Rep.  702;  Tomle  v.  Hampton,  129  Illinois,  379;  Kern  v.  Myll,  80 
Michigan,  525;  8  Lawyers'  Rep.  Annotated,  682  (unwholesome  well);  Albert 
V.  State,  66  Maryland,  325;  59  Am.  Rep.  159  (wharf);  Stenberg  v.  WUcox, 
96  Tennessee,  163;  34  Lawyers*  Rep.  Annotated,  615  (unsafe  porch,  citing  the 
first  principal  case).  In  Ahem  v.  Steele,  supra,  the  Court  said:  "The  owner 
is  responsible  if  he  creates  a  nuisance  and  maintains  it ;  if  he  creates  a  nuis- 
ance and  then  demises  the  land  with  the  nuisance  thereon,  although  he  is  out 
of  occupation  ;  if  the  nuisance  was  erected  on  the  land  by  a  prior  owner  or  by 
a  stranger,  and  he  knowingly  maintains  it ;  if  he  has  demised  premises  and 
covenanted  to  keep  them  in  repair,  and  omits  to  repair,  and  thus  they  become 
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a  nuisance ;  if  ha  demises  premises  to  be  used  as  a  nuisance,  or  for  a  business 
or  in  a  way  that  they  will  necessarily  become  a  nuisance.  In  all  such  cases  I 
believe  there  is  now  no  doubt  that  the  owner  would  be  liable."  In  the  Ameri- 
can cases  Rosewell  y.  Prior ^  2  Salk.  460,  is  much  cited. 

Some  Courts  hold  this  doctrine  even  in  cases  where  the  tenant  has  cove- 
nanted to  repair  and  keep  in  good  order.  Swords  v.  Edgar,  svprOf  and  some 
other  of  the  cases  cited  above.  Ingtoersen  v.  Rankin,  47  New  Jersey  Law,  18 ; 
54  Am.  Rep.  109,  both  disapproving  Pretty  v.  Bickmore,  supra. 

It  is  otherwise  held  in  Massachusetts ;  Leonard  v.  Storer,  115  Massachusetts, 
86;  15  Am.  Rep.  76 ;  and  so  in  Fellows  v.  Gilhuber,  82  Wisconsin,  639  ;  17  Law- 
yers' Rep.  Annotated,  577  (fall  of  defective  shelving  in  a  shop  on  a  customer), 
the  Court  citing  the  Pretty  and  Gwinnell  cases,  and  the  Massachusetts  cases, 
but  being  decidedly  in  error  in  asserting  that  *<  most  of  the  American  follow 
the  English  authorities."  The  preponderance  is  probably  the  other  way.  It 
does  not  satisfactorily  appear  that  the  landlord  can  shift  his  responsibility  to 
the  public  through  the  medium  of  the  tenant's  covenant.  In  Ahem  v.  Steele, 
supra,  the  Court  say  of  Gwinnell  v.  Eager  And  Leonard  v.  Storer,  supra:  "But 
these  cases  are  not  in  entire  harmony  with  the  decisions  in  our  own  State,  and 
probably  would  not  now  be  generally  received  as  authority  in  this  counti*y  or 
in  England."  The  element  of  knowledge  is  ignored  in  Timlin  v.  Standard 
Oil  Co.,  126  New  York,  514;  22  Am.  St.  Rep.  845  (citing  Gandy  v.  Jvb. 
her),  and  in  Albert  v.  State,  supra,  the  Court  held  the  landlord  liable  if  he 
"knew  or  could  by  the  exercise  of  reasonable  diligence  have  known  of  its 
condition." 

It  has  even  been  held  that  where  the  nuisance  was  created  by  the  tenant, 
but  the  landlord  with  knowledge  of  it  relet,  he  was  liable.  Ingeversen  v. 
Rankin,  supra  (citing  both  principal  cases) ;  Fleischner  v.  Investment  Company, 
25  Oregon,  119  (citing  Rosewell  v.  Prior,  2  Salk.  460). 

Knowledge  of  the  nuisance  in  the  landlord  is  not  essential  if  it  is  of  such 
a  character  that  the  landlord  ought  to  have  known  of  it.  Ingeversen  v.  Rankin, 
supra.  The  Court  say,  obiter:  "In  some  cases  knowledge  on  the  part  of 
the  lessor  of  the  existence  of  the  nuisance  at  the  time  of  the  demise  is  held 
to  be  an  essential  element  of  his  liability.  Gwinnell  v.  Eames,  L.  R.  10 
C.  P.  558;  State  v.  Williams,  30  New  Jersey  Law,  102.  A  different  view  was 
expressed  by  the  Queen's  Bench,  in  Gandy  v.  Jubber,  5  B.  &  S.  87,  but  as  the 
plaintiff  in  that  case,  upon  error  in  the  Exchequer  Chamber,  accepted  a  stet 
processus  on  the  recommendation  of  the  Court,  the  weight  of  that  case  may  be 
considered  lessened.  If  such  knowledge  is  an  essential  element  of  the  land- 
lord's liability,  the  cases  of  Pretty  v.  Bickmore  and  Gwinnell  v.  Eames  may  be 
reconciled  with  the  other  cases.  In  the  latter  case  it  appears  that  the  lessor 
demised  in  ignorance  of  the  defect.  In  the  former  case  the  same  ignorance 
may  be  inferred." 

In  Ahem  v.  Steele,  supra,  it  is  held  that  a  reversioner  of  premises  subject 
to  an  outstanding  lease  ig  not  liable  for  a  nuisance  existing  before  the  rever- 
sion fell  in,  of  which  he  had  no  notice,  and  which  the  lessee  was  bound  to 
remove. 

The  landlord  is  liable  if  he  lets  premises  in  such  a  condition  that  they 
necessarily  must  or  probably  may  become  a  nuisance  in  the  business  carried 
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on  upon  them.  Godley  v.  Hagerty,  20  Penn.  State,  887;  50  Am.  Dec.  781  (a 
warehouse  prostrated  by  heavy  merchandise) ;  Owings  v.  Joties,  9  Maryland, 
108  (vault  under  sidewalk) ;  Riley  v.  Simpson,  83  California,  217 ;  7  Lawyers* 
Rep.  Annotated,  622  (awning  over  sidewalk).  In  this  class  of  cases  the  ele- 
ment of  knowledge  is  necessarily  dispensed  with,  and  the  liability  is  put  on 
the  ground  that  the  lessor  ought  to  have  known  of  the  danger.  In  Edwards 
V.  N.  r.,  frc.  IL  Co.j  98  New  York,  245;  50  Am.  Rep.  659,  a  recovery  from 
the  lessor  was  denied  to  one  who  had  been  injured  by  the  fall  of  an  over- 
crowded gallery  in  a  leased  exhibition  building,  because  there  was  no  evidence 
that  the  lessor  knew  or  had  reason  to  know  that  it  would  be  so  crowded  as  to 
endanger  its  security.  Three  Judges  dissented.  The  majority  opinion  ad- 
mitted that  proof  of  negligence  to  make  the  building  suitable  for  ordinary 
use  would  have  produced  a  contrary  result.  In  Ster^terg  v.  Wilcox,  supra,  the 
landlord  was  held  liable  for  injuries  to  a  boarder  in  a  boarding-house  which 
he  had  let  with  a  defective  and  unsafe  porch.  So  of  a  public  building  leased 
for  amusements.  Oxford  v.  Leathe,  165  Massachusetts,  254.  It  has  even  been 
held  that  if  a  nuisance  is  created  by  the  tenant's  unusual  or  extraordinary  use 
of  the  premises,  the  landlord  becomes  liable  for  injuries  thereby  to  third  per- 
sons, if  he  relets  with  the  nuisance  thereon.  Fleischner  v.  Investment  Co., 
supra. 


Section  II.  —  Tenancies  for  a  Term  certain  under  Leases 
and  other  Instruments  in  Writing. 
(a)    Constitution  of  Tenancy, 

No.  10.  — CLINAN  V.  COOKR 

(LOBD  REDESDALE,  L.  C.  of  IRELAND,  1802.) 

No.  11.  — MARSHALL  v,   BEERIDGE. 
(c.  A.  1881.) 

RULE. 

An  agreement  for  a  lease,  in  order  to  satisfy  the  Statute 
of  Frauds,  must  contain  all  the  material  terms  of  the  lease 
to  be  granted. 

The  agreement  may  (under  the  4th  section  of  the 
statute)  be  made  by  an  agent  duly  authorised,  although 
his  authority  is  not  in  writing. 

The  date  from  which  the  term  is  to  commence  is  essen- 
tial ;  and  the  mere  fact  that  the  agreement  bears  a  date 
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does  not  show  that  that  date  is  intended  to  be  the  com- 
mencement of  the  term. 

Clinan  v.  Cooke. 

1  Schoales  &  Lefroy,  22-43  (9  R.  R.  3). 
Agreement  for  Lease.  —  Statute  of  Frauds,  —  Term  of  Tenancy. 

An  agreement  in  writing  for  a  lease  of  lands  not  specifying  the  term,  and 
requiring  parol  evidence  in  order  to  connect  it  with  a  writing  in  which  the  term 
is  mentioned,  does  not  satisfy  the  Irish  Statate,  7  Will.  III.,  cl2,  the  clauses  of 
which  is  copied  from  the  English  Statute  of  Frauds. 

An  agent  to  contract  for  the  sale,  &c.,  of  land  under  the  Statute  of  Frauds 
need  not  be  authorised  in  writing. 

[The  facts  of  the  case  and  the  judgment  are  reported  as  No.  70 
of  "  Contract,"  6  E.  C.  721.  The  original  report  in  Schoales  & 
Lefroy  contains  also  some  observations  of  the  Lord  Chancellor 
(Lord  Eedesdale)  made  at  the  close  of  the  argument  for  the 
defendant,  which  may  be  useful  to  enforce  the  point  as  to  the  non- 
requirement  of  writing  in  the  authority  of  the  agent.    They  are  as 

follows :  — ] 
[27]      Lord  Chancellor  :  — 

The  point  as  to  the  sufficiency  of  a  parol  authority  ought  not 
to  remain  in  doubt,  because  if  it  appear  to  be  insufficient,  there  is  an 
end  of  the  case.  But,  I  confess,  I  have  always  had  an  impression 
on  my  mind  that  the  resolutions  in  the  first  and  second  sections  of 
the  statute  had  been  different,  founded  upon  the  diflference  in  their 
wording,  and  that  the  statute  would  have  used  the  same  words  in 
the  second  section  as  in  the  first,  if  it  had  meant  the  same  thing. 
I  am  certain  there  are  many  dicta  to  that  effect  in  the  books.  It 
has  always  been  understood  in  England,  that  the  Legislature  only 
required  such  an  authority  under  this  clause,  as  was  a  lawful  one 
at  the  time  of  passing  the  Act,  to  make  contracts  binding ;  and 
though  at  all  times  (as  well  before  the  Act  as  since)  it  was  neces- 
sary to  have  an  authority  in  writing  for  creating  or  passing  an 
estate  for  another,  it  was  otherwise  as  to  contracts,  which  passed 
no  estate.  The  construction  insisted  on  by  the  counsel  for  the 
defendant  would  extend  to  make  the  acceptance  of  a 
[*28]  *bill  (not  payable  till  after  twelve  months)  by  a  mer- 
chant's clerk,  void,  unless  he  was  authorised  in  writing 
(sect.  13) ;  it  would  extend  also  to  all  contracts  for  the  sale  of  per- 
sonal chattels  made  by  an  agent.  .  .  . 
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Marshall  v.  Berridge. 

19  Ch.  D.  233-24d  (8.  c.  51  L.  J.  Ch.  329 ;  45  L.  T.  599 ;  SO  W.  B.  93). 

Agreement  for  Lease*—  Statute  of  Frauds.  —  Commencement  of  Term, 

Aa  executory  agreement  for  a  lease  does  not  satisfy  the  Statute  of  [233] 
Frauds,  unless  it  can  be  coUected  from  it  on  what  day  the  term  is  to  begin, 
and  there  is  no  inference  that  the  term  is  to  commence  from  the  date  of  the 
agreement  in  the  absence  of  language  pointing  to  that  conclusion. 

The  plaintiff  offered  to  take  a  lease  of  furnaces  from  the  defendant  condi- 
tionally upon  his  being  able  to  make  arrangements  with  other  persons  as  to 
ore.  A  loosely  drawn  memorandum  was  shortly  afterwards  signed  by  the 
parties,  substituting  certain  other  rents  for  the  rents  mentioned  in  the  letter, 
which  in  other  respects  was  to  form  the  basis  of  the  agreement.  The  defendant, 
understanding  that  the  lease  was  to  begin  immediately,  offered  possession  to  the 
plaintiff  at  once,  but  the  plaintiff  refused  to  take  it,  as  he  had  not  yet  made 
arrangements  for  ores,  and  continued  to  treat  the  agreement  as  conditional  on  his 
making  those  arrangements.  Ultimately  the  parties  differed  as  to  the  covenants 
to  be  inserted  in  the  lease,  and  the  plaintiff  commenced  his  action  for  specific 
performance. 

Held^  that  although  where  an  agreement  is  dear  the  Court  must  act  upon  its 
own  view  of  the  construction  without  regard  to  the  view  entertained  by  the 
parties,  yet  where  a  party  has  throughout  insisted  on  one  construction  of  an 
obscure  agreement,  he  cannot  get  specific  performance  on  the  footing  of  the 
opposite  construction. 

This  was  an  action  for  specific  performance  of  an  alleged  agree- 
ment by  the  defendant  to  grant  a  lease  to  the  plainti£f  of  certain 
furnaces,  &c. 

After  some  previous  correspondence  the  plaintifif  wrote  to  the 
defendant  on  the  15th  of  June,  1880,  a  letter,  the  material  parts 
of  which  were  as  follows :  — 

"  I  am  prepared  to  take  the  works  in  their  present  state  on  the 
following  terms:  Lease,  three,  five,  seven,  fourteen,  twenty-one 
years,  optional  on  my  part  only  to  give  up  at  any  one  of  the  dates 
by  giving  six  months'  notice.  Eent,  £400  per  annum  for  all  as  it 
stands,  to  include  everything  on  and  about  the  property  belonging 
to  you,  including  furnaces,  cottages,  manager's  house,  and 
all  *  surface  required  for  the  use  of  the  works  and  used  by  [*  234] 
you  and  others  when  the  furnaces  were  at  work.  That  I 
have  six  months  from  date  of  agreement  free  from  rents  and  royal- 
ties to  enable  me  to  do  the  work  I  require  and  start  the  furnaces. 
That  I  take  any  agreement  you  have  with  the  Duke  of  Somerset 
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(if  binding  on  you)  on  the  same  terms  you  have  it,  but  I  should 
prefer  to  be  left  free  to  get  other  ores,  which  I  find  can  be  obtained 
at  lower  prices.  This  offer  is  subject  to  my  being  able  to  make 
satisfactory  arrangements  for  other  ironstone  adjoining,  some  of 
which  I  have  been  offered,  and  other  of  which  I  have  no  doubt  of 
being  able  to  get " 

After  some  further  correspondence  the  following  memorandum 
was  signed  by  both  parties:  — 

"  Refoem  Club,  Pall  Mall,  S.  W.,  29  June,  1880. 
"  Seend  Furnaces,  &c. 

"  Kent  of  furnaces  to  be  £400  per  annum.  Of  ironstone  royalty 
to  be  £500  per  annum  certain,  and  in  respect  of  this  an  equivalent 
quantity  of  ironstone  at  the  following  rates  per  ton  of  20  cwt  to 
be  worked.  * 

[Heie  followed  a  table  of  rates  per  ton,  varying  according  to  the 
selling  price  of  pig-iron.] 

"  The  above  rents  to  be  paid  upon  all  worked  in  excess  of  quan- 
tity required  to  make  up  certain  rent  of  £500.  The  above  rents 
to  be  substituted  for  the  rents,  &c.,  specified  in  Mr.  Marshall's 
letter  of  15  June  to  Mr.  Berridge,  which  in  other  respects  is  to 
be  basis  of  agreement  The  rent  of  furnaces  to  include  manager's 
house  and  cottages  as  well  as  furnaces  and  land  heretofore  held 
and  used  for  the  use  thereof,  but  does  not  include  the  agricultural 
land  of  the  lessor.  A  lease  and  counterpart  containing  all  usual 
stipulations  to  be  prepared  and  executed.  * 

On  the  12th  of  July,  1880,  the  plaintiff  wrote  to  the  defendant 
as  follows :  "  There  seems  to  be  every  prospect  of  my  being  able 
to  get  some  adjoining  ore  on  satisfactory  terms,  and  shall  there- 
fore be  obliged  if  you  will  let  me  have  draft  agreement  that  I  may 
get  early  possession,  so  as  to  do  what  work  I  require  while  the 
weather  is  favourable.  The  law  part  is  generally  slow,  and  may 
cause  some  little  delay.  * 

The  defendant  replied  to  this  letter  by  a  letter  in  which 
[*  235]  he  *  insisted  that  it  was  understood  between  the  parties 

on  the  29th  of  June  that  the  ores  to  be  used  in  the  fur- 
naces were  to  be  taken  from  the  defendant  The  plaintiff  answered 
that  there  was  no  such  understanding,  and  insisted  on  the  right  to 
get  ore  from  any  quarter.     Afterwards,  on  the  22nd  of  July,  1880, 
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he  wrote  to  the  defendant:  "  I  wrote  to  you  on  the  12th  inst.  ask- 
ing for  draft  agreement  which  I  have  not  yet  received.  If  your 
solicitors  are  likely  to  he  much  longer  before  sending  it  I  mi^st 
ask  you  to  give  me  possession  at  once  as  theie  is  a  great  deal  of 
work  to  be  done,  particularly  masonry,  which  cannot  be  done  in 
winter,  and  will  cause  a  great  loss  if  not  proceeded  with  at  once. 
Please,  therefore,  send  me  authority,  so  that  I  may  take  possession 
at  once. "  The  defendant  replied :  "  I  shall  be  happy  to  facilitate 
your  having  possession  of  the  works,  but  we  must  have  agreement 
first  completed.  I  would  not  have  entertained  any  application  to 
hire  the  works  unless  substantially  the  ore  was  taken  of  or  through 
me.  The  memorandum  we  arrived  at  was  made  by  you  and  Mr. 
Dodds,  and  I  am  willing  he  should  settle  any  open  point  I 
understand  Mr.  Dodds  will  be  in  London  next  Tuesday ;  will  you 
meet  him  and  me  at  Beform  Club  on  that  day  to  finally  settle 
agreement  ?  *  The  plaintiff  wrote  in  answer  that  there  were  no 
open  points,  and  that  it  was  ready  for  the  solicitors  to  complete 
the  lease. 

In  the  early  part  of  September  a  draft  lease  was  sent  contain- 
ing a  covenant  by  the  lessee  not  to  buy,  receive,  or  use  upon  the 
premises  any  ironstone  or  iron  ore  other  than  what  he  should  have 
received  from  the  lessor.  This  was  objected  to  by  the  plaintiff, 
and  the  parties  being  unable  to  agree  the  present  action  was 
commenced. 

By  paragraph  4  of  the  statement  of  claim  it  was  alleged  that, 
''  upon  the  signature  of  the  hereinbefore  stated  agreement  of  the 
29th  of  June,  1880,  the  defendant  offered  the  plaintiff  immediate 
possession  of  the  premises  comprised  therein,  but  the  plaintiff  then 
declined  to  accept  such  possession  until  he  had  had  an  opportunity 
of  ascertaining  for  certain  that  he  could  make  the  'satisfactory 
arrangement '  referred  to  in  the  latter  part  of  his  letter  of  the  15th 
of  June,  1880.  For  some  little  time,  that  is  to  say,  for  about 
a  fortnight  after  the  execution  of  the  agreement  of  the 
♦  29th  of  June,  1880,  the  plaintiff  delayed  asking  for  or  [♦  236] 
accepting  possession  of  the  premises  comprised  in  such 
agreement,  being  in  the  meantime  occupied  in  negotiations  for 
adjoining  ores  on  favourable  terms,  in  which  negotiations  he  suc- 
ceeded, and,  by  letter  dated  the  12th  of  July,  1880,  sent  to  and 
duly  received  by  the  defendant,  the  plaintiff  expressed  his  desire 
to  get  early  possession  of  the  premises  comprised  in  the  agreement 
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SO  as  to  do  what  work  he  required  while  the  weather  was  favour- 
able, and  asked  the  defendant  to  let  him  have  the  draft  lease. " 
The  plaintiff  claimed  specific  performance  and  damages. 

The  defendant  by  his  statement  of  defence  did  not  admit  that 
any  agreement  was  come  to  between  him  and  the  plaintiff  for  a 
lease,  and  alleged  that  if  there  was  there  was  no  memorandum 
thereof  in  writing  to  satisfy  the  Statute  of  Frauds,  the  benefit  of 
which  statute  the  defendant  claimed.  The  defendant  denied  hav* 
ing  offered  the  plaintiff  possession  of  the  premises  on  the  signature 
of  the  memorandum  of  the  29kh  of  June,  1880,  or  at  any  other 
time. 

The  case  was  heard  before  Mr.  Justice  Fry.  The  argument 
principally  turned  upon  the  insertion  of  the  covenant  to  take  ores 
from  the  defendant,  and  on  some  questions  as  to  the  property  com- 
prised in  the  agreement  which  do  not  present  any  point  calling 
for  a  report.  The  objection  that  no  time  was  fixed  for  the  com- 
mencement of  the  lease  was  taken,  but  not  pressed  in  consequence 
of  the  decision  in  Jaqibes  v.  Millar ^  6  Ch.  D.  153,  and  judgment 
for  specific  performance  was  given.     The  defendant  appealed. 

Fischer,  Q.  C,  Davey,  Q.  C,  and  Northmore  Lawrence,  for  the 
appellant :  — 

The  letter  of  the  15th  of  June  and  the  memorandum  of  the  29th 
of  June,  taken  together,  do  not  constitute  an  agreement  which 
satisfies  the  Statute  of  Frauds,  for  they  do  not  show  from  what 
time  the  lease  was  to  commence.  This  letter  is  incorporated  in 
the  memorandum  and  forms  the  basis  of  it,  and  is  conditional 
on  the  plaintiff  being  able  to  make  satisfactory  arrangements.  On 
the  12th  of  July  the  plaintiff  treats  the  agreement  as  still  uncon- 
cluded.  If  it  was  a  clear  binding  agreement  it  would  not 
[*237]  be  *  material  that  the  plaintiff  did  not  understand  it  to 
be  so ;  but  if  it  is  uncertain,  the  plaintiff,  after  having  so 
long  contended  that  possession  was  not  to  be  taken  from  the  date, 
cannot  turn  round  and  obtain  specific  performance  on  the  footing 
that  it  was  an  agreement  for  an  immediate  lease.  The  fact  that 
the  agreement  does  not  specify  the  time  of  commencement  is  fatal 
to  the  plaintiff's  case.  This  point  is  not  adverted  to  in  the  judg- 
ment of  Mr.  Justice  Fry,  and  was  not  much  pressed  in  argument, 
being  treated  as  concluded  by  Jaques  v.  Millar,  in  which  his 
Lordship  had  decided  that  an  agreement  for  a  lease,  not  mention- 
ing the  date  of  commencement,  is  an  agreement  for  a  lease  to 
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commence  from  the  date  of  the  agreement  We  ask  the  Court  of 
Appeal  to  overrule  that  decision.  It  is  supported  by  no  authority. 
The  passages  in  Co.  Litt  46  b,  and  Doe  v.  Benjamin,  9  Ad.  & 
E.  644,  refer  to  actual  demises,  and  we  do  not  dispute  that  an 
actual  demise,  in  present  words,  not  saying  from  when,  is  a 
demise  from  the  date  of  the  instrument,  but  that  has  no  bear- 
ing on  the  case  of  an  executory  agreement  for  a  lease.  Blore  v. 
Sutton,  3  Mer.  237  (17  B.  R  74),  is  directly  contrary  to  Jaques 
V.  Millar.  Here  the  preparation  of  a  lease  is  contemplated,  and 
the  term  would  begin  on  the  execution  of  the  lease,  not  on  the 
date  of  the  agreement.  Even  if  Jaques  v.  Millar  were  right  it 
would  be  distinguishable  from  this  case,  for  there  was  no  refer- 
ence there  to  the  preparation  of  a  future  lease ;  and  the  document 
was  one  which  would,  before  the  passing  of  8  &  9  Vict ,  c.  106, 
have  been  an  immediate  demise. 

Cookson,  Q.  C. ,  and  Archibald  Brown  for  the  respondent :  — 

We  do  not  say  as  a  proposition  of  law  that  if  no  time  for  the 
commencement  of  a  lease  is  mentioned  in  an  agreement  the  lease 
is  to  commence  from  the  date  of  the  agreement,  but  we  say  that 
it  is  not  necessary  that  the  agreement  should  specify  the  time  of 
commencement  in  so  many  words  if  the  time  can  be  collected  from 
the  agreement  We  say  that  here  it  can  be  collected  from  its 
terms  that  the  lease  was  to  run  from  the  time  of  the  memoran- 
dum of  the  29th  of  June,  for  it  is  stipulated  that  the  plaintiff 
shall  have  six  months'  possession  rent  free  from  the  date 
of  the  agreement  *The  appellant  says  that  the  word  [*238] 
"  agreement "  means  *'  lease,  *  but  there  is  no  ground 
for  that;  "lease"  and  "agreement*  are  both  mentioned  in  the 
letter  of  the  15th  of  June,  and  must  be  taken  to  have  different 
meanings. 

[Baggallay,  L  J.  —  Do  you  say  that  the  plaintiff  was  to  be 
put  into  possession  at  once?] 

Yea 

[Baggallay,  L.  J.  — The  correspondence  shows  that  the  plain- 
tiff always  insisted  on  a  different  view. 

Jessel,  M.  R  — He  was  to  have  time  to  make  satisfactory 
arrangements.  ] 

It  is  a  reasonable  construction  that  the  plaintiff  was  to  have 
possession  six  months'  rent  free  from  the  date  of  the  agreement, 
and  the  plaintiff's  letter  and  the  memorandum  of  the  29th  of  June 
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together  fairly  bear  this  construction.     The  case  is  thus  taken  out 
of  the  authority  of  Blore  v.  Sutton. 

[Jbssel,  M.  R,  here  read  from  the  record  of  Blore  v.  Sutton, 
which  was  brought  into  Ck)urt,  and  from  which  it  appeared  that 
the  memorandum  ran :  "26  Oct.  1807.    Plans  of  the  ground,*  &a] 

The  oflFer  originally  made  by  the  plaintiff  was  no  doubt  condi- 
tional, but  we  say  that  the  memorandum  of  the  29th  of  June 
clearly  dispensed  with  that  condition. 

[Jessbl,  M.  R  —  It  may  have  done  so ;  but  how  can  you  say 
it  clearly  did  when  your  client  shows  that  he  throughout  under- 
stood it  the  other  way  ?] 

If  the  terms  of  the  memorandum  are  clear,  it  makes  no  differ- 
ence that  he  misimderstood  them. 

[Jessel,  M.  R  —  That  no  doubt  is  so ;  but  it  does  not  follow 
that  if  they  are  not  clear  he  can  persistently  insist  upon  one  view, 
and  then  turn  round  and  obtain  specific  performance  on  the  opposite 
view.] 

We  submit  that  the  terms  are  clear. 

Jessbl,  M.  R  :  — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Fry 
[*239]  granting  *  specific  performance  of  an  alleged  agreement 
between  the  plaintiff  and  the  defendant  that  the  defendant 
should  grant  the  plaintiff  a  lease  of  some  furnaces,  ironstone 
mines,  &c.  It  appears  to  me  from  the  judgment  of  the  learned 
Judge,  which  I  have  read,  I  hope,  with  sufficient  attention,  that 
he  did  not  consider  many  of  the  points  which  have  been  uiged  in 
aigument  before  us.  The  principal  point  argued  before  us  was, 
however,  taken  by  Mr.  Fischer,  the  leading  counsel  for  the  defend- 
ant in  the  Court  below,  but  was  not  pressed  because  it  was  con- 
sidered to  be  covered  by  a  previous  decision  of  the  same  learned 
Judge,  which  accounts  for  the  point  not  being  noticed  in  the  final 
judgment.  That  point  is  that  it  cannot  be  discovered  within  the 
four  corners  of  the  agreement  from  what  time  the  lease  is  to  begin. 
Of  course  if  that  is  so  the  agreement  cannot  be  enforced. 

The  view  of  Mr.  Justice  Fry  was  that  because  the  agreement 
itself  had  a  date,  therefore  that  was  the  date  from  which  the  lease 
was  to  begin.  I  must  say  that  not  only  is  there  no  authority  for 
such  a  proposition  as  a  proposition  of  law,  but  there  is  a  good  deal 
of  authority  against  it.  Amongst  other  authorities  is  the  case  of 
Blore  V.  Sutton,  decided  by  Sir  William  Grant,  which  is  exactly 
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in  point,  but  which  Mr.  Justice  Fry,  in  his  previous  decision  in 
Jaques  v.  Millar,  attempted  to  distinguish  on  the  ground  that  it 
did  not  appear  in  the  report  of  Blore  v.  Sutton  that  the  date  on 
which  the  memorandum  of  agreement  was  signed  appeared  on  the 
memorandum  itself.  I  must  say,  speaking  with  deference  to  the 
learned  author  of  that  observation,  that  I  had  come  to  an  opposite 
conclusion  on  reading  the  report,  but  in  order  to  be  quite  certain 
I  sent  for  the  record,  and  there  it  appears,  as  I  expected,  that  the 
date  was  in  the  memorandum,  and  therefore  that  supposed  dis- 
tinction between  Jaqtces  v.  Millar  and  Blore  v.  Sutton  does  not 
exist  But,  independently  of  that,  I  am  quite  unable  to  concur 
in  the  decision  in  Jaques  v.  Millar,  No  doubt  there  is  abundant 
authority  for  saying  that  if  on  a  given  day  A.  agrees  to  let  and 
B.  agrees  to  take  a  house,  and  that  operates  as  a  lease  or  present 
demise  at  law,  then  of  course  the  words,  being  in  the  present 
tense,  relate  to  the  date  of  the  instrument,  and  the  term  com- 
mences from  that  date.  That  is  what  is  meant  by  Doe  v. 
Benjamin  and  that  *  class  of  cases.  It  is  equivalent  to  [*  240] 
saying,  "  On  this  day  I  demise, "  aud  there  is  no  such  diffi- 
culty as  there  is  in  the  case  of  an  executory  agreement  to  grant  a 
lease.  Where  you  have  such  an  agreement,  not  only  is  it  not  to 
be  supposed  that  the  lease  commences  from  the  date  of  the  agree- 
ment, but  the  very  contrary  is  to  be  supposed.  There  is  always 
something  more  to  be  done,  for  at  all  events  there  is  the  lease  to 
be  prepared.  In  Jaques  v.  Millar  the  learned  Judge  says :  *  There 
is  clearly  no  indication  of  the  commencement  of  the  term,  except 
the  date  of  the  document;  but  it  is  equally  clear  that  the  agree- 
ment is  couched  in  the  present  tense.  There  is  no  express  post- 
ponement of  the  time  at  which  the  agreement  is  to  come  into 
operation :  there  is  nothing  to  be  done  beforehand,  no  repairs  and 
no  stipulation  as  to  the  preparation  of  the  lease  by  the  lessor's 
solicitor,  no  condition  precedent  to  the  operation  of  the  agree- 
ment "  I  should  think  that  in  every  case  where  parties  agree  for 
a  lease,  say  for  thirty  years,  which  by  law  must  be  an  instrument 
of  a  solemn  character  and  be  carefully  prepared,  they  contemplate 
its  preparation  as  a  condition  precedent  But  independently  of 
that,  in  this  case  there  is  a  provision,  "  a  lease  and  counterpart 
containing  all  usual  stipulations  to  be  prepared  and  executed. " 
Therefore,  if  one  desired  to  distinguish  this  case  from  Jaques  v. 
Millar,  it  could  be  distinguished  by  using  the  very  argument  used 
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by  the  learned  Judge  in  the  Court  below ;  but  I  prefer  resting  my 
decision  on  the  general  ground  that  the  mere  fact  of  there  being 
a  date  in  the  agreement  does  not  show  that  it  is  the  date  of  the 
lease,  and  that  Jaques  v.  Millar  cannot  be  sustained. 

As  I  said  before,  the  parties,  when  they  enter  into  an  agreement 
not  operating  as  a  present  demise,  intend  a  lease  to  be  prepared 
which,  primdL  facie,  will  be  dated  on  a  subsequent  day,  and  pos- 
session is  not  given  by  a  prudent  landlord  until  the  lease  is  duly 
executed.  On  the  one  side,  it  is  not  intended  that  the  lessee  shall 
have  possession  before  the  day  when  the  lease  is  executed,  nor,  on 
the  other,  that  the  lessee  is  to  pay  rent  without  having  possession. 
But  then  it  is  said  that  in  this  particular  instance  we  can  find 
within  the  four  comers  of  the  agreement  itself  a  date  for  the 
beginning  of  the  lease.  I  have  been  utterly  unable  to  fol- 
[*241]  low  that  *  argument  There  is  nothing  in  the  memoran- 
dum of  the  29th  of  June  to  give  a  date,  and  all  that  is 
said  in  the  letter  of  the  15th  of  June  is,  **  That  I  have  six  months 
from  date  of  agreement  free  from  rents  and  royalties  to  enable  me 
to  do  the  work  I  require  and  start  the  furnaces. "  It  is  suggested 
that  the  date  of  the  agreement  means  the  date  of  the  memorandum. 
But  the  letter  of  the  15th  of  June,  which  is  made  the  basis  of  the 
alleged  agreement,  says,  **  This  ofifer  is  subject  to  my  being  able  to 
make  satisfactory  arrangements  for  other  ironstone. '  It  is  a  con- 
ditional offer,  and  the  memorandum  does  not  appear  to  me  to  do 
away  with  the  condition. 

[His  Lordship  then  entered  into  a  consideration  of  difficulties 
which  had  arisen  with  regard  to  the  defendant's  agreement  with 
the  Duke  of  Somerset,  and  gave  his  reasons  for  considering  that 
the  parties  never  were  ad  idem  about  the  property  to  be  included 
in  the  proposed  lease.] 

There  is  another  observation  which  I  have  to  make.  The  plain- 
tiJBF  succeeded  in  the  Court  below  by  inducing  the  Court  to  put 
upon  the  memorandum  an  interpretation  which  he  had  always 
repudiated.  Now  it  would  be  a  very  singular  thing  that  a  man 
who  had  always  insisted  on  one  construction  of  the  agreement, 
and  had  refused  to  take  possession  because  that  was  its  proper 
construction,  should  then  come  to  a  Court  of  equity  insisting  that 
the  construction  for  which  he  had  hitherto  contended  was  wrong, 
and  that  the  agreement  had  a  totally  different  meaning,  and  should 
ask  the  Court  to  attach  that  meaning  to  it,  and  grant  on  that  foot- 
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ing  specific  performance,  the  granting  of  which  is  in  the  discretion 
of  the  Court.  I  admit,  indeed,  that  where  an  agreement  is  in 
writing  and  is  unambiguous,  it  is  the  duty  of  the  Court  to  construe 
it  quite  independently  of  the  ideas  of  the  parties  as  to  what  it . 
means;  but  where  an  agreement  is,  as  it  is  here,  ambiguous,  or 
capable  of  two  constructions,  I  think  it  would  be  very  strange 
indeed  if  a  plaintiff,  who  had  always  acted  on  the  one  construc- 
tion, should  succeed  in  persuading  the  Court  to  grant  specific 
performance  on  the  footing  that  it  ought  to  bear  the  opposite 
construction.  The  original  letter  contained  this  plain  condi- 
tion :  **  This  offer  is  subject  to  my  being  able  to  make  satisfac- 
tory arrangements  for  other  ironstone  adjoining,  some  of 
*  which  I  have  been  offered  and  other  of  which  I  have  no  [*  242] 
doubt  of  being  able  to  get.*  That  was  indisputably  a 
condition  precedent  When  you  come  to  the  memorandum  of  the 
29th  of  June,  nothing  is  said  in  terms  about  that  condition,  but  it 
is  stated  that  the  letter  in  other  respects  is  to  be  the  basis  of  agree- 
ment, and  then  it  is  stipulated  that  a  lease  and  counterpart  are  to 
be  prepared.  There  are  two  readings  of  this  memorandum.  It 
may  mean  that  the  letter  with  the  condition  is  to  be  the  basis  of 
the  agreement,  so  that  the  agreement  is  conditional,  or  it  may 
mean  that  the  parties  have  come  to  an  agreement  and  that  the 
condition  is  waived.  Now  the  plaintiff,  on  his  own  showing, 
meant  Jbo  retain  the  condition,  for  he  tells  us  that  on  the  signature 
of  the  memorandum  of  the  29th  of  June,  the  defendant,  taking 
the  second  view,  offered  to  give  him  possession,  but  the  plaintiff, 
taking  the  other  view  (and  again,  therefore,  they  are  not  ad  idem), ' 
refused  to  take  possession  until  he  had  had  an  opportunity  of 
ascertaining  whether  he  could  make  the  satisfeu^tory  arrangements 
referred  to  in  the  latter  part  of  his  letter  of  the  15th  of  June. 
Then  he  says,  in  the  4th  paragraph  of  the  statement  of  claim, 
"  The  plaintiff  delayed  asking  for  or  accepting  possession  of  the 
premises  comprised  in  such  agreement,  being  in  the  meantime 
occupied  in  negotiations  for  adjoining  ores  on  favourable  terms,  in 
which  negotiations  he  succeeded,  and,  by  letter  dated  the  12th  of 
July,  1880,  sent  to  and  duly  received  by  the  defendant,  the  plain- 
tiff expressed  his  desire  to  get  early  possession  of  the  premises 
comprised  in  the  agreement,  so  as  to  do  what  work  he  required, " 
That  is  most  uncandid  pleading,  for  anybody  reading  it  would 
conclude  that  the  plaintiff,  having  succeeded  in  the  negotiation, 
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wrote  a  letter  telling  the  defendant  that  he  had  succeeded,  and 
asking  hind  for  possession,  on  the  ground  that  the  condition  had 
been  complied  with.  But  the  letter  of  the  12th  of  July  in  fact 
amounts  to  this :  **  There  is  a  prospect  of  my  being  able  to  make 
arrangements ;  let  me  have  a  draft  agreement  so  that  we  may  settle 
the  terms,  and  then,  in  case  I  can  get  the  adjoining  property,  we 
shall  lose  no  time. "  It  is  not  a  demand  for  possession,  but  it  is 
a  request  to  have  a  draft  agreement  sent  so  that  the  law  part  may 
be  settled,  and  no  time  be  lost  when  he  is  ready  to  take  posses- 
sion.  He,  therefore,  never  did  tell  the  defendant  that  he 
[*243]  ♦had  made  satisfactory  arrangements  and  was  ready  to 
complete,  nor  did  he  ever  treat  the  contract  as  a  concluded 
one  until  they  were  quarrelling  about  the  terms  of  the  lease.  It 
appears  to  me  that  if  ever  there  was  a  case  for  refusing  a  plaintiff 
specific  performance  we  have  that  case  here ;  and  on  that  ground, 
as  well  as  the  others  I  have  mentioned,  I  think  the  decision  of 
Mr.  Justice  Fry  is  unsustainable.  The  action  must  be  dismissed 
with  costs,  and  the  appellant  will  have  the  costs  of  the  appeaL 

Bagoallay,  L.  J.  :  — 

This  is  an  action  for  specific  performance  of  an  alleged  agree- 
ment to  grant  a  lease.  In  my  opinion  no  agreement  in  writing 
sufficient  to  satisfy  the  Statute  of  Frauds  is  established.  I  agree 
entirely  with  what  has  been  said  by  the  Master  of  the  Rolls 
as  to  the  parties  not  having  been  ad  idem  even  as  regards  the 
subject-matter  on  which  they  were  desirous  of  coming  to  an  agree- 
ment But,  apart  from  that,  the  case  is  to  my  mind  disposed  of 
by  the  fact  that  no  time  is  limited  in  writing  for  the  commence- 
ment of  the  term.  The  case  of  Blore  v.  Sutton,  3  Mer.  237,  246 
(17  R  B.  74),  is  clear  and  distinct  on  the  point  Sir  William 
Grant  there  held  that  there  was  no  sufficient  agreement  in  writ- 
ing, "  because  the  memorandum  does  not  contain  some  of  the 
material  terms  of  a  building  lease,  which  this  was.  It  merely 
specifies  the  rent  and  the  number  of  years.  It  does  not  even 
specify  the  commencement  of  the  lease."  There  is  very  little 
substantial  dilBFerence  between  the  terms  of  the  written  document 
in  that  case  and  the  terms  of  the  document  in  this  case,  so  far  as 
those  terms  are  clear.  It  is  admitted  that  Mr.  Fischer  raised  this 
point  in  the  Court  below,  but  Mr.  Justice  Fry  considered  it  of 
slight  moment  and  disposed  of  it  in  the  course  of  the  argument, 
and  therefore  we  find  no  reference  to  it  in  the  judgment     His 
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ground  for  rejecting  the  argnment  was  based  on  his  own  decision 
in  Jaques  v.  Millar,  6  Ch.  D.  153,  where  he  had  held  under  some- 
what similar  circumstances  that  if  the  memorandum  of  agreement 
bore  a  date,  the  term  agreed  to  be  created  was  to  commence  from  the 
date  of  the  agreement.  He  was  under  the  impression  that  in  Blore 
V.  Sutton  the  memorandum  contained  no  date,  and  that 
therefore  the  principle  he  applied  in  Jaques  *v.  Millar  [*244] 
would  not  apply  to  that  case.  I  should  myself  have  come 
to  the  conclusion,  on  reading  the  report  of  Blore  v.  Sutton,  that 
the  date  did  appear  on  the  memorandum,  and  on  examining  the 
bill  it  appears  that  such  was  the  case.  The  supposed  distinction, 
therefore,  does  not  exist  The  decision  in  Jaques  v.  Millar  is 
then  inconsistent  with  Blore  v.  Sutton,  and  I  feel  bound  to  say 
that  I  must  dissent  from  the  conclusion  of  Mr.  Justice  Fry. 

Then  it  has  been  contended  that  the  letter  of  the  15th  of  Jime 
and  the  memorandum  of  the  29th  of  June  contain  sufficient  indica- 
tion that  the  parties  intended  the  lease  to  commence  from  the  date 
of  the  agreement,  whenever  that  agreement  might  be  executed  or 
come  to.  I  am  unable  to  find  any  such  indication.  I  should 
infer  from  the  documents  that  there  was  an  intention  that  so  soon 
as  the  plaintiff  should  be  able  to  ascertain  that  he  could  obtain 
mining  rights  on  adjoining  property,  then  an  agreement  should 
be  entered  into ;  but  I  can  find  nothing  to  show  that  the  parties 
intended  the  term  to  commence  from  the  day  when  the  final 
agreement  should  be  signed. 

The  judgment  of  Mr.  Justice  Fry  chiefly  deals  with  a  conten- 
tion on  the  part  of  the  defendant  that  in  the  lease  which  was  to 
be  executed  a  covenant  should  be  introduced  prohibiting  the  plain- 
tiff from  obtaining  his  minerals  from  any  other  source  than  the 
property  held  under  the  Duke  of  Somerset  I  am  not  disposed  at 
the  present  moment  to  differ  from  the  view  taken  by  Mr.  Justice 
Fry  on  that  point,  if  there  had  been  an  agreement  between  the 
parties.  But,  there  being  no  agreement  capable  of  being  enforced 
in  a  Court  of  equity,  I  am  of  opinion  that  the  decision  was  wrong 
and  must  be  reversed. 

Lush,  L.  J.  :  — 

I  also  am  of  opinion  that  the  agreement  sought  to  be  enforced 
is  essentially  defective  on  the  ground  stated  by  Mr.  Davey,  viz. , 
that  it  does  not  define,  nor  can  it  be  collected  from  it  with  rea- 
sonable certainty,  from  what  period  the  term  is  to  commence. 
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The  alleged  agreement  is  for  a  lease  for  three,  five,  seven,  four- 
teen, or  twenty-one  years.  Now  it  is  essential  to  the  validity  of 
a  lease  that  it  shall  appear  either  in  express  terms  or  by 
[*  245]  reference  *  to  some  writing  which  would  make  it  certain, 
or  by  reasonable  inference  from  the  language  used,  on 
what  day  the  term  is  to  commence.  There  must  be  a  certain 
beginning  and  a  certain  ending,  otherwise  it  is  not  a  perfect  lease, 
and  a  contract  for  a  lease  must,  in  order  to  satisfy  the  Statute  of 
Frauds,  contain  those  elements.  Now  I  fail  to  see  from  the  docu- 
ments in  this  case  how  any  one  can  tell  from  what  period  the  lease 
was  to  commence.  [His  Lordship  then  considered  at  some  length 
the  letter  of  the  15th  of  June,  and  pointed  out  the  impossibility 
of  determining  from  it  at  what  time  the  term  was  to  commence, 
and  further  stated  his  reasons  for  considering  that  the  parties  never 
were  ad  idem  as  to  what  was  the  subject-matter  of  the  intended 
lease,  and  concluded  by  stating  his  opinion  to  be  that  the  agree- 
ment was  essentially  defective  and  could  not  be  set  up  or  sued 
upon  either  in  law  or  equity.] 

Davey,  for  the  appellant :  — 

The  plaintiff  insisted  on  our  bringing  the  draft  lease  into 
Chambers  pending  the  appeal,  and  we  have  incurred  costs.  We 
ought  to  have  those  costs,  and  probably  the  dismissal  of  the  action 
with  costs,  without  more,  will  not  carry  them. 

Jessel,  M.  R  :  — 

No.     You  require  a  special  order,  and  we  make  it 

ENGLISH  NOTES. 

That,  in  order  to  constitute  a  valid  lease  by  an  agent,  the  authority 
need  not  be  in  writing,  is  confirmed  by  the  authority  of  the  Lord  Jus- 
tices of  Appeal  in  Chancery  in  England  in  Heard  v.  Pilley  (1869), 
L.  R.  4  Ch.  548,  38  L.  J.  Ch.  718. 

In  other  respects  the  authorities  as  to  the  sale  of  lands,  &c.,  under 
the  fourth  section  of  the  Statute  of  Frauds  (see  Nos.  22  and  23  of 
*' Contract,"  6  R.  C.  231,  and  notes,  pp.  249-252),  will  apply  equally 
to  leases  and  interests  created  under  the  third  section. 

If  possession  have  been  given  under  an  instrument  purporting  to  be 
an  agreement  for  a  lease,  but  which  does  not  explicitly  state  when  the 
term  is  to  commence,  if  it  is  consistent  with  the  writing  that  the  date 
of  giving  possession  should  be  the  commencement  of  the  term,  that 
intention  may  be  read  as  implied  in  the  writing.  In  re  Lander  and 
Bagley'a  Contract  (1892),  3  Ch.  41,  61  L.  J.  Ch.  707,  67  L.  T.  521. 
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Illustrations  of  the  same  principle  in  applying  the  fourth  section  of 
the  Statute  of  Frauds  will  be  found  in  Nos.  22  and  23  of  "Contract," 
and  notes,  6  E.  C.  230  et  seq. 


AMERICAN  NOTES. 

CUnan  v.  Cooke  is  cited  in  1  Wood  on  Landlord  and  Tenant,  p.  268,  on  the 
point  of  agency,  with  reference  to  Champlin  v-  Parish,  11  Paige  (N.  Y.  Ch.), 
406,  which  also  cites  that  case.  That  case  is  also  cited  in  Browne  on  Statute 
of  Frauds,  sect.  370  a,  with  reference  to  Inhab.  of  Alna  v.  Plvmmer,  4  Greenleaf 
(Maine),  258;  Hawkins  v.  Chace,  19  Pickering  (Mass.),  502;  Yerhy  v.  Grigby, 
9  Leigh  (Virginia),  387;  Johnson  v.  McGruder,  15  Missouri,  365 ;  Talbol  v. 
Bowen,  1  A.  K.  Marshall  (Kentucky),  436 ;  Curtis  v.  Blair,  4  Cushman  (Missis- 
sippi), 309;  Johnson  v.  Dodge,  17  Illinois,  433;  Roehl  v.  Haumesser,  114 
Indiana,  311;  Hargrove  v.  Adcock,  111  North  Carolina,  166;  Campbell  v. 
Fetterman*8  Heirs,  20  West  Virginia,  398.  That  case  is  also  cited  in  Abeelv. 
Radcliff,  13  Johnson  (N.  Y.),  297;  7  Am.  Dec.  877:  "Appears  to  have  been 
settled  upon  great  deliberation;"  "the  rule  appears  to  be  settled  upon  the 
firmest  basis.*'  "  The  term,  it  is  well  settled,  cannot  be  ascertained  by  any- 
thing short  of  written  proof."  Hodges  fr  Co.  v.  Howard,  6  Rhode  Island,  158, 
citing  CUnan  v.  Cooke,  The  principal  cases  are  also  cited  in  Taylor  on  Land- 
lord and  Tenant. 

Marshall  v.  Berridge  is  cited  in  Browne  on  Statute  of  Frauds,  sect.  385, 
referring  to  Parker  v.  Tainter,  123  Massachusetts,  185. 

The  general  American  doctrine  is  that  where  the  contract  is  contained  in 
separate  writings,  they  must  connect  themselves  by  reference,  and  that  parol 
evidence  is  not  admissible  to  connect  them.    30  Am.  Law  Rev.  864. 

The  general  rule  is  correctly  stated  in  McConnell  v.  Brillhart,  17  Illinois, 
354;  65  Am.  Dec.  661,  as  follows:  "The  writings,  notes,  or  memoranda  shall 
contain  on  their  face,  or  by  reference  to  others  that  are  traceable,  the  names 
of  the  parties,  vendor  and  vendee,  a  sufficiently  clear  and  explicit  description 
of  the  thing,  interest  or  property,  as  will  be  capable  of  identification  and 
separation  from  others  of  like  kind,  together  with  the  terms,  conditions,  and 
price  to  be  paid,  or  other  consideration  to  be  given."  Citing  Barry  v. 
Coombe,  1  Peters  (U.  S.  Sup.  Ct.),  647;  Blagden  v.  Bradhear,  12  Ves.  466; 
Dock  V.  Hart,  7  Watts  &  Sergeant  (Penn.),  172;  Mnctier's  Adm'rs  v.  Frith, 
6  Wendell  (N.  Y  ),  103 ;  21  Am.  Dec.  262 ;  Beany.  Burbank,  16  Maine,  458 ;  33 
Am.  Dec.  681 ;  Hill  v.  Roderick,  4  Watts  &  Sergeant  (Penn.),  221 ;  Sherburne  v. 
Shaw,  1  New  Hampshire,  158 ;  8  Am.  Dec.  47 ;  Fowler  y,  Letois,  3  A.  K.  Marshall 
(Kentucky),  443 ;  Dorsey  v.  Wayman,  6  Gill  (Maryland),  66 ;  Ide  v.  Stanton,  15 
Vermont,  685;  40  Am.  Dec.  698;  Freeport  v.  Bartol,  3  Maine,  310. 

In  Hewes  v.  Taylor,  70  Pennsylvania  St.  387,  it  was  held  that  parol  evidence 
was  competent  to  correct  a  mistake  in  the  date  of  a  letter,  and  in  order  to 
connect  writings  to  prove  that  a  letter  dated  the  9th  was  in  answer  to  one 
dated  the  10th  of  the  month :  "  The  agreement  would  be  good  without  a  date, 
or  even  with  an  impossible  date.  The  date  is  a  circumstance  of  identification 
as  to  time  only ;  proof  of  it  does  not  add  to,  alter,  or  change  the  terms  of  the 
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agreement."  Pennsylvania  however  has  always  been  ultra  liberal  in  admit- 
ting parol  evidence. 

In  Oifbom  v.  Phelps,  19  Connecticut,  63,  it  was  held  that  equity  would  not 
correct  a  mistake  by  which,  where  an  agreement  for  the  sale  of  land  was 
in  two  separate  papers,  one  of  sale  and  the  other  of  purchase,  each  party 
signed  the  wrong  one,  and  the  papers  did  not  refer  to  one  another  nor  express 
the  mutual  intention.  One  Judge  dissented.  This  was  founded  on  Clinan  v. 
Cooke,  1  Sch.  &  L.  22,  and  Attorne^General  v.  Sitwell,  1  Y.  &  C.  559.  The 
decision  seems  technical,  and  the  argument  of  the  dissenting  Judge  is  very 
convincing. 

The  general  rule  excluding  parol  evidence  to  connect  writings  finds  sup- 
port in  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  (N.  Y.)  280  ("  too  reasonable 
and  too  well  settled  to  be  now  disturbed,"  says  Kent) ;  Alba  v.  Strong,  94 
Alabama,  163 ;  Fowler  Elevator  Co.  v.  Cottrell,  38  Nebraska,  512. 

In  general  the  memorandum  or  agreement  must  contain,  either  in  itself  or 
by  clear  reference,  all  the  terms  of  a  complete  contract,  and  if  any  essential 
term  is  absent  it  is  insufficient  and  cannot  be  mended  by  parol  evidence. 
Abeel  v.  Radcliff,  13  Johns.  (N.  Y.)  297;  7  Am.  Dec.  377;  WardweU  v. 
WiUiams,  62  Michigan,  50;  4  Am.  St.  Rep.  814;  Hazard  v.  Day,  14  Allen 
(Mass.),  487;  92  Am.  Dec  790;  Tice  v.  Freeman,  30  Minnesota,  389;  Fry  v. 
Plau,  32  Kansas,  62;  Peck  v.  Vandermark,  99  New  York,  29;  Grace  v.  Dent- 
son,  114  Mass.  16;  Hope  v.  Dixon,  22  Grant  Ch.  (U.  C.)  439;  Baker  v.  Glass, 
6  Munford  (Virginia),  212 ;  Grafton  v.  Cummings,  99  U.  S.  100  (disapproving 
Salmon  F.  M,  Co.  v.  Goddard,  14  Howard  (U.  S.  Sup.  Ct),  446).  So  an 
agreement  for  a  lease  of  land  without  stating  price  or  term  is  void.  Abeel  v. 
Radcliff,  supra. 

It  has  been  held  however  that  the  reference  in  one  paper  to  another  need 
not  be  explicit,  but  that  it  is  sufficient  if  it  is  traceable.  Thus  in  Beckwilh  v. 
Talbot,  95  United  States,  289,  a  letter  spoke  of  '^the  agreement,"  simply,  and 
this  was  held  a  sufficient  reference  to  a  written  agreement  signed  by  the  other 
party  alone.  Mr.  Justice  Bradley,  speaking  of  the  rule  excluding  parol  evi- 
dence to  connect  such  writings,  said :  *<  But  the  rule  is  not  absolute.  There 
may  be  cases  in  which  it  would  be  a  violation  of  reason  and  common  sense  to 
ignore  a  reference  which  derives  its  significance  from  such  proof."  Founded 
on  this  decision  is  White  v.  Breen  (Alabama),  32  Lawyers'  Reports  Annotated, 
127,  in  which  the  Court  said :  "  We  are  of  opinion  that  when  all  the  writings 
adduced,  viewed  together  in  the  light  of  the  situation  and  circumstances  of 
the  parties  at  the  time  they  were  written,  show  unmistakably  that  they  relate 
to  the  same  matter  and  constitute  several  parts  of  one  connected  transaction, 
so  that  the  mind  can  come  to  no  other  reasonable  conclusion,  from  the  evi- 
dence so  afforded,  than  that  they  were  each  written  with  reference  to  those 
concurrent  or  preceding,  then  there  is  such  a  reference  of  the  one  to  the  other 
as  satisfies  the  rule,  although  reference  in  express  terms  does  not  appear. 
The  rule  is  one  founded  in  reason;  and  when,  as  practical  men,  we  look  at 
the  writings,  and  see,  inhering  in  them,  evidence  which  entirely  satisfies  the 
mind  that  they  all  relate  to  one  general  transaction,  there  is  no  reason  why 
they  should  not  be  so  considered.  There  is  in  such  case  a  direct  reference  of 
the  one  to  the  other,  within  the  meaning  of  the  law." 
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Taylor  says  the  rule  of  Marshall  v.  Berridge  is  adopted  by  statute  in  most 
of  these  States,  but  it  is  otherwise  in  New  York.  Young  v.  Dakcy  5  New  York, 
463.    (Landlord  and  Tenant,  sect.  30.) 


No.  12.— NEALE  v.  MACKENZIE. 

(ex.  oh.  FllOM  EXCH.  1837.) 
BULE. 

A  DEMISE  not  under  seal  (by  A.  to  B.)  of  premises  in 
possession  of  a  tenant  (C),  under  a  previous  demise  by  the 
same  lessor  (A.),  creates  no  legal  interest  in  the  lessee  (B.) 
during  the  term  of  the  previous  demise  (to  C). 

But  if  the  later  demise  is  by  deed  or  can  operate  by 
estoppel,  it  may  operate  as  a  grant  of  the  reversion,  and 
create  an  interest  to  take  effect  with  attornment,  or  by 
possession  on  the  expiry  or  other  determination  of  the 
term  under  the  previous  demise. 

Veale  v.  Maokeiude. 

1  Meeson  &  Welsby,  747-764  (s.  c.  2  Gale,  174;  6  L.  J.  Ex.  263). 

Parol  Demise, — Void  hy  Reason  of  Possession  under  Prior  Lease. 

A  lessee  (under  a  parol  demise)  of  one  hundred  acres  of  land  accepted  [747] 
the  lease  and  entered  upon  tbe  land.  Upon  his  entry  he  found  eight 
acres  in  the  possession  of  a  person  entitled  under  a  prior  lease  firom  the  lessor, 
and  that  person  kept  possession  of  the  eight  acres,  until  half  a  year's  rent  be- 
came due,  and  ezcladed  the  lessee  from  tbe  enjoyment  during  tbat  period,  the 
lessee  continuing  in  possession  of  the  remainder.  It  appeared  from  the  dates 
of  and  averments  in  the  pleadings,  that  the  prior  lease  was  for  a  term  extending 
beyond  tbe  duration  of  the  latter  lease.  Heldy  on  error  (leversing  tbe  judg- 
ment of  the  Court  of  Exchequer),  that  the  latter  demise  was  wbolly  void  as  to 
the  eight  acres ;  and  that  the  rent  was  not  apportionable,  and  the  lessor  was 
not  entitled  to  distrain  for  the  whole  rent  or  any  part  of  it. 

Writ  of  error  on  the  judgment  of  the  Court  of  Exchequer  (re- 
ported in  2  a,  M.  &  R  84). 

[The  points  in  question  sufficiently  appear  from  the  judgment  of 
the  Court,  which,  after  a  full  argument  and  consideration,  was 
delivered  by] 


360  LANDLORD  AND  TENANT. 

Ho.  12.  —  Heale  v.  MMk«iiiM»  1  Kom.  &.  WeU.  756-758. 

[756]  Lord  Denman,  Ch.  J.  —  This  is  an  action  of  trespass  for 
entering  the  plaintiffs  dwelling-house  and  taking  his  goods. 
The  declaration  is  dated  the  25th  of  April,  1834.  The  defend- 
ant, on  the  24th  of  May,  1834,  pleaded  that  he,  being  seised 
[*757]  of  the  dwelling-house  and  certain  other  premises,  *  demised 
the  same  to  the  plaintiff  for  one  year  from  the  25th  of 
June,  1833,  at  the  rate  of  £70,  payable  quarterly ;  that  the  plain- 
tiff accepted  the  lease,  and,  by  virtue  of  the  said  demise,  entered 
into  and  upon  the  said  demised  premises,  and  thereupon  became 
and  yet  was  possessed  thereof  for  the  said  term  so  granted  to  him 
as  aforesaid;  and  until  the  25th  of  December,  1833,  and  from 
thence  until  and  at  the  time  when,  &c.,  held  and  enjoyed  the 
dwelling-house  and  premises  by  virtue  of  the  said  demise;  that,  on 
the  said  25th  of  December,  1833,  £35  of  the  rent  was  in  arrear, 
wherefore  the  defendant  entered  and  made  a  distress  for  the  same. 
The  plaintiff,  on  the  6th  of  December,  1834,  replied  that  one 
Adam  Charlton,  before  the  demise  in  the  plea  mentioned,  and  from 
thence  and  still  was  in  possession  of  eight  acres  of  land  of  the  said 
demised  premises,  under  and  by  virtue  of  a  demise  theretofore 
made  by  the  defendant  to  him,  which  demise  was  then  and  from 
thence  had  been  and  still  was  in  full  force  and  undetermined, 
whereby  the  plaintiff  did  not  and  could  not  enter  into  the  posses- 
sion of,  or  hold  or  enjoy  the  said  last-mentioned  land,  so  being  par- 
cel of  the  demised  premises  in  the  plea  mentioned;  and  although 
he  had  been  willing  and  desirous  of  entering,  he  had  been  kept  out 
of  possession  by  Adam  Charlton  by  virtue  of  the  demise  to  him, 
and  the  plaintiff  had  been  prevented  from  holding  and  receiving 
the  profits. 

The  rejoinder  alleges  that  the  plaintiff,  at  the  time  of  his  enter- 
ing on  the  demised  premises,  had  notice  that  Adam  Charlton  was 
in  possession  of  the  eight  acres  as  tenant  to  the  defendant,  under  a 
demise  for  a  term  then  unexpired. 

To  this  rejoinder  there  is  a  special  demurrer,  for  inconsistency 
with  the  plea  and  departure  therefrom. 

The  question  to  be  determined  is,  whether  the  replication  be  an 
answer  to  the  plea. 
[*  758]       *  It  has  been  argued  that  the  impediment  to  the  plain- 
tiffs obtaining  possession    of   the  eight  acres   demised  to 
Adam  Charlton  by  the  defendant  previously  to  the  demise  made  to 
the  plaintiff  is  in  the  nature  of  an  eviction.     On  one  side  it  is  con- 
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tended  that  it  is  analogous  to  an  eviction  by  title  paramount,  the 
right  of  Adam  Charlton  being  prior  to  the  demise  made  by  the  les- 
sor, and  to  the  title  acquired  under  that  demise  by  the  lessee ;  and 
on  the  other  side,  that  it  is  analogous  to  an  eviction  by  the  tortious 
act  of  the  lessor,  since  the  impediment  arises  from  the  wrongful  act 
of  the  lessor  himself  in  demising  land  which  he  had  already  parted 
with,  and  is  not  to  be  distinguished  in  principle  from  the  case  of 
an  entry  upon  the  lessee  under  a  demise  made  by  the  lessor  to  a 
stranger  immediately  after  possession  taken  by  the  lessee. 

If  the  former  of  these  views  be  adopted,  the  rent  will  be  appor- 
tionable,  and  the  distress  justified  by  the  plea :  for  it  is  clear  that 
a  person  may  distrain  for  apportionable  rent ;  and,  if  the  defendant 
was  entitled  to  distrain  at  all,  the  action  of  trespass  cannot  be 
maintained.  If  the  latter  view  be  correct,  the  defendant  was  not 
entitled  to  distrain  at  all,  so  long  as  the  plaintiff  was  kept  out  of 
possession  of  any  part  by  his  wrongful  act. 

But  we  are  of  opinion  that  the  impediment  to  the  plaintiff's  tak- 
ing possession  in  this  case  is  not  analogous  to  an  eviction,  for  it 
appears  to  us  that  no  interest  in  the  eight  acres  previously  demised 
to  Adam  Charlton  passed  to  the  plaintiff  by  the  demise  subse- 
quently made  to  him.  The  demise  to  Adam  Charlton  covered  the 
whole  time  during  which  the  rent  distrained  for  accrued. 

But  it  has  been  supposed  that  notwithstanding  the  demise  to 
Adam  Charlton,  by  which  the  defendant  had  parted  with  his  right 
of  possession  in  the  eight  acres,  the  plaintiff  by  his  subsequent 
lease  took  an  inter  esse  termini  in  these  eight  acres  for  the  period  of 
his  own  lease,  viz.,  one  year,  so  as  to  give  him  a  right  to  a 
term  for  all  that  *  period,  and  to  the  possession  on  the  [*  759] 
determination  of  the  prior  lease  by  efflux  of  time,  or  by 
any  other  lawful  mode,  whenever  and  in  whatever  way  it  should 
be  determined ;  and  that  the  existence  of  the  prior  demise  being 
the  impediment  by  which  alone  the  plaintiff  was  prevented  from 
obtaining  possession  under  the  demise  to  him,  the  case  must  be 
governed  by  the  same  principle  as  that  of  an  eviction  by  title  par- 
amount ;  and,  if  any  interest  in  the  eight  acres  did  pass  to  the 
plaintiff  under  the  demise  to  him,  we  might  possibly  be  disposed 
to  accede  to  this  view  of  the  case,  considering  that  eviction  by 
title  paramount  means  eviction  by  a  title  superior  to  the  titles 
both  of  lessor  and  lessee,  against  which  neither  is  enabled  to  make 
a  defence. 
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It  appears  to  us,  however,  upon  authority  which  we  do  not  feel 
ourselves  at  liberty  to  dispute,  that  the  demise  to  the  plaintiff  of 
the  eight  acres  in  question  was  wholly  void. 

It  has  been  already  observed  that  the  demise  to  Charlton  made 
previously  to  the  demise  to  the  plaintiff  covers  the  whole  of  the 
plaintiff's  term,  or  at  least  the  whole  period  for  which  the  distress 
was  made.  Now  it  is  expressly  laid  down  in  Bacon's  Abr.,  Leases 
(N)  (which  is  to  be  considered  as  the  language  of  Lord  Chief 
Baron  Gilbebt),  as  follows :  "  If  one  make  a  lease  to  A.  for  ten 
years,  and  the  same  day  make  a  parol  lease  to  B.  for  ten  years  of 
the  same  lands,  this  second  lease  is  absolutely  void,  and  can  never 
take  effect  either  as  a  future  interesse  termini  or  as  a  reversionary 
interest,  though  the  first  lessee  should  forfeit  or  otherwise  deter- 
mine his  estate,  or  though  the  first  lease  were  on  condition,  and 
the  condition  broken  within  ten  years ;  neither  shall  the  lessor 
have  the  rent  reserved  upon  such  second  lease,  but  such  second 
lease  is  absolutely  void,  as  if  none  such  had  been  made.  The  rea- 
son whereof  is,  because  the  first  lease  being  made  for  ten  years,  the 
lessor  during  that  time  had  nothing  to  do  with  the  posses- 
[*  760]  sion,  or  to  contract  with  any  other  for  it ;  *  and  the  second 
lease  being  made  the  same  day,  and  for  no  longer  term 
than  the  first  ten  years,  would  not  pass  any  interest  as  a  future 
interesse  termini  certainly ;  for  the  first  lessee  had  the  whole 
interest  during  that  time,  and  his  forfeiture  or  determination  of  it 
sooner,  which  was  perfectly  contingent  and  accidental,  shall  never 
make  good  the  second  lease  as  a  future  interesse  termini,  when  at' 
the  time  of  making  thereof  it  was  absolutely  void  for  want  of  a 
power  in  the  lessor  to  contract  for  it :  and  as  a  reversionary  inter- 
est it  cannot  be  good  for  want  of  a  deed."  And  a  little  further  on, 
"  But  now,  if  such  second  lease  had  been  made  for  twenty  years, 
then  it  had  been  good  as  a  future  interesse  termini  for  the  last  ten 
years,  and  void  for  the  first  ten  years  for  the  reasons  before  given, 
but  for  the  last  ten  years  it  had  been  good ;  because,  when  the  first 
ten  years  were  elapsed,  the  second  lessee  might  then  execute  and 
reduce  into  possession  by  entry  as  well  as  if  it  had  been  at  first 
made  in  possession ;  for  it  had  been  good  for  the  whole  twenty 
years  if  the  first  lease  had  not  stood  in  the  way,  and  that  can  stand 
in  the  way  no  longer  than  it  continues,  and  therefore,  by  its  termi- 
nation, lets  in  the  second  lease ;  but,  as  a  grant  of  the  reversion, 
such  second  lease  could  not  be  good  for  want  of  a  deed,  for  the  rea- 


B.  C.  VOL.  XV.]      SECT.  IL     LEASES,  ETC.     (a)  CONSTITUTION,  ETC.      363 
Ho.  18.  — Haale  ▼.  Kadraiiiie,  1  IEmb.  &  Welt.  760-761. 

sons  before  given,  neither  could  any  attornment  help  it  or  let  in 
the  second  lease  till  the  first  ten  years  ran  out  by  effusion  of  time.'' 
And  afterwards  it  is  said  that  if,  after  a  lease  for  ten  years,  a  sec- 
ond lease  by  deed  poll  were  made  for  twenty  years,  it  might  take 
effect  with  attornment  as  a  grant  of  the  reversion,  or,  if  no  attorn- 
ment could  be  had,  "  yet  it  would  enure  as  a  future  interesse  ter- 
mini for  the  last  ten  years,  and  would  be  absolutely  void  for  the 
first  ten  years,  as  much  as  if  it  had  been  made  by  parol" 

It  has  been  remarked  that  the  doctrine  here  laid  down  is  derived 
from  the  argument  of  counsel  in  the  case  of  Bracehridge  v.  Clowse, 
in  Plowd.  421 ;  but  it  may  be  answered,  that  although  the 
matter  introduced  into  Bacon's  *  Abridgment  is  first  dis-  [*  761] 
tinctly  found  in  the  argument  set  forth  at  length  in  Plow- 
den,  it  now  stands  upon  the  authority  of  Lord  Chief  Baron  Gilbert. 
Moreover,  the  point  immediately  under  consideration  in  this  case 
is  confirmed  by  the  opinion  of  Gawdy,  J.,  in  Dave  v.  Willcot,  Cro. 
Eliz.  160,  who  says, "  If  a  lease  be  made  for  two  years,  and  after  the 
lessor  let  the  land  for  four  years,  this  is  but  a  lease  for  two  years, 
although  the  first  lessee  surrender,  for  he  had  no  power  to  contract 
for  the  first  two  years  at  the  beginning ;  but  otherwise  when  the 
estate  is  determinable  upon  an  uncertainty ; "  and  cites  Plowd. 
Comment.,  Smith  &  Stapleton's  case,  which  is  the  case  where  the 
argument  is  fully  stated,  fo.  432. 

It  may  be  remarked  also  that  in  Comyns's  Digest,  title  Estates 
(G,  13),  it  is  said  that  a  lease  which  cannot  take  effect  in  interest, 
except  by  possibility,  if  it  be  not  an  estoppel,  shall  be  void  ;  as,  if 
tenant  in  fee  leases  by  parol  to  A.  for  nine  years,  and  the  same 
day  to  B.  for  nine  years,  the  lease  to  B.  shall  be  void.  For  this 
he  cites  Plowden,  432,  and  though  this  statement  be  only  part  of 
the  language  of  the  apprentice  who  argued  the  case  of  Smith  v. 
Stapletan,  Chief  Baron  Comyns,  by  introducing  it  in  this  general 
way,  must  be  considered  as  adopting  it  in  some  degree,  at  least,  as 
authority :  in  what  is  said  by  Gawdy,  as  referred  to  in  Cro.  Eliz. 
160,  there  is  afterwards  added  Smith  v.  StapUion,  Plowd.  426, 
though  it  is  not  clear  whether  this  be  his  language  or  that  of  the 
reporter. 

This  same  doctrine,  as  far  as  regards  a  second  parol  lease  for 
years  after  a  former  lease  for  years,  appears  to  have  been  treated 
as  clear  law  in  various  books ;  though  the  effect  of  such  a  lease 
made  after  a  prior  lease  for  life  has  been  the  subject  of  discussion. 
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See  Bro.  Abr.,  Lease,  pL  35,  48;  Plowden,  521,  note  of  the 
reporter ;  Welchden  v.  MkiTigton,  Plowd.  521 ;  Plowden'a  Quseries, 
122  and  161 ;  Sir  Hugh  Cholmondelet/'s  Case,  Moore,  344,  in  the 
argument  of  Cook,  Attorney-General.  So,  in  Watt  v. 
[*762]  Maydewdl,  Button,  105,  "If  a  man  make  a  lease  *for 
twenty-one  years,  and  after  makes  a  lease  for  twenty-one 
years  by  parol,  that  is  merely  void ;  but  if  the  second  lease  had 
been  by  deed,  and  he  had  procured  the  former  lessee  to  attorn,  he 
shall  have  the  reversion."  Edwards  v.  Staler,  Hardr.  345,  argw- 
endo.  So,  Sheppard's  Touchst.  275  b :  "If  the  second  lease  be  for 
the  same  or  a  less  time,  as  if  the  first  lease  be  for  twenty  years, 
and  the  second  lease  be  for  twenty  or  for  ten  years,  to  begin  at  the 
same  time,  these  second  leases  are  for  the  most  part  void ; "  but 
•  if  the  second  lease  be  by  fine,  deed  indented,  or  poll,  it  may  pass 
the  reversion  with  attornment  when  attornment  is  necessary,  and 
without,  if  not  necessary.  But  if  the  second  lease  be  by  word  of 
mouth  it  is  otherwise  : "  "  And  if  the  second  lease  be  by  fine,  or 
deed  indented,  then  it  may  work  by  way  of  estoppel  both  against 
the  lessor  and  the  lessee ;  so  that,  if  the  first  lease  happen  by  any 
means,  as,  by  surrender  or  otherwise,  to  determine  before  it  be 
run  out,  then  the  second  lessee  shall  have  it." 

Upon  these  authorities,  therefore,  we  feel  ourselves  obliged  to 
hold  that  the  lease  to  the  plaintifif  was  utterly  void,  so  far  as 
regarded  the  eight  acres  demised  to  Charlton. 

If  that  be  so,  we  are  unable  to  distinguish  the  case  in  principle 
from  that  of  Gardiner  v.  Williamson,  2  B.  &  Ad.  336,  where  the 
tithes  of  a  parish,  together  with  a  messuage  used  as  a  homestead 
for  collecting  the  tithes,  having  been  demised  by  parol  at  a  rent 
of  £200  per  annum,  and  a  distress  made  for  arrears,  the  Court  of 
King's  Bench  held  that  an  action  of  trespass  would  lie,  because 
the  demise  of  the  tithes,  being  by  parol,  was  void.  There  was 
no  valid  demise,  it  was  said,  of  the  whole  subject-matter,  nor  any 
distinct  rent  reserved  for  that  part  of  it  upon  which  there  might 
have  been  a  legal  distress.  That  case  was  the  stronger,  because  it 
was  contended  that  the  whole  rent  must  be  taken  to  be  issuable 
out  of  the  corporeal  hereditament,  upon  which  alone  a  dis- 
[*  763]  tress  could  be  made.  *  And  accordingly,  in  a  case  of  a 
lease  by  indenture.  Dyer  is  reported  to  have  held  (Moore, 
50),  that  if  lands  at  common  law  and  copyhold  lands  are  leased 
by  indenture  rendering  rent,  all  the  rent  is  issuing  out  of  the 


R.  C.  VOL.  XV.]      SECT.  H.     LEWISES,  ETC.     (a)  CONSTITUTION,  ETC.      365 
Vo.  12.  — Haale  ▼.  MackeMia,  1  Mom.  &  WeU.  768-784. 

lands  at  common  law ;  for  the  lessor  had  no  power  to  make  such 
a  lease  of  copyhold,  wherefore  as  to  this  the  lease  is  utterly  void  ; 
but  it  is  added,  that  if  a  man  lets  lands,  parcel  of  which  he  is 
seised  of  by  disseisin,  then  the  rent  is  issuing  out  of  all  the  land, 
and  by  the  entry  of  the  disseisee  the  rent  shall  be  apportioned, 
because  the  lease  of  this  was  not  void  but  voidable.  In  this  last 
case  the  tenant  took  an  interest,  and  enjoyed  all  the  lands  demised 
till  the  time  of  his  being  evicted  from  a  parcel  thereof  by  the  dis- 
seisee, and  was  therefore  liable  in  respect  of  such  interest  and 
enjoyment  to  a  portion  of  the  rent  In  the  case  before  the  Court, 
which  is  not  the  case  of  a  demise  by  indenture,  the  rent  is  reserved 
in  respect  of  all  the  land  professed  to  be  demised,  and  to  be  issuing 
out  of  the  whole  and  every  part  thereof ;  and  as  the  plaintiff,  as 
to  a  portion  of  the  land  comprised  in  the  demise  (which  might  be 
great  or  small,  as  far  as  the  principle  is  concerned),  has  taken  no 
interest,  and  had  no  enjoyment,  and  is  not  bound  by  any  estoppel, 
we  are  of  opinion  that  the  distress  made  by  the  defendant  is  not 
justifiable,  either  in  respect  to  the  whole  rent  reserved  or  any  por- 
tion of  it 

It  may  further  be  observed,  that,  even  supposing  the  plaintiff  to 
have  taken  an  interesse  termini  in  the  eight  acres,  capable  of  being 
executed  by  entry  in  case  the  demise  to  Charlton  should  happen 
to  be  forfeited  or  surrendered,  yet,  as  that  demise  to  Charlton  was 
in  force  at  the  commencement  of  the  plaintiff's  tenancy,  and  con- 
tinued during  the  whole  period,  in  respect  of  which  the  distress 
has  been  made,  no  demise  of  those  eight  acres  to  the  plaintiff  ever 
took  effect ;  and,  consequently,  no  right  to  any  rent  in  respect  of 
those  eight  acres  has  ever  come  into  existence.  And  we  are  not 
aware  of  any  case  where  an  entire  rent  reserved  has  been 
held  to  be  apportionable,  in  *  which  the  tenant  has  not  [*  764] 
been  at  some  period  subject  to  the  entire  rent  by  virtue  of 
the  demise.  Here,  the  right  of  apportionment  is  not  founded  upon 
any  eviction,  or  other  matter  occurring  subsequently  to  the  demise, 
but  upon  an  original  defect  in  the  demise  itself  by  which  the 
entire  rent  was  reserved.  In  this  respect  it  is  strictly  analogous 
to  Oardiner  v.  Williamson. 

In  the  case  of  Tomlinson  v.  Day,  5  Moore,  558,  which  has  been 
referred  to,  the  landlord  did  not  claim  an  apportioned  part  of  an 
entire  rent,  either  by  avowry  for  a  distress  or  by  action  for  the 
rent    It  was  an  action  for  use  and  occupation,  in  which  he  was 
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allowed  to  make  use  of  an  agreement  for  a  lease  (according  to  the 
express  provision  of  the  statute  11  Greo.  II.,  c.  19,  s.  14),  "as  evi- 
dence of  the  quantum  of  damages  to  be  recovered ; "  and,  as  the 
defendant  had  been  interrupted  in  the  full  enjoyment  of  what  had 
been  agreed  for,  the  plaintiff  was  held  "  entitled  to  recover  a  rea- 
sonable compensation  for  the  property  enjoyed  by  the  defendant 
as  an  equivalent  for  rent."  The  interruption  to  the  defendant's 
right  of  exclusive  sporting  was  indeed  compared  by  Lord  Chief 
Justice  Dallas  and  Mr.  Justice  Richardson  to  an  eviction ;  but, 
if  it  was  an  eviction,  it  was  clearly  an  eviction  by  title  paramount. 
The  agreement  for  exclusive  sporting  was  not  void  on  account  of 
the  landlord  having  made  a  prior  agreement  to  let  it  to  some  other 
person  ;  but  it  was  defeated,  because  other  persons  interfered  who 
had  a  right  superior  to  that  of  the  landlord.  Supposing  the  cir- 
cumstances, therefore,  to  amount  to  an  eviction,  it  would  be  a  case 
of  apportionment  according  to  the  acknowledged  rule,  and  would 
not  assist  the  argument  in  favour  of  the  defendant. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  ought  to  be  reversed. 

JudgToent  reversed. 
ENGLISH  NOTES. 

The  above  ca8e  is  important  to  show  the  strict  rule  at  law.  Under 
the  modern  practice  since  the  Judicature  Acts,  other  elements  might 
have  to  be  taken  into  consideration.  For  instance,  if  the  intending 
tenant  under  the  agreement  had  entered  into  occupation  substantially 
of  the  property,  under  such  circumstances  that  the  Court  would  decree 
specific  performance  with  or  without  compensation,  the  tenant,  being 
in  possession  under  an  equitable  right,  would  be  in  the  same  position 
for  the  purposes  of  a  distress  or  action  for  rent  as  if  he  were  legal  tenant 
of  the  land.  Walsh  v.  Lonsdale  (C.  A.  1882),  21  Ch.  D.  9,  62  L.  J. 
Ch.  2,  46  L.  T.  858,  31  W.  R.  109.  But  it  is  to  be  kept  in  mind  that 
the  principle  of  Walsh  v.  Lonsdale  depends  on  the  jurisdiction  of  the 
Court  to  enforce  the  remedies  at  law  and  equity  concurrently;  and  where 
the  Court  has  no  such  jurisdiction,  cannot  be  applied.  Foster  v.  Reeves 
(C.  A.  1892),  2  Q.  B.  255,  61  L.  J.  Q.  B.  763,  67  L.  T.  537,  40  W.  R. 
695. 

The  latter  part  of  the  rule  is  clearly  implied  by  the  expressions  used 
by  Lord  Denmaw  on  p.  365,  supra.  The  principle  is  explicitly  con- 
firmed on  the  authority  of  these  expressions  by  the  judgment  of  the 
Irish  Court  of  Queen's  Bench  in  the  case  of  Ecclesiastical  Commis- 
sioners V.  (y  Connor  (1858),  9  Ir.  C.  L.  Rep.  243.     This  was  an  action 
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for  reDt  under  an  indenture  of  lease  for  three  lives  of  a  house  and  lands  at 
the  yearly  rent  of  £400.  There  was  a  defence,  framed  upon  the  lines  of 
that  in  Neale  v.  Mdckenzie^  to  the  effect  that  the  defendant  was  kept  out 
of  possession  of  two  roods  of  the  land  by  reason  of  a  prior  demise.  The 
case  was  argued  on  a  demurrer  to  this  defence.  The  Court,  in  a  judg- 
ment delivered  by  Lefroy,  Ch.  J.,  held  that  the  defence  was  not  a  good 
answer  to  the  claim  for  the  whole  rent.  He  observed  that  in  the  case 
of  Neale  v.  Mackenzie  the  second  lease  was  not  under  seal ;  and  the 
ground  taken  in  the  judgment  of  the  Exchequer  Chamber  delivered  by 
Lord  Denman  was  that  with  regard  to  the  eight  acres  no  interest  at 
all — not  even  a  reversion  which  can  only  be  granted  by  deed  under 
seal  —  passed  to  the  lessee.  In  the  present  case,  however,  the  plainr 
tiffs  who  were  in  possession  of  the  property,  except  two  roods  which 
were  in  possession  of  some  one  else  under  a  former  lease,  demise  the 
entire  property  by  lease  under  seal,  reserving  a  rent  for  the  whole. 
This  was,  in  effect,  a  lease  in  possession  of  the  property  which  the 
lessors  had  in  possession,  and  a  lease  of  the  reversion  of  the  two  roods. 
''Where  a  person  has  only  a  reversion  expectant  on  a  lease,  with  a 
rent  incident  thereto,  he  may  make  a  lease  by  deed  of  that  reversion 
for  any  term,  and  reserve  a  rent  thereout ;  he  may  deal  with  it  as  if  it 
were  an  interest  in  possession,  and  he  cannot  be  said  not  to  have  a  title 
to  the  rent.  He  cannot,  it  is  true,  recover  it  by  ejectment,  and  there 
may  be  a  difficulty  in  the  way  o£  his  distraining  for  it;  but  he  can 
recover  it  either  by  an  action  upon  express  covenant,  or  by  an  action  of 
debt  upon  the  implied  contract  which  arises  upon  the  deed  between  the 
parties.''  The  Court  accordingly  held  that  the  pleadings  showed  a 
right  of  action  for  the  whole  rent;  and  the  demurrer  to  the  defence 
was  allowed  accordingly. 

AMERICAN  NOTE& 

This  case  is  cited  in  2  Wood  on  Landlord  and  Tenant,  p.  1119,  without 
American  references,  and  in  1  Washburn  on  Real  Property  (5th  ed.),  561, 
referring  to  Latorence  v.  French,  25  AVendell  (N.  Y.),  443 ;  McElderry  v. 
Flannagatiy  1  Harris  &  Gill  (Maryland),  308;  Christopher  v.  Austin,  11  New 
York,  216 ;  Hayner  v.  Smith,  63  Illinois,  430.  In  the  Maryland  case  it  was 
held  that  where  a  landlord  has  leased  to  one,  and  subsequently  leases  to 
another,  the  first  is  not  bound  forcibly  to  resist  the  entry  of  the  second,  and 
his  notice  to  the  second  that  he  shall  consider  him  his  tenant  is  nugatory. 
(This  is  the  ruling  also  in  Cohn  v.  Norton,  57  Conn.  480 ;  5  Lawyers'  Rep. 
Annotated,  572.)  The  other  cases  are  not  in  point  nor  analogous,  treating 
of  the  effect  of  eviction  and  not  of  what  constitutes  eviction. 

Taylor  cites  the  principal  cases  (Landlord  and  Tenant,  sects.  877,  878). 
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No.  13.  — NUNN  V.  FABIAN. 
(CH.  APP.  1865.) 

No.  14  — ILA.MSDEN  v.  DYSON. 
(H.  L.  1866.) 

RULE. 

If  a  tenant  with  consent  of  the  owner  enters  into  pos- 
session of  land,  or  does  any  act  such  as  clearly  appears  to 
have  been  done  in  pursuance  and  on  the  faith  of  an  agree- 
raent  for  a  lease  or  other  interest  which  is  not  otherwise 
enforceable  by  reason  of  the  Statute  of  Frauds,  or  if  a 
tenant  pay  and  the  landlord  receive  rent  under  an  agree- 
ment which  is  itself  clearly  proved,  the  acts  will  be  treated 
as  part  performance  to  take  the  case  out  of  the  statute, 
and  specific  performance  will  be  decreed  accordingly. 

And  if  a  stranger  builds  upon  land  supposing  it  to  be 
his  own,  and  the  owner,  knowing  that  the  person  so  build- 
ing is  under  a  mistake,  abstains  from  setting  him  right, 
a  Court  of  equity  will  not  afterwards  allow  the  real  owner 
to  assert  his  title  to  the  land. 

Kimn  V.  Fabian. 

L.  R.  1  Ch.  35-41  (8.  G.  35  L.  J.  Ch.  140). 

Landlord  and  Tenant.  —  Agreement  for  Lease*  —  Part  Performance. 

[35]        A  landlord  having  verbally  agreed  with  his  tenant  to  grant  him  a  lease 
for  twenty-one  years  at  an  increased  rent,  with  the  option  of  purchasing 
the  freehold,  died  before  the  execution  of  the  lease.     Before  his  death  the  tenant 
had  paid  one  quarter's  rent  at  the  increased  rate. 

Heldf  that  this  constituted  a  sufficient  part  performance  of  the  agreement 
to  take  the  case  out  of  the  Statute  of  Frauds,  and  specific  performance  was 
decreed. 

The  bill  in  this  case  was  filed  for  the  specific  perform  aoce  of  an 
agreement  to  grant  a  lease  of  two  houses  at  Brighton.  The  facts 
were  as  follows:  — 

In  May,  1862,  Edward  Bruton  (since  deceased)  was  seised  of  two 
houses,  Nos.  59  and  60  Western  Boad,  Brighton,  and  a  house  in 
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Castle  Street  at  the  back  of  them.  The  plaintiff,  John  Nunn,  was 
the  occupier  of  No.  60  Western  Eoad,  and  of  part  of  the  house  in 
Castle  Street,  as  yearly  tenant,  at  the  rent  of  £65;  and  George 
Wymark  was  the  occupier  of  No.  59  Western  Road,  and  the  rest  of 
the  house  in  Castle  Street,  as  yearly  tenant,  at  a  rent  of  £50. 

The  plaintiff  alleged  that  in  that  month  negotiations  took 
place  between  himself  and  his  landlord  respecting  a  grant  to  him 
of  a  lease  of  the  whole  of  the  premises,  and  that  Bruton  offered  to 
grant  a  lease  of  the  three  houses  for  twenty-one  years  at  a  gross 
rent  of  £130,  with  the  option  of  purchasing  the  freehold  for  £2500, 
either  at  once  or  within  a  limited  period.  No  memorandum  in 
writing  of  this  offer  appears  to  have  been  made,  but  on 
*  the  27th  of  May  the  plaintiff  sent  to  Mr.  Bruton  the  fol-  [♦  36] 
lowing  letter:  — 

"Dear  Sir,  —  I  am  sorry  that  I  have  not  given  you  an  answer 
before ;  but  in  consequence  of  my  not  being  able  to  decide  as  soon 
as  I  had  promised  to  do  to  my  friend,  she  thought  I  had  given  the 
matter  up,  and  accordingly  put  it  into  another  channel.  Since 
then  I  have  been  waiting  for  an  answer  from  her,  which  I  have 
now  got,  stating  that  she  has  let  another  party  have  the  money. 
Therefore  I  will  take  the  lease  for  twenty-one  years,  with  a  clause 
to  purchase  at  the  terms  given ;  the  period  to  extend  as  long 
as  you  can." 

The  plaintiff  also  alleged  that  it  was  verbally  agreed  at  the  same 
time  that,  in  consideration  of  the  grant  of  the  lease,  the  plaintiff 
should  make  certain  alterations  in  the  house  No.  60  Western 
Road ;  but  the  particulars  of  such  alterations  were  not  shown  by 
the  evidence. 

On  the  receipt  of  this  letter  Bruton  called  upon  his  solicitor, 
Mr.  George  Faithfull  (who  had  since  died),  and  showed  him  the 
letter,  and  at  the  same  time  gave  him  instructions  to  prepare  the 
draft  of  a  lease.  Mr.  Faithfull  wrote  on  the  back  of  the  plaintiffs 
letter  the  following  memorandum,  which  was  produced,  and  proved 
to  be  in  Mr.  Faithfull's  handwriting:  — 

"  Nunn  is  a  confectioner.    Nos.  59  and  60  Western  Road,  and 

No.  1  Castle   Street     Rent  £130,  payable  quarterly.    Term  21 

years,  from  24th  of  June.    Purchase  in  10  years.    Price  £2500. 

No.  59,  and  the  back  portion  of  No.  1  Castle  Street,  is  occupied  by 
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Mr.  W3''mark  at  a  rent  of  £50,  payable  quarterly,  as  yearly  tenant. 
The  rest  is  in  Nunn's  occupation.  In  case  of  fire  the  landlord  to 
rebuild." 

Then  followed  a  memorandum  of  Bruton's  title  to  the  freehold. 

Mr.  Faith  full  accordingly  prepared  the  draft  of  a  lease  on  the 
terms  mentioned  in  the  memorandum,  and  on  the  24th  of  June 
the  plaintiff  accompanied  Bruton  to  Mr.  FaithfuU's  office,  when  the 
draft  lease,  which  was  in  the  handwriting  of  Mr.  Faithfuirs  clerk, 
was  read  to  him,  and,  after  some  alterations  were  made  in  it,  the 
principal  of  which  was  the  extension  of  the  period  allowed  for 
purcjiasing  the  freehold  from  ten  to  fourteen  years,  it  was 
[*  37]  *  approved  by  all  parties,  and  Mr.  Faithf  ull  was  directed  to 
have  the  lease  engrossed  for  execution. 

In  the  meantime  the  plaintiff  laid  out  a  considerable  sum  of 
money,  amounting  to  more  than  £100,  in  putting  a  new  shop  front 
and  making  other  alterations  in  No.  60  Western  Eoad;  and  he 
stated  that  Bruton  occasionally  inspected  the  work,  and  approved 
it,  while  it  was  in  progress. 

On  the  14th  of  January,  1863,  the  plaintiflf  paid  Bruton  £20 
as  the  balance  of  the  quarter's  rent  due  at  Michaelmas,  1862. 
Wymark  had  previously  paid  Bruton  £12  10«.  for  the  quarter's 
rent  on  his  holding,  which,  with  the  £20  paid  by  the  plaintiff, 
made  up  £32  10s.,  being  the  amount  of  a  quarter's  rent  of  the 
whole  premises  at  the  rate  of  £130  a  year  according  to  the  terms 
of  the  proposed  lease.  The  receipt  given  by  Bruton  was  in  the 
following  terms:  — 

"  Received  the  14th  day  of  January,  1863,  of  Mr.  J.  Nunn,  the 
sum  of  £20  for  balance  of  rent  due  29th  of  September  last,  for  60 
Western  Road,  Brighton.  E.  Bbuton." 

The  lease  was  engrossed,  and  several  appointments  were  made  to 
execute  it,  which  failed  in  consequence  of  Bruton*s  engagements ; 
and  on  the  16th  of  January  Bruton  made  an  appointment  with  the 
plaintiff  to  meet  him  at  Mr.  Faith  full's  on  the  following  day ;  but 
on  the  afternoon  of  the  same  day  Bruton  died  suddenly.  . 

By  his  will  he  gave  the  residue  of  his  real  and  personal  estate 
(including  the  houses  in  question)  to  the  defendants  upon  trust  to 
sell,  and  appointed  them  his  executors.  They  proved  the  will  on 
the  12th  of  March,  1863. 
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The  defendants  refused  to  execute  a  lease  to  the  plaintiff.  In 
October,  1868,  they  advertised  the  property  for  sale,  but  withdrew 
it  on  the  receipt  of  a  notice  from  the  plaintiff. 

In  December,  1863,  they  again  advertised  the  houses  for  sale 
without  regarding  the  claim  of  the  plaintiff,  and  he  accordingly 
filed  the  present  bill  on  the  23rd  of  January,  1864,  praying  for 
specific  performance  of  the  agreement  for  a  lease  and  an  injunction 
to  restrain  the  sale. 

The  defendants  by  their  answers  relied  upon  the  Statute 
of  *  Frauds ;  and  they  also  insisted  that  the  plaintiff  had  [*  38] 
been  guilty  of  laches  in  enforcing  his  rights.  The  plaintiff 
contended  that  the  agreement  had  been  partly  performed,  relying 
on  the  alterations  which  he  had  made  in  the  house,  and  the  pay- 
ment of  rent  on  the  footing  of  the  new  agreement.  The  Master 
OF  THE  Bolls  dismissed  the  bill,  thinking  that  there  was  consider- 
able difficulty  with  respect  to  the  terms  of  the  parol  agreement, 
having  regard  to  the  circumstance  that  the  lease,  as  engrossed,  was 
silent  as  to  the  alterations  in  the  house.  From  this  decision  the 
plaintiff  appealed.  / 

Mr.  Baggallay,  Q.  C,  and  Mr.  H.  F.  Bristowe,  for  the  plaintiff:  — 

On  the  question  of  part  performance  we  rely  on  Lincoln  v.  Wright, 

4  De  G.  &  J.  16 ;  WUh  v.  Siradling,  3  Ves.  378  (4  R  R  26).  The 
landlord  had  stood  by  and  seen  his  tenant  lay  out  money  on  the 
faith  of  the  agreement,  and  even  if  this,  did  not  amount  to  part 
performance  it  was  ground  for  relief  in  equity.    Mwndy  v.  Jolliffe, 

5  My.  &  Or.  167. 

With  respect  to  the  charge  of  laches,  there  was  no  case  in  which 
such  a  defence  had  been  supported,  unless  the  plaintiff  had  delayed 
for  more  than  a  year.  Here  the  defendants  did  not  prove  the  will 
till  March,  1863,  and  afterwards  they  gave  way  to  the  plaintiff's 
claim,  by  withdrawing  the  property  when  advertised  for  sale.  The 
plaintiff,  being  in  possession,  had  not  the  same  reason  to  take 
active  measures  as  if  he  had  been  out  of  •possession. 
Mr.  Selwyn,  Q.  0.,  and  Mr.  Speed,  for  the  defendants :  — 
The  acts  relied  on  did  not  necessarily  bear  reference  to  the 
agreement  The  payment  of  rent  was  ambiguous.  It  might  have 
been  in  consequence  of  the  increased  value  of  No.  60.  The  altera- 
tions in  the  shop  front  had  no  connection  with  the  agreement 
The  lease,  as  drawn,  was  silent  respecting  them.  No  doubt  there 
was  a  verbal  promise  on  the  part  of  Bruton  to  grant  a  lease,  but  he 
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could  have  revoked  it  at  any  time  before  his  death.  Jackson  v. 
Oglander,  13  W.  R  936.  On  the  question  of  laches,  they  referred 
to  Southcomh  v.  The  Bishop  of  Hxeter,  6  Hare,  213. 

Mr.  Baggallay,  in  reply. 
[*  39]       *  Nov.  9.    Lord  Cranworth,  L.  C.  :  — 

This  is  a  bill  for  the  specific  performance  of  an  agreement 
for  a  lease  for  twenty-one  years.  The  agreement  was  by  parol,  but 
the  plaintiff  seeks  to  avoid  the  Statute  of  Frauds  by  an  allegation 
of  part  performance.  Now,  I  should  yield  to  no  Judge  of  a  Court 
of  equity  in  my  desire  to  refrain  from  extending  the  cases  in  which* 
the  Court  gets  over  the  Statute  of  Frauds;  but  there  being  an 
established  rule  on  this  subject,  a  Judge  ought  not  to  depart  from 
it.  The  Court  is  bound  to  consider,  first,  whether  there  was  a 
parol  agreement ;  and  secondly,  if  so,  whether  there  has  been  part 
performance  of  it ;  and  then,  if  there  has  been  part  performance,  it 
is  the  duty  of  the  Court  to  act  upon  the  established  principle,  and 
to  decree  performance  of  the  contract. 

[His  Lordship  then  shortly  stated  the  facts  of  the  case  as  given 
above  and  continued :]  The  question,  therefore,  is,  whether  there 
was  an  agreement  for  a  lease,  the  terms  of  which  were  settled  by 
parol  before  the  death  of  Bruton  ;  and  if  so,  whether  there  has  been 
part  performance  of  such  agreement. 

The  plaintiffs  case  is,  that  the  agreement  was  made  in  the  pre- 
vious spring,  although  the  lease  was  not  settled  till  December. 
This  is  sworn  to  by  the  plaintiff;  but  I  agree  with  the  Master  of 
THE  Rolls  that  in  such  a  case  the  facts  must  be  watched  carefully 
to  see  what  confirmation  there  is  of  the  plaintiffs  assertion.  And 
in  looking  through  the  evidence  with  this  view  the  Court  is  partic- 
ularly careful  to  see  if  there  are  any  documents  which  confirm  it. 
Now,  I  think  that  in  this  case  there  are  two  very  important  docu- 
ments :  the  first  is  the  letter  from  the  plaintiff  to  Bruton,  of  the 
27th  May,  1862,  in  which  the  plain tifif  replies  to  a  previous  offer  by 
Bruton,  and  says  that  he  agrees  to  take  a  lease  for  twenty-one 
years,  with  an  option  of  purchasing  the  freehold.  At  that  time  all 
that  had  been  agreed  upon  was  that  there  should  be  a  lease  for 
twenty-one  years  and  an  option  of  purchasing  the  freehold  at  a 
period  not  yet  determined.  This  letter  was  submitted  by  Bruton 
to  his  solicitor,  Mr.  Faithfull,  and  that  gentleman  wroto  on  the 
back  of  it  the  following  memorandum.  [His  Lordship  then  read 
the  memorandum  as  set  forth  above.] 
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♦  We  have,  therefore,  the  statement  by  the  plaintiff  of  a  [*  40] 
parol  agreement,  confirmed  by  showing  that  he  replied  in 
writing  to  his  landlord's  offer,  and  that  his  letter  was  referred  to 
the  landlord's  solicitor,  who  wrote  such  notes  upon  it  as  a  solicitor 
would  naturally  do  if  an  agreement  had  been  really  entered  into. 

In  conformity  with  this  we  find  the  draft  of  a  lease  in  the  hand- 
writing of  a  clerk  of  Mr.  Faithfull,  with  a  stipulation  in  it  that  the 
tenant  was  to  have  the  option  of  purchasing  within  ten  years, 
which  agrees  with  Mr.  FaithfuU's  indorsement.  The  plaintiff  says, 
in  his  affidavit,  that  a  meeting  took  place  to  settle  the  draft  lease 
on  the  24th  June ;  that  some  alterations  were  made  in  the  hand- 
writing of  Mr.  Faithfull,  and  that  the  alterations  were  principally 
verbal,  except  that  the  period  of  ten  years  was  extended  to  fourteen 
years.  This  being  so,  nothing  remained  but  that  the  lease  should 
be  engrossed  and  executed.  The  plaintiff  says  that  Bruton  told 
him  that  he  expected  him  to  make  some  alterations  in  the  house,  — 
what  they  were  to  be  does  not  appear ;  but,  in  fact,  he  laid  out 
more  than  £100  in  altering  the  shop  front,  which  he  says  was  done 
under  the  eye,  and  with  the  sanction,  of  his  landlord  ;  and  he  relies 
on  this  expenditure  as  part  performance  of  the  contract. 

Now,  I  do  not  think  we  can  exactly  call  this  part  performance. 
The  parol  agreement  was  embodied  in  the  lease,  which  is  silent 
about  the  alterations.  But  although  it  was  not  part  performance, 
it  is  important  as  showing  that  there  was  an  agreement  for  a  lease. 
No  yearly  tenant  would  have  spent  that  amount  of  money  in 
improving  the  front  of  his  house  without  some  such  agreement  as 
is  here  alleged.  It  is  certainly  evidence  that  there  was  some 
agreement ;  I  am  not  sure  that  even  beyond  this  the  fact  of  a  land- 
lord standing  by  and  seeing  his  tenant  laying  out  money  on  the 
faith  of  a  promise  of  a  lease,  might  not  raise  an  equity,  though  not 
in  a  strict  sense  part  performance,  by  analogy  to  the  equity  which 
arises  in  the  case  of  a  person  standing  by  and  seeing  his  neighbour 
spending  money  on  his  land.  Gregory  v.  Mighell,  18  Ves.  328  (11 
R.  E.  207). 

But  here  I  am  not  driven  to  rely  on  this  evidence,  because  I 
think  that  there  was  clear  part  performance  by  payment  of  the 
Michaelmas  rent  at  the  increased  rate  fixed  by  the  agreement. 
The  facts  were  these :  According  to  the  agreement  a  quar- 
ter's rent  would  be  ♦£32  10s.  Wymark  held  one  of  the  [*41] 
houses  at  an  annual  rent  of  £50;  if  the  lease  had  been 
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grauted  he  would  have  had  to  pay  £12  10«.  to  the  plaintiff,  and  the 
plaintiff  would  have  had  to  pay  £32  10s.  to  Bruton.  But  Wymark 
paid  his  quarter's  rent,  £12  10s.,  to  Bruton,  leaving  £20  to  be  paid 
by  the  plaintiff,  and  the  plaintiff  did,  in  fact,  pay  £20. 

It  was,  indeed,  suggested  that  the  £20  may  have  been  paid  by 
the  plaintiff,  by  reason  of  the  increased  value  of  his  own  house; 
but  this  is  inconsistent  with  the  form  of  the  receipt,  in  which  the 
payment  is  expressed  to  be  the  "  balance  "  of  the  quarter's  rent 
Now,  the  rent  had  been  all  paid  up  to  the  24th  of  June,  1863,  and, 
therefore,  there  was  nothing  to  which  the  word  "  balance  "  could 
€tpp]y  except  the  payment  by  Wymark  of  his  share  of  the  rent ;  I 
think,  therefore,  that  this  payment  is  strongly  corroborative  of  the 
agreement  as  alleged.  It  is  true  that  .Wymark  paid  the  rent  to 
Bruton  and  not  to  the  plaintiff.  But  that  was  a  mere  difference  of 
form ;  substantially,  the  payment  carried  into  effect  the  rights  of 
the  parties  according  to  the  terms  of  the  lease. 

I  therefore  differ  from  the  Mastkk  of  the  Rolls  in  his  view  of 
this  case ;  I  think  there  is  a  parol  agreement  clearly  proved,  and 
part  performance  to  take  it  out  of  the  Statute  of  Frauds. 

It  is,  however,  urged  that  the  plaintiff  has  been  guilty  of  what 
amounts  to  laches,  because  Bruton  died  in  January,  1863,  and  the 
bill  was  not  filed  till  January,  1864.  But  the  question  of  laches 
must  depend  on  the  special  circumstances  of  each  case,  and  I  think 
that  here  the  delay  has  been  very  venial.  The  plaintiff  was  in  pos- 
session and  paid  his  rent,  and  the  devisees,  although. they  refused 
specifically  to  perform  the  agreement,  did  nothing  to .  disturb  his 
possession  until  the  attempted  sale  in  October,  1863. 

On  the  whole,  therefore,  I  think  that  the  plaintiff  is  entitled  to 
a  decree  for  specific  performance ;  but  I  shall  give  no  costs  either 
in  the  Court  below  or  of  the  appeal,  on  account  of  the  plaintiff  not 
having  taken  proceedings  sooner. 

Ramsden  v.  Dyson. 

L.  R.  1  H.  L.  129-174  (8.  c.  12  Jur.  (N.  S.)  506;  14  W.  R.  926). 

[129]    Parol  Agreement.  —  Tenancy,  —  Bight  to  Lease.  —  Equity.  —  Agents. 

If  a  stranger  begins  to  build  on  laud  supposing  it  to  be  his  own,  and  the  real 
owner,  perceiving  his  mistake,  abstains  from  setting  him  right,  and  leaves  him 
to  persevere  in  his  error,  a  Court  of  equity  will  not  afterwards  allow  the  real 
owner  to  assert  his  title  to  the  land. 
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Bat  if  a  stranger  bailds  on  land  knowing  it  to  be  tbe  property  of  another, 
equity  will  not  present  the  real  owner  from  afterwards  claiming  the  land,  with 
the  benefit  of  all  the  expenditure  upon  it. 

So,  if  a  tenant  builds  on  his  landlord's  land,  he  does  not,  in  the  absence  of 
special  drcuinstances,  acquire  any  right  to  prevent  the  landlord  from  taking 
possession  of  the  land  and  buildings  when  the  tenancy  has  determined. 

If  the  tenant,  being  a  mere  tenant  at  will,  builds  on  the  land  in  the  belief 
that  he  thereby  acquires  a  title  afterwards  to  claim  a  lease  of  the  land,  and  the 
landlord  allows  him  so  to  build,  knowing  that  he  is  acting  in  that  belief,  and 
does  not  interfere  to  correct  the  error,  semble,  that  equity  will  interfere  to 
compel  a  grant  of  the  lease. 

If  a  principal  knows  that  a  stranger  is  dealing  with  his  agent  under  the  belief 
that  all  statements  made  by  the  agent  were  warranted  by  the  principal,  and,  so 
knowing,  allows  the  stranger  to  expend  money  in  that  belief,  aembUt  that  a 
Court  of  equity  would  not  afterwards  allow  the  principal  to  set  up  want  of 
authority  in  the  agent.  Bat  this  knowledge  must  be  brought  home  to  the 
principal. 

T.  toiik  a  piece  of  land  belonging  to  R.,  from  R.'s  agent,  by  parol  agreement ; 
it  was  known  to  all  parties  that  the  land  was  to  be  built  upon.  A  ground  rent 
was  fixed  at  £4.  T.  laid  out  £1800  in  building.  T.  afterwards  made  a  writ- 
ten application  to  R.'s  agent  for  another  piece  of  land,  also  f(»r  the  purpose  of 
building  on  it.  In  this  application  T.  declared  himself  willing  to  take  the 
land  as  ''  t<enant  at  will.^'  The  land  was  allotted  to  him,  and  the  rent  fixed  at 
£  1  Os,  Id,  When  buildings  were  erected  on  the  land,  the  persons  who  had  so 
taken  the  laud  were  entered  in  K.'s  rental  books  as  tenauts.  It  was  admitted 
on  all  sides  that  where  such  takings  were  made  the  tenants  would  never  be 
disturbed  while  the  ground  rent  fixed  as  above  described  was  paid.  When  the 
tenant  desired  to  transfer  the  land  to  another  person,  notice  was  given  to  the 
agent,  and  the  entry  of  the  name  of  the  tenant  in  the  books  of  rental  kept  by  the 
agent  was  altered.  In  many  cases  the  form  of  proceeding  was,  that  the 
land  was  surrendered  to  the  landlord,  and  the  new  tenant  was  *  accepted,  [*  ISO] 
much  after  the  form  of  a  transfer  of  copyhold.  The  tenancies  were 
very  numerous.  T.  alleged  that  there  was  believed  to  exist,  and  that  R-'s  agents 
had,  by  their  words  and  conduct,  encouraged  such  belief,  a  *'  tenant-right  tenure '' 
on  the  estate,  that  a  persim  who  had  so  taken  and  buift  upon  R.'s  land  was  enti- 
tled at  his  pleasure  to  become  a  leaseholder,  and  to  demand  the  grant  of  a  lease 
for  sixty  years,  renewable  every  twenty  years  on  payment  of  a  fine  equal  to 
double  the  annual  ground  rent  Such  leases  had,  in  fact,  been  granted,  but  there 
was  no  direct  evidence  of  their  being  granted  on  any  such  claim  of  right;  there 
was,  however,  evidence  that  a  railway  company,  being  desirous  of  obtaining 
some  of  these  pieces  of  land  held  under  parol  agreement  on  the  payment  of  a 
ground  rent,  had  refused  to  purchase  them  unless  such  leases  were  granted,  and 
that  in  fact  such  leases  were  granted,  and  then  the  tenants  received  compensa- 
tion for  their  buildings. 

Hdd  (diss.  Lord  Kingsdown),  reversing  the  decision  of  the  Court  below, 
that  these  circumstances  did  not  show  the  existence  of  anything  greater  than  a 
tenancy  from  year  to  year,  and  did  not  establish  any  title  to  compel  the  grant  of 
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a  lease,  and,  consequently,  that  the  landlord  having  hrought  ejectment  against 
T.y  equity  could  neither  interfere  to  compel  the  grant  of  a  sixty  years'  lease,  nor 
to  stay  the  ejectment 

The  questions  raised  in  the  appeal  and  the  nature  of  the  evi- 
dence sufficiently  appear  from  the  opinions  of  the  learned  Lords, 

which  were  pronounced  as  follows:  — 
[135]       The  Lord  Chancellor  (Lord  Cranworth)  :  — 

My  Lords,  this  was  an  appeal  from  a  decree  of  Vice-Chan- 
cellor  Stuart,  bearing  date  the  2nd  of  March,  1864,  whereby  it  was 
declared  that  the  plaintiff,  Joseph  Thornton,  was  entitled 
[*  136]  to  have  a  *  lease  or  leases  granted  to  him  of  two  properties 
at  Paddock,  in  the  pleadings  in  the  cause  mentioned,  at  a 
ground  rent  or  ground  rents  double  the  amount  of  the  rent  then 
payable  for  the  same  respectively,  renewable  at  the  times  and  on 
the  terms  therein  mentioned;  and  it  was  ordered  that  the  appel- 
lant. Sir  John  William  Bamsden,  should  grant  to  the  said  plain- 
tiff such  lease  or  leases  accordingly.  The  bill,  which  was  filed 
by  Joseph  Thornton,  and  by  the  respondent,  Dyson,  claiming  as 
an  incumbrancer  under  him,  stated  the  circumstances  in  which 
Thornton  had  become  possessed  of  the  land  in  question,  and  which 
they  contended  entitled  them,  on  general  principles  of  equity,  to 
claim  from  the  appellant  a  lease  or  leases,  the  particular  terms  of 
which  I  will  not  at  present  refer  to.  The  plaintiffs  did  not  allege 
that  there  was  any  contract,  written  or  verbal,  for  granting  any 
such  lease,  nor  was  relief  asked  or  given  on  the  ground  of  specific 
performance  of  a  contract  But  His  Honour  thought  that  though 
there  was  no  contract,  and  so  that  no  case  was  made  for  specific 
performance,  yet  on  general  principles  of  equity  the  plaintiffs  were 
entitled  to  the  relief  which  they  asked,  and  he  made  a  decree 
accordingly. 

The  property  in  question  consists  of  a  house  and  outbuildings, 
forming  part  of  the  town  of  Huddersfield,  or  its  suburbs.  The 
late  Sir  John  Kamsden,  the  grandfather  of  the  appellant,  was,  in 
and  prior  to  the  year  1780,  seised  in  fee  simple  of  a  large  tract  of 
land  which  has  since  that  time  been  built  upon,  and  which  now 
forms  a  large  part  of  the  town  of  Huddersfield. 

John  Charles  Kamsden,  the  eldest  son  of  Sir  John,  died  in  his 
father's  lifetime,  leaving  the  appellant,  Sir  John  William  Kamsden, 
his  only  son  and  heir-at-law;  and  Sir  John  himself  died  in  1839, 
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leaving  the  said  appellant,  his  grandson,  then  only  eight  years 
of  age. 

Sir  John,  by  his  will  dated  in  1838,  and  made  after  the  death 
of  his  son,  devised  all  his  estates,  except  certain  estates  which 
had  been  settled  on  the  marriage  of  his  said  son  (the  excepted 
estates  did  not  include  any  part  of  the  property  in  question  in  this 
cause),  to  the  use  (subject  to  several  charges  and  trust  terms)  of 
his  grandson,  the  appellant,  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male.  There  were  leasing  powers  in  the 
will,  to  which  I  need  not  at  present  advert.  Sir  John 
resided  at  Byrom,  about  *  thirty  miles  from  Huddersfield,  [*  1 37] 
which  latter  place  he  rarely  visited  He  confided  the 
management  of  that  property  to  his  steward  or  agent,  Mr.  John 
Bower,  who  resided  at  or  near  Byrom,  but  who  was  accustomed  to 
visit  Huddersfield  twice  a  yeax  at  audits,  for  the  purpose  of  receiv- 
ing the  rents  and  looking  over  the  property. 

The  mode  in  which  this  Huddersfield  property  was  managed 
was  peculiar.  A  book  or  roll  was  kept  of  the  tenants;  and,  as 
the  town  became  extended,  any  person  desiring  to  take  land  for 
the  purpose  of  building  a  house,  used  to  apply  to  the  agents  of 
Sir  John  for  the  land  he  wanted.  This  was  then  marked  out  for 
him ;  he  erected  his  buildings ;  the  ground  rent  was  fixed,  and  his 
name  was  afterwards  entered  on  the  roll  as  a  tenant,  and  he  paid 
his  rent  at  the  usual  day  or  days  of  audit  If  he  wished  to  sell 
his  house,  he  and  the  purchaser  used  to  attend  on  the  agent,  and 
surrender,  or  purport  to  surrender,  his  property  into  the  hands  of 
Sir  John,  and  the  name  of  the  purchaser  was  substituted  for  that 
of  the  original  tenant  The  same  course  was  followed  on  a  mort- 
gage, only  that  in  that  case  both  names,  that  of  the  mortgagor  and 
the  mortgagee,  were  entered  as  tenants  on  the  tenant  roll.  In  the 
event  of  death,  the  name  of  the  legatee  or  next  of  kin  was  substi- 
tuted for  that  of  the  deceased.  Persons  thus  holding  land  were 
popularly  described  as  holding  by  tenant  right. 

But  besides  these  tenants  by  tenant  right,  there  were  other 
tenants  who  obtained  regular  leases ;  and  the  universal,  or  nearly 
universal,  form  of  lestse  was  a  lease  for  sixty  years,  renewable 
for  ever  at  the  end  of  every  twenty  or  forty  years  on  payment  of  a 
stipulated  fine.  These  tenants  holding  by  lease  were  entered  on 
the  same  tenant  roll  as  the  tenants  by  tenant  right;  but  a  mem- 
orandum was  made  against  their  names,  signifying  that  they  held 
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by  lease,  and  the  rent  at  which  they  held  was  always  at  a  consid- 
erably higher  rate  than  that  at  which  the  other  tenants  held. 

The  plaintiff,  Thornton,  took  the  two  pieces  of  land,  the  subject 
of  this  suit,  on  the  tenant-right  tenure,  the  one  in  the  year  1837, 
in  the  lifetime  of  Sir  John,  the  other  in  the  year  1845,  after  his 
deatL  The  circumstances  connected  with  his  taking  the  land  in 
1837  are  thus  stated  by  him  in  the  bill:  He  says  that  in  the 
year  1837,  being  desirous  of  erecting  a  dwelling-house  on  a  piece 
of  high  ground  at  Paddock,  part  of  the  Huddersfield  prop- 
[*  138]  erty,  devised  *  by  the  will  of  Sir  John,  he  applied  to 
Mr.  Joseph  Brook  (whom  he  describes  as  one  of  the  duly 
authorised  agents  of  Sir  John,  with  respect  to  the  management 
and  letting  of  the  Ramsden  estates  and  as  transacting  all  the  busi- 
ness relating  thereto  in  the  absence  of  Mr.  Bower),  and  stated  to 
him  his  desire  to  become  tenant  of  the  piece  of  ground  in  ques- 
tion, as  he  wished  to  erect  a  dwelling-housa  thereon  for  himself. 
Brook,  he  says,  informed  Bower  of  what  had  thus  passed,  and 
Bower  having  afterwards  come  over  to  Huddersfield  to  an  audit, 
went  with  Thornton  to  Paddock,  accompanied  by  Thomas  Brook 
(a  son  of  Joseph  Brook),  who  was  then  about  nineteen  years  of 
age,  and  who  acted  for  his  father.  The  bill  then  states  that 
Thornton  pointed  out  to  Bower  the  land  he  wished  to  have  for  his 
house,  and  that  Bower  assented  to  the  application,  saying  that  he 
would  leave  to  Joseph  Brook  the  staking  out  of  the  exact  quantity 
of  land  to  be  taken.  The  precise  quantity  of  land  was  afterwards 
agreed  on  between  Thornton  and  Joseph  Brook,  and  the  ground 
rent  was  fixed  by  Brook  at  an  annual  sum  of  £4.  Thornton  then 
built  his  house,  and  has  ever  since  paid  the  reserved  rent  of  £4 
per  annum. 

The  bill  then  alleges,  that  while  the  building  of  the  house  was 
in  progress,  and  when  it  was  nearly  completed,  Joseph  Brook, 
accompanied  by  Thornton  and  his  father,  came  on  to  the  land,  and 
on  that  occasion  Thornton  consulted  Joseph  Brook  as  to  the  pru- 
dence of  his  taking  a  lease  of  the  land  and  buildings;  when  Joseph 
Brook  stated  it  would  be  folly  in  «him  to  take  a  lease,  that  he  was 
equally  safe  without  one,  and  that  he  could  get  a  lease  whenever 
he  wanted  it ;  the  lease  referred  to  being,  as  Thornton  alleges,  a 
lease  for  sixty  years,  renewable  every  twenty  years  on  payment 
of  two  years'  ground  rent  as  a  fine;  no  other  lease  then  existing 
or  being  then  known  on  the  Bamsden  estates,   at  Huddersfield. 
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No  paper  or  document  was  signed  by  Thornton,  and  he  alleges 
that  he  took  the  land  relying  on  what  had  been  said  by  Joseph 
Brook,  and  on  the  belief,  universally  entertained  at  Huddersfield, 
and  encouraged  by  Sir  John  and  his  agents,  that  he  could  have  a 
lease  of  it  for  sixty  years,  renewable  every  twenty  years,  when- 
ever he  might  think  fit,  and  that  he  would  never  be  disturbed  so 
long  as  he  paid  his  £4  grx)und  rent,  and  in  the  knowledge  that 
very  many  other  persons  who  had  taken  plots  of  lands  and 
built  on  them,  on  the  *  same  belief  and  assurance,  had,  [*  139] 
on  application,  had  leases  granted  to  them  for  sixty  years, 
renewable  every  twenty  years. 

The  book  or  roll  of  the  tenants  of  the  Huddersfield  property  was 
kept  at  Longley  Hall,  sm  old  mansion-house  situate  on  part  of  the 
property,  and  the  bill  alleges  that  after  Thornton  had  taken  the 
piece  of  land  in  question  he  was  entered  in  that  book  as  the  tenant 
thereof,  at  a  yearly  ground  rent  of  £4. 

Mr.  Bower  died  in  the  month  of  May,  1844,  and  on  his  death 
the  trustees  of  the  will  of  Sir  John  appointed  Mr.  George  Loch, 
now  one  of  Her  Majesty's  counsel,  to  succeed  him  as  auditor  and 
manager  of  the  estates,  and  as  he  resided  at  a  distance,  he  ap- 
pointed Mr.  Alexander'  Hathom  to  be  the  resident  agent,  subject 
to  his  control  and  superintendence.  Alexander  Hathom  resided 
at  Longley  Hall. 

In  this  state  of  things  the  bill  alleges  that  Thornton,  finding 
himself,  in  the  year  1845,  inconvenienced  for  want  of  outdoor 
offices,  applied  to  Hathom  for  a  second  piece  of  ground,  and  that 
the  same  was  accordingly  measured  out  for  him  by  two  persons 
acting  under  the  said  Thomas  Brook,  who  had  survived  his  father, 
Joseph  Brook,  and  was  then  one  of  the  authorised  surveyors  of 
the  Eamsden  estates;  that  he,  Thomton,  then  erected  thereon, 
wider  the  superintendence  of  Hathom,  the  additional  buildings 
which' he  wanted,  and  that,  after  he  had  done  so,  he  received  from 
Hathom  a  letter,  partly  printed  and  partly  written,  fixing  the 
ground  rent  for  this  additional  land  at  £1  Os.  6cL  per  annum, 
which  additional  rent  has  been  ever  since  regularly  paid.  The 
bill  alleges  that  the  money  expended  in  building  on  the  two  pieces 
of  land  amounted  at  least  to  £1850. 

On  occasion  of  the  first  hiring,  in  1837,  no  paper  was  signed  by 
Thornton,  but  on  applying  at  Longley  Hall  for  the  second  piece  of 
land  a  paper,  containing  a  form  of  application,  was  put  before  him 
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for  his  signature,  as  follows :  "  Huddersfield,  16th  June,  1845. 
Gentlemen,  —  I  beg  to  make  application  to  you  for  a  plot  of  ground 
situate  at  Paddock,  Huddersfield,  on  which  I  am  desirous  of  build- 
ing a  mistal  and  other  outbuildings,  and  which  I  am  willing  to 
hold  under  you  as  tenant  at  will,  at  such  rent  as  you  may  think 
proper  to  fix.  —  I  am,  gentlemen,  your  most  obedient  servant  — 
To  the  trustees  and  guardians  of  Sir  John  William 
[*140]  Ramsden,  Baronet*  *This  he  signed,  but,  as  he  says, 
without  considering  its  purport  or  eflfect,  without  being 
furnished  with  a  copy,  and  without  having  had  it  explained  to 
him;  he  signed  it  in  the  belief  that  it  was  a  mere  matter  of 
course,  and  in  the  firm  persuasion  that  he  was  to  hold  this  second 
piece  of  land  on  precisely  the  same  terms  as  to  not  being  disturbed 
in  the  possession,  and  as  to  a  sixty  years'  lease,  as  those  on  which 
he  held  the  other  land. 

These  are  the  circumstances  in  which  Thornton  alleges  that  he 
became  a  tenant,  first  of  Sir  John  Ramsden,  and  afterwards  of  his 
devisees.  And  there  can  be  no  doubt  that  he  thereby  became  at 
law  a  mere  tenant  from  year  to  year.  As  to  the  first  piece  of 
land,  on  which  he  erected  the  principal  buildings,  he  took  it  from 
Bower,  as  agent  of  Sir  John  Ramsden,  at  an  agreed  annual  rent  of 
£4,  but  without  any  stipulation  as  to  the  term  during  which  he 
was  to  hold  it ;  as  to  the  second,  he  took  it  on  a  written  applica- 
tion that  it  might  be  demised  to  him  as  tenant  at  will.  He  paid 
for  several  years  the  rent  of  both  those  pieces  of  land,  and  so  had 
at  least  a  tenancy  from  year  to  year. 

Notices  to  determine  these  tenancies  were  given  by  the  appel- 
lant. Sir  John  W.  Ramsden,  and  ejectments  were  brought  to 
recover  possession.  There  being  no  legal  defence  to  those  actions, 
the  present  bill  was  filed  by  Thornton  and  by  Dyson,  who  claimed 
as  mortgagee  under  him,  on  the  ground  that  Thornton,  though  at 
law  a  mere  tenant  at  will,  had  an  equitable  right  to  a  lease  for 
sixty  years,  with  a  covenant  for  perpetual  renewal  on  payment  of 
certain  periodical  fines.  Whether  he  has  established  this  right  is 
the  question  raised  in  the  cause.  The  Vice-Chancellor  was  of 
opinion  that  he  has,  and  so  decreed  accordingly. 

It  will  be  convenient  to  consider  the  case  first  as  to  the  land 
taken  in  1837,  in  the  lifetime  of  Sir  John.  The  decree  proceeds 
on  the  ground  that  it  would  have  been  a  fraud  in  Sir  John  to 
refuse  to  grant  the  lease  demanded ;  and  so  that  his  grandson,  the 
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appellant,  deriving  title  only  as  a  volunteer  through  his  will,  is 
bound  to  do  what  it  would  have  been  a  fraud  in  his  grandfather 
to  refuse  to  do.  It  may  be  well  to  consider  shortly  what  the 
principles  of  equity  on  this  subject  are. 

If  a  stranger  begins  to  build  on  my  land  supposing  it  to  be  his 
own,  and  I  perceiving  his  mistake,  abstain  from  setting 
him  right  *and  leave  him  to  persevere  in  his  error,  a  [*141] 
Court  of  equity  will  not  allow  me  afterwards  to  assert  my 
title  to  the  land  on  which  he  had  expended  money  on  the  suppo- 
sition that  the  land  was  his  own.  It  considers  that,  when  I  saw 
the  mistake  into  which  he  had  fallen,  it  was  my  duty  to  be  active 
and  to  state  my  adverse  title ;  and  that  it  would  be  dishonest  in 
me  to  remain  wilfully  passive  on  such  an  occasion,  in  order  after- 
wards to  profit  by  the  mistake  which  I  might  have  prevented. 

But  it  will  be  observed  that  to  raise  such  an  equity  two  things 
are  required :  first,  that  the  person  expending  the  money  supposes 
himself  to  be  building  on  his  own  land ;  and,  secondly,  that  the 
real  owner  at  the  time  of  the  expenditure  knows  that  the  land 
belongs  to  him  and  not  to  the  person  expending  the  money  in  the 
belief  that  he  is  the  owner.  For  if  a  stranger  builds  on  my  land 
knowing  it  to  be  mine,  there  is  no  principle  of  equity  which 
would  prevent  my  claiming  the  land  with  the  benefit  of  all  the 
expenditure  made  on  it.  There  would  be  nothing  in  my  conduct, 
active  or  passive,  making  it  inequitable  in  me  to  assert  my  legal 
rights. 

It  follows  as  a  corollary  from  these  rules,  or,  perhaps,  it  would 
be  more  accurate  to  say  it  forms  part  of  them,  that  if  my  tenant 
builds  on  land  which  he  holds  under  me,  he  does  not  thereby,  in 
the  absence  of  special  circumstances,  acquire  any  right  to  prevent 
me  from  taking  possession  of  the  land  and  buildings  when  the 
tenancy  has  determined.  He  knew  the  extent  of  his  interest, 
and  it  was  his  folly  to  expend  money  upon  a  title  which  he  knew 
would  or  might  soon  come  to  an  end.  The  appellant  contends 
that  it  is  within  this  principle  that  Thornton  is  brought.  He 
acquired,  it  is  said,  possession  of  the  land  in  question  as  a  mere 
tenant  at  will,  or  from  year  to  year,  to  Sir  John,  and  if  on  that 
infirm  title  he  thought  fit  to  expend  a  large  sum  in  building,  there 
is  no  principle  of  equity  which  prevents  Sir  John,  or  his  devisees, 
from  asserting  their  legal  rights  by  determining  the  tenancy,  and 
so  obtaining  the  benefit  of  his  expenditure. 


382  LANDLORD  AlID  TENANT. 

No.  14.  — Bamideii  t.  Bywrn,  L.  R.  1  H.  L.  141, 148. 

The  present  bill  was  filed,  not  controrerting  this  general  prin- 
ciple, but  contending  that  there  were  special  circumstances  raising 
an  equity  in  favour  of  the  tenant,  arising  out  of  a  long  uniform 
course  of  dealing  adopted  on  the  Huddeisfield  estate,  whereby  per- 
sons taking  land,  though  only  as  legal  tenants  at  will,  or 
[*  142]  from  *  year  to  year,  were  led  by  Sir  John  to  suppose,  and 
did  suppose,  that  they  acquired  a  right,  when  they  had 
built  on  the  land,  to  hold  it  for  an  indefinite  time  without  dis- 
turbance, and  to  become,  at  any  time  they  might  think  fit,  lessees 
for  sixty  years,  with  a  right  to  perpetual  renewal  at  the  expira- 
tion of  every  twenty  or  forty  years  on  certain  well-understood 
term& 

His  Honour  the  Yice-Chancexlor  thought  that  such  a  state  of 
facts  was  established,  that  Thornton,  when  he  laid  out  his  money 
in  building  his  house,  did  so  in  the  belief,  created  or  encouraged 
by  Sir  John,  that  he  was  at  any  time  entitled  to  call  for  such  a 
lease  as  he  claimed,  and  that  Sir  John  knew  that  he  believed  this 
to  be  his  right,  but  nevertheless  allowed  him  to  proceed.  His 
Honour,  I  presume,  considered  this  to  be  in  principle  the  same 
thing  as  when  the  owner  of  land  sees  another  building  on  it  in  the 
mistaken  belief  that  it  is  his  own.  If  in  that  case  equity  would 
not  allow  the  owner  to  lie  by  and  profit  by  expenditure  made  by 
another  in  the  erroneous  supposition  that  the  land  on  which  it 
was  made  wa.s  his  own,  so  neither  would  it  be  just  to  allow  a  land- 
lord knowing  that  his  tenant  was  building  on  the  notion,  however 
mistaken,  that  he  had  rights  beyond  those  of  a  mere  tenant  from 
year  to  year,  to  profit  by  expenditure  made  in  consequence  of  that 
mistake.  There  is  great  force  in  this  reasoning;  and  if  I  had 
come  to  the  conclusion  that  Thornton,  when  he  erected  his  build- 
ing in  1837,  did  so  in  the  belief  that  he  had  against  Sir  John  an 
absolute  right  to  the  lease  he  claims,  and  that  Sir  John  knew  that 
he  was  proceeding  on  that  mistaken  notion,  and  did  not  interfere 
to  set  him  right,  I  should  have  been  much  disposed  to  say  that  he 
was  entitled  to  the  relief  he  sought  But  a  full  consideration  of 
the  evidence  has  not  led  me  to  any  such  conclusion.  It  has  failed 
to  satisfy  me,  first,  that  Thornton  supposed  that  he  had  against 
Sir  John  any  absolute  right  beyond  that  of  a  tenant  from  year  to 
year ;  or,  secondly,  that  Sir  John  knew  or  believed  that  Thornton 
was  expending  his  money  in  the  mistaken  belief  that  he  possessed 
such  a  right 
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The  case  made  by  the  bill  is,  that  Sir  John  Bamsden,  by  his 
agents,  and  since  his  death,  his  trustees,  in  order  to  induce  per- 
sons to  build  on  what  is  called  the  tenant-right  tenure,  informed 
applicants  for  building  plots  that  they  would  be  equally  safe,  and 
that  the  rents  would  be  less  in  amount  without  a  lease 
than  with  it ;  *  and,  further,  that  they  could  have  a  lease  [*  143] 
whenever  they  required  it;  and  that,  by  means  of  this 
course  of  dealing,  entire  confidence  was  created  in  the  tenant-right 
system,  as  conferring  a  good  title  to  hold  the  lands  so  taken  for 
ever,  provided  only  they  paid  their  rent;  and,  lastly,  that  they 
acquired  a  right  to  call  for  a  sixty  years'  renewable  lease,  when- 
ever it  might  be  desired. 

The  appellant,  Sir  J.  W.  Eamsden,  by  his  answer,  admits  the 
existence  of  a  large  class  of  tenants  holding  by  what  is  called  the 
tenant-right  tenure ;  but  he  denies  that  it  was  an  incident  of  that 
tenure  that  persons  holding  under  it  were  more  than  tenants  from 
year  to  year,  or  were  entitled  to  call  for  a  lease.  On  the  contrary, 
he  says  that  such  tenants  never  had  any  title,  except  as  tenants  at 
will,  or  tenants  from  year  to  year,  and  that  in  consequence  of  their 
holding  by  this  precarious  tenure  they  had  their  land  at  a  rent 
very  much  less  than  another  class  of  tenants  who  took  land  on 
sixty  years'  leases,  renewable  for  ever  at  the  end  of  twenty  or  forty 
years,  on  certain  terms  stipulated  in  each  particular  case. 

The  parties  in  the  cause  being  thus  at  issue,  the  question  is. 
What  is  the  fair  result  of  the  evidence  ?  Does  it  establish  that 
which  the  plaintififs  were  bound  to  establish  ?  Does  it  show  that 
when  Thornton  erected  his  buildings  in  1837  (with  which  case 
alone  we  are  now  dealing),  he  did  so  in  the  belief  that,  though  he 
was  only  at  law  a  tenant  at  will,  yet  he  had  a  right  to  hold  his 
land  to  him  and  his  personal  representatives  for  ever,  so  long  as  he 
duly  paid  his  rent;  and,  further,  that  he  had  a  right  to  call  for 
a  sixty  years'  lease,  renewable  for  ever,  whenever  he  should  be 
minded  so  to  do  ?  and  does  it  also  show  that  Sir  John  knew  that 
he  was  laying  out  his  money  in  that  belief  ? 

In  support  of  their  case  the  plaintiffs  offered,  in  the  first  place, 
the  evidence  of  about  250  persons  holding  land  in  Huddersfield  by 
the  tenant-right  tenure,  and  they  say  that  the  bill  correctly  repre- 
sents the  tenant-right  tenure  as  established  at  Huddersfield  by  Sir 
John  and  his  representatives,  on  the  faith  of  which  they  acquired 
and  hold  their  properties,  and  that  they  never  heard  it  questioned 
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before  the  proceedings  now  set  on  foot  by  the  appellant  which 
have  given  rise  to  the  present  suit 

None  of  these  witnesses  states  when  it  was  that  he  became  ten- 
ant under  what  he  calls  the  tenant-right  tenure.  It  would 
[*  144]  *  have  been  material  that  they  should  have  done  so ;  for,  as 
the  only  question  on  which  this  evidence  bears  on  this 
part  of  the  case  is  that  relating  to  what  was  the  belief  of  Thornton 
when  he  built  his  house  in  1837,  it  would  have  been  important 
for  him  to  show  that  the  general  belief  to  which  the  witnesses 
refer  existed  at  that  time.  It  is  consistent  with  the  evidence  of 
these  witnesses,  that  they  all  acquired  their  interests  after  the 
death  of  Sir  John,  and  that  no  such  general  reputation  or  belief  as 
that  to  which  they  refer  existed  in  his  lifetima  I  am  the  more 
led  to  advert  to  this  distinction  because  I  observe  that  they  speak 
of  the  tenant-right  tenure  as  having  been  established  by  Sir  John 
and  his  representatives;  and  the  question  relating  to  what  was 
done  in  the  time  of  his  representatives,  will,  I  think,  be  found  to 
be  open  to  some  observations  not  applicable  to  what  was  done  in 
his  lifetime. 

It  must  further  be  observed,  that  these  numerous  deponents  were 
all,  or  almost  all,  in  stations  of  life,  so  far  as  we  can  collect  from 
their  descriptions,  making  it  improbable  that  they  would  be  able 
well  to  scan  and  consider  the  precise  nature  of  the  reputation  to 
which  they  depose.  About  thirty  of  them  appear  to  have  been 
unable  to  sign  their  names,  and  it  is  no  harsh  estimate  of  the 
weight  due  to  their  testimony  to  say  that  they  were  very  likely  to 
have  been  led  by  an  involuntary  bias  to  give  a  colour  to  the  gen- 
eral belief  and  reputation  in  question,  to  which  a  little  closer 
examination,  by  persons  in  a  different  sphere  of  life,  might  have 
shown  it  was  not  entitled.  With  these  few  remarks  I  shall  leave 
this  part  of  the  evidence,  to  which,  it  is  but  fair  to  say,  no  great 
weight  was  attributed  at  the  bar. 

What  was  mainly  relied  upon  was  the  evidence  oflfered  in  sup- 
port of  the  allegation  that  Sir  John  and  his  agents  by  their  words, 
acts,  and  deeds,  and  by  every  means  in  their  power,  encouraged 
persons  to  erect  buildings  on  the  tenant-right  tenure,  and  stated 
that  there  was  no  occasion  for  leases,  that  such  persons  would  be 
as  safe  without  as  with  leases,  and  that  they  might  have  leases 
whenever  they  might  require  them,  and  that  they  should  never  be 
disturbed  in  their  possession. 
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In  support  of  these  allegations  evidence  was  given  of  statements 
made  by  Joseph  Brook,  whom  I  will  assume  to  have  been  the 
principal  local  agent  of  Sir  John,  living  at  Huddersfield, 
and  *  acting  there  for  him  under  Mr.  Bower.  William  [*145] 
Brook,  the  surviving  brother,  and  John  Brook,  a  son  of 
Joseph  Brook,  were  both  examined  as  witnesses,  and  they  both 
say  that  Joseph  Brook  was  in  the  constant  habit  of  assuring  all 
persons  who,  on  applying  for  land,  consulted  him  as  to  the  expe- 
diency of  taking  a  lease,  that  they  would  be  as  safe  without  a 
lease  as  with  one ;  that  so  long  as  they  paid  their  rent  they  would 
never  be  disturbed,  and  that  they  might  have  a  lease  whenever 
they  thought  fit  to  apply  for  it 

The  language,  then,  attributed  to  Joseph  Brook  relates  to  two 
propositions  :  first,  that  persons  taking  land  without  a  lease  would 
never  be  disturbed  so  long  as  they  paid  their  rent;  secondly,  that 
persons  taking  land  without  a  lease  might  have  a  lease  whenever 
they  chose  to  call  for  it  As  to  so  much  of  this  evidence  as 
relates  to  the  first  proposition,  I  give  full  credit  to  the  accuracy 
of  the  witnesses,  but  I  cannot  say  the  same  as  to  the  second.  I 
think,  for  reasons  to  which  I  will  presently  advert,  their  recollec- 
tion on  that  point  cannot  safely  be  trusted. 

Assuming,  however,  that  he  did  make  the  statements  attributed 
to  him  by  these  witnesses,  it  becomes  important  to  consider  what 
is  the  fair  import  of  the  language  used  by  hiui,  supposing  it  to  be 
correctly  given  by  the  witnesses  who  speak  to  having  heard  it. 
And  first,  as  to  the  statement  that  there  would  be  no  advantage 
in  a  lease ;  for  that  so  long  as  the  rent  was  paid  the  parties  tak- 
ing the  land  would  never  be  disturbed.  The  respondents  say  it 
amounted  to  a  statement  that  persons  taking  land  at  a  yearly  rent, 
and  building  on  it,  would  have  a  right  to  hold  that  land  to  them 
and  their  personal  representatives  for  ever,  provided  the  rent  was 
paid.  The  appellants  say,  it  must  be  interpreted  as  meaning  only 
that,  though  the  right  conferred  was  that  of  a  mere  tenant  at  will, 
or  tenant  from  year  to  year,  yet  so  long  as  the  ground  rent  was 
duly  paid  there  was  no  intention  to  disturb  the  tenants  in  their 
possession,  and  that  they  might  thus  safely  allow  the  matter  to 
rest  in  the  honour  of  the  Ramsden  family. 

If  this  latter  be  the  true  construction,  it  is  clear  that  even  if 
such  statements  as  are  attributed  to  Joseph  Brook  had  been  made 
by  Sir  John  himself,  the  persons  taking  the  land  would  have 
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acquired  no  right,  legal  or  equitable,  beyond  that  of  a  mere  ten- 
ant from  year  to  year.  If  any  one  makes  an  assurance  to 
[*  146]  another,  *  with  or  without  consideration,  that  he  will  do 
or  will  abstain  from  doing  a  particular  act,  but  he  refuses 
to  bind  himself,  and  says  that  for  the  performance  of  what  he  has 
promised  the  person  to  whom  the  promise  has  been  made  must 
rely  on  the  honour  of  the  person  who  has  made  it,  this  excludes 
the  jurisdiction  of  Courts  of  equity  no  less  than  of  Courts  of  law. 
The  important  question,  therefore,  is,  which  of  these  two  con- 
structions is  the  correct  one  ?  I  have  no  hesitation  in  saying  that, 
in  my  opinion,  that  of  the  appellant  is  the  true  construction. 

In  the  first  place,  even  taking  the  language  to  be  exactly  that 
attributed  to  Joseph  Brook  by  his  brother  and  his  son,  it  is  hardly 
that  which  he  would  have  used  if  he  had  meant  to  represent  to 
those  who  consulted  him,  that  after  they  had  taken  land  at  a  rent, 
and  so  become  tenants,  there  would  be  no  power  in  their  landlord 
to  disturb  them  so  long  as  they  paid  their  rent  What  he  is 
represented  to  have  said  to  them  is,  that  so  long  as  they  paid 
their  ground  rents,  neither  they  nor  their  children  after  them 
would  be  molested ;  not  that  they  could  not,  but  that  they  would 
not  be  molested.  The  same  observation  may  be  made  as  to  the 
evidence  of  the  witnesses  who  speak  to  their  conversations  with 
Joseph  Brook  when  they  took  their  land  for  building.  What  they 
represent  him  to  have  said,  when  they  asked  him  as  to  the  expe- 
diency of  taking  a  lease,  is,  that  so  long  as  they  paid  their  ground 
rent  they  would  never  be  disturbed ;  not  that  they  could  never  be 
disturbed ;  and  to  one  of  them,  Joe  Moore,  he  added,  *  nor  will 
your  present  rent  ever  be  raised." 

This  distinction  appears  to  me  to  be  not  unimportant,  when  the 
question  is,  whether  it  was  intended  to  represent  to  the  persons 
taking  the  land  that  they  had  a  right  to  retain  it  for  ever,  or  only 
that  there  was  no  intention  on  the  part  of  the  landlord  to  disturb 
them,  and  that  they  might  rely  on  the  honour  of  the  family  that 
no  such  step  as  evictiug  them  from  their  holdings  ever  would  be 
taken  so  long  as  they  paid  their  rent  The  language  is  at  least  as 
consistent  with  the  latter  view  of  the  case  as  with  the  former,  and 
must,  I  think,  be  interpreted  in  connection  with  the  evidence  of 
Thornton's  solicitor,  Frederick  Eobert  Jones,  who  says,  that  for 
many  years  prior  to  1858  the  investment  of  money  on  the  tenant- 
right  tenure   was  made  without  hesitation   because  of   the  con- 
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fidence  *  which  the  people  reposed  in  the  honour  of  the  [*  147] 
Bamsden  family ;  and  many  other  witnesses  speak  to  the 
same  effect 

Thus  interpreted,  the  language  attributed  to  Joseph  Brook  would 
not,  either  at  law  or  in  equity,  enlarge  the  interest  which  every 
tenant  took  as  tenant  at  will  beyond  his  becoming  afterwards  ten- 
ant from  year  to  year. 

But  the  more  important  question  yet  remains  to  be  considered, 
namely,  whether  there  is  evidence  to  show  that  Sir  John  Eamsden 
knew,  or  even  suspected,  that  representations  were  made  which 
might  fairly  be  supposed  to  lead  his  tenants  at  will  or  from  year 
to  year  to  expend  money  in  building,  in  the  belief  that  by  build- 
ing they  acquired  a  title  which  he  could  never  disturb.  On  this 
point  the  evidence  of  the  respondents  wholly  fails. 

There  are  only  two  occasions  on  which  Sir  John  is  alleged  to 
have  been  present  when  anything  passed  countenancing  the  notion 
that  the  tenants  by  what  is  called  tenant  right  had  any  rights 
beyond  that  of  tenants  from  year  to  year.  The  first  is  that  spoken 
to  by  William  Brook,  the  surviving  brother  of  Joseph.  He  tells 
us  that  in  the  year  1800,  when  Sir  John  and  Mr.  Bower  were  at 
Huddersfield,  they,  together  with  his  brother  Joseph  and  himself, 
were  met  in  the  road  by  a  man  named  Mortimer,  who  had  then 
recently  erected  a  row  of  valuable  buildings  on  his  own  freehold 
land.  Mortimer,  the  witness  says,  pointed  out  to  Sir  John  some 
old  tenant-right  buildings  which  were  an  eye-sore  to  the  row  of 
houses  he  had  so  erected,  and  asked  Sir  John  to  have  them  re- 
moved. Sir  John  listened  to  him,  and  then,  after  taking  Mr. 
Bower,  Joseph  Brook,  and  the  witness  aside,  and  after  making 
inquiries  of  them  as  to  the  name  of  the  owner,  and  how  long  the 
old  buildings  had  been  erected,  and  after  making  other  inquiries, 
turned  round  to  Mortimer  and  said, ''  These  are  tenant-right  build- 
ings; those  who  hold  them  shall  never  be  disturbed  so  long  as 
they  pay  their  rent, "  or  to  that  effect 

This  is  part  of  the  evidence  of  the  respondents,  and  must  have 
been  offered  by  them  for  the  purpose  of  showing  that,  when  in 
1837  Thornton  built  his  house.  Sir  John  must  have  known  that 
he  did  so  in  the  belief  that  he  would  thereby  acquire  an  absolute 
right  for  ever  against  his  landlord.  I  cannot  think  that  the  evi- 
dence leads  to  any  such  inference.  Though  Mortimer 
was  not,  so  far  at  least  *  as  appears,  himself  possessed  of  [*148] 
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any  tenant-right  property,  yet  he  was  the  owner  of  property  in 
Huddersfield,  and  could  hardly  have  been  ignorant  of  a  right 
which,  according  to  the  case  made  by  the  bill,  had  prevailed  and 
been  acted  on  for  a  very  long  period  by  more  than  half  the  inhabi- 
tants of  the  town.  And  yet  the  application  he  made  to  Sir  John 
was  wholly  inconsistent  with  the  hypothesis,  that  the  owner  of 
the  old  buildings,  which  he  thought  to  be  eye-sores,  had  an  abso- 
lute right  to  them  independent  of  his  landlord.  He  evidently 
supposed  that  Sir  John  could  compel  their  removal,  if  he  would, 
otherwise  his  application  was  absurd.  So  again,  the  conduct  and 
language  of  Sir  John  are  precisely  what  might  have  been  expected 
if  he  thought  he  had  the  power  to  do  what  was  asked  of  him,  and 
that  whether  he  should  or  should  not  comply  with  the  request  was 
a  matter  depending  on  his  own  pleasure.  It  is  inconsistent  with 
the  notion  that  he  understood  the  interest  of  the  tenant  to  be  one 
with  which  he  had  no  right  to  interfere. 

The  other  case  in  which  Sir  John  is  said  to  have  personally 
interfered  is  that  spoken  to  by  the  witness  William  Brier.  He 
says,  that  in  the  month  of  August,  1816,  he  went  over  to  Sir  John 
at  Byrom,  carrying  with  him  a  plan,  approved  by  the  steward,  of 
some  land  he  wished  to  take  for  building ;  that  Sir  John  approved 
the  plan,  and  that,  in  answer  to  a  question  whether  he  could  have 
a  lease.  Sir  John  said  that  a  lease  was  unnecessary,  that  he  should 
never  be  disturbed  by  him,  or  any  Eamsden,  or  something  to  that 
effect,  which  satisfied  the  witness.  Whether,  as  between  Sir  John 
and  the  witness,  this  might  amount  to  an  express  contract  that  he 
should  never  be  disturbed,  is  not  the  point  to  be  considered ;  and 
there  was  certainly  no  such  express  contract  with  Thornton  in 
this  as  in  the  case  of  Mortimer  to  which  I  have  just  referred. 
The  language  is  not  such  as  could  induce  a  belief  that  Sir  John 
supposed  his  tenants  to  understand  that  by  building  they  acquired, 
to  them  and  their  representatives  for  ever,  independently  of  special 
contract,  absolute  rights  against  him,  which,  so  long  as  they  paid 
their  rents,  he  could  never  defeat. 

Even  supposing  both  these  conversations,  and  any  number  of 

conversations  to  the  same  effect,  to  have  been  known  to  Thornton, 

and  to  have  been  present  to  his  mind  when  he  built  his 

[*149]  house  in  *1837,  they  could  not,   in  my  opinion,   have 

tended  to  encourage  the  belief  on  which  he  says  he  acted. 

The  obvious  meaning  of  Sir  John,  in  both  cases,  was,  not  that  he 
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could  not,  but  that  he  would  not  dispossess  the  persons  holding 
the  land.  No  such  assurance  was  made  to  Thornton,  and  the  very 
foundation  of  his  case  is,  that  it  was  unnecessary,  for  that  the 
right  to  possession  for  ever  was  created  without  any  special  con- 
tract by  the  mere  fact  of  building  on  land  held  on  what  was  called 
tenant-right  tenure. 

I  have  thought  it  right  to  consider  to  what  relief,  if  any,  Thorn- 
ton would  be  entitled  with  respect  to  the  first  branch  of  the  alleged 
rights  of  the  holders  by  tenant  right,  viz. ,  the  right  to  hold  for 
ever  so  long  as  they  paid  their  rent  But  it  is  not  on  this  branch 
of  the  alleged  right  that  relief  is  given  by  the  decree,  though  per- 
haps it  is  its  necessary  foundation.  The  relief  given  proceeds  on 
the  other  branch  of  the  privileges  said  to  attach  to  the  holders 
of  land  held  on  tenant  right,  namely,  their  right  to  call  at  pleas- 
ure for  a  sixty  years'  lease,  renewable  every  twenty  years;  and 
what  Thornton  was  bound  to  establish  was,  that  he  built,  and 
that  Sir  John  knew  that  he  built,  in  the  belief  that  he  had  such 
a  right. 

The  first  observation  I  will  make  here  is,  that  though  there  is  a 
great  deal  of  evidence  that  such  a  right  was  generally  believed  to 
exist,  and  though  William  Brook  and  John  Brook  say  generally 
that  Joseph  Brook  used  constantly  to  tell  persons  taking  land  for 
building  that  they  could  have  leases  whenever  they  desired,  yet 
none  of  the  witnesses  who  actually  took  land  from  Joseph  Brook 
in  the  lifetime  of  Sir  John  says  that  he  ever  made  any  such  state- 
ment to  him.  Several  such  witnesses  were  examined,  and  say 
that  Joseph  Brook  told  them  that  so  long  as  they  paid  their  rent 
tbey  would  never  be  disturbed ;  but  none  of  them  says  that  any- 
thing like  a  statement  that  they  could  have  a  lease  was  ever  made. 
On  the  contrary,  Matthew  Biley  says  that  when  he  asked  if  he 
could  have  a  lease,  Joseph  Brook  said,  "No;  we  don't  grant 
leases."  I  mention  this  because  I  think  it  extremely  doubtful 
whether  any  such  statement  as  those  spoken  to  by  William  and 
John  Brook  as  to  the  right  to  a  lease  ever  were  made.  Without 
attributing  to  those  witnesses  the  intention  to  say  what  they  knew 
to  be  false,  I  must  yet  observe  that  as  no  such  statements 
were  *  made  to  the  only  witnesses  examined  who  actually  [*  150] 
took  land  from  Joseph  in  the  lifetime  of  Sir  John,  it  is 
by  no  means  improbable  that,  after  a  lapse  of  many  years,  William 
Brook  and  John  Brook  may  have  confounded  in  their  minds  what 
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they  heard  Joseph  say  with  what,  since  the  present  dispute  has 
arisen,  has  become  the  subject  of  general  discourse. 

But  it  is  no  part  of  the  appellant's  case  to  contend  that  leases 
would  not  in  general  be  granted  by  Sir  John  to  persons  applying 
for  land,  provided  only  that  they  were  willing  to  pay  a  much 
higher  rent;  and  nothing  is  more  probable  than  that  what  Joseph 
Brook  said  to  persons  applying  for  land  had  reference,  not  to  leases 
to  be  granted  at  a  future  time,  but  to  a  lease  to  be  made  in  the 
first  instance  when  the  tenancy  commenced. 

Assuming,  however,  that  the  facts  are  as  deposed  to  by  William 
and  John  Brook,  and  that  Joseph  was  in  the  habit  of  telling 
people,  when  they  took  land,  that  they  could  have  leases  when 
they  thought  fit  to  call  for  them,  the  question  is.  How  does  that 
affect  Sir  John  ?  Where  any  such  statement  was  made  to  a  person 
taking  land,  a  question  might  arise  between  such  persons  and  Sir 
John  whether  what  so  passed  amounted  to  a  contract  by  Joseph 
Brook  binding  on  Sir  John.  No  such  question  is  raised,  or  could 
be  raised,  as  to  Thornton,  for  it  is  not  alleged  that  any  such  state- 
ment was  made  when  he  took  his  land  from  Bower.  As  to  Thorn- 
ton, the  statements  said  to  have  been  made  by  Joseph  Brook  to 
persons  taking  land  are  only  material  so  far  as  they  tend  to  make 
it  pi*obable  that  they  were  known  to  him,  and  so  had  led  him  to 
believe,  when  he  took  his  land  from  Bower,  that  he  had  thereby 
a  right  to  call  for  a  lease  whenever  he  should  think  fit 

What  was  the  belief  of  any  one  as  to  his  rights  on  any  particu- 
lar subject,  is  a  matter  not  admitting  of  direct  evidence.  The 
reasonable  explanation  of  the  conversation  which  Thornton  had 
with  Joseph  Brook  when  his  house  was  nearly  completed,  seems 
to  me  to  be,  that  he  was  considering  whether  it  was  prudent  to 
trust  to  what  is  called  the  honour  of  the  Eamsden  family,  or 
whether  he  ought  not  to  bind  them  by  a  lease ;  not  that  he  sup- 
posed he  could  compel  them  to  grant  a  lease  as  a  matter  of  right 

But  even  supposing  Thornton  to  have  built  in  the  firm  belief 
that  he  was  entitled  to  a  lease,  the  important  question 
[*  151]  still  remains :  *  Did  Sir  John  know  that  he  was  build- 
ing in  that  belief  ?  On  this  point  the  onus  of  proof  is  on 
the  respondent,  and  he  has  wholly  failed  to  satisfy  me.  In  the 
first  place,  what  was  the  lease  on  the  faith  of  a  right  to  which  it 
is  argued  that  Sir  John  knew  Thornton  was  building  ?  Thornton 
says  it  was  a  lease  for  sixty  years,  renewable  every  twenty  years 
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on  payment  of  two  years'  ground  rent  as  a  fine,  and  that  no  other 
lease  was  at  that  time  known  at  Huddersfield.  This  is  not  the 
nature  of  the  lease  to  which  the  decree  has  declared  him  entitled ; 
nor  is  it  consistent  with  the  terms  of  the  leases  then  usually 
granted  on  the  Bamsden  estates  when  leases  were  granted,  the  fine 
on  renewal  being  generally  one  year's  improved  value,  not  two 
years'  ground  rent. 

But  a  much  more  important  observation  has  reference  to  the 
rent  What  can  be  the  meaning  of  a  person  having  a  right  to  call 
for  a  lease  at  a  rent  to  be  agreed  upon  between  him  and  his  lessor  ? 
Suppose  they  do  not  agrea  It  is  endeavoured  to  meet  this  by  say- 
ing that  the  rent  could  not  exceed  double  the  amount  of  that  at 
which  the  person  applying  had  been  holding  as  tenant  from  year 
to  year.  But  the  evidence  of  the  plaintiff  fails  to  establish  any 
such  limit  It  is  differently  given  by  different  witnesses,  but  I 
think  it  is  fair  to  take  it  from  the  witness  Frederick  Jones,  who 
had  the  best  opportunity  of  knowing  the  general  opinion  of  the 
place,  as  he  had  formerly  been  one  of  the  solicitors  of  Sir  John, 
and  at  the  time  of  his  examination  was  the  solicitor  of  Thornton. 
He  says :  "^  It  was  part  of  the  said  system,  and  I  have  known  of 
many  instances,  that  tenant-right  holders,  or  holders  at  will,  as 
they  have  been  variously  termed,  might  have,  and  have  had,  sixty 
years'  leases,  renewable  every  twenty  years,  for  ever,  upon  such 
terms  with  regard  to  rent  as  they  could  bargain  for  with  the  agents 
of  the  estate ;  but  it  was  generally  understood  that  such  rent  would 
be  double  the  tenant  right,  unless  the  agents  either  had  agreed  or 
would  agree  for  a  less  rent. ' 

Now,  supposing  all  this  to  have  been  known  to  Sir  John,  I  do 
not  think  it  can  be  treated  as  amounting  to  knowledge  on  his  part 
that  his  tenants  at  will  were  laying  out  their  money  in  the  belief 
that  they  had  a  right  to  call  for  a  lease  perpetually  renewable 
whenever  they  might  think  fit  The  mere  circumstance  that  the 
amount  of  rent  remained  to  be  settled  by  agreement  be- 
tween the  ♦  lessor  and  the  lessee  excludes  the  notion  of  [*  152] 
there  being  a  right  to  compel  the  grant  of  a  lease.  The 
statement  by  Jones  that  it  was  generally  understood  that  the  rent 
would  be  double  that  which  had  been  paid  by  the  lessee  as  tenant 
from  year  to  year,  unless  a  lower  rate  was  agreed  upon,  is  far  too 
vague  to  be  the  foundation  of  anything  like  a  claim  of  right  He 
does  not  even  say  that  it  was  generally  understood  that  the  land- 
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lord  could  not  insist  on  a  higher  rate,  but  only  that  he  would  not ; 
the  same  distinction  to  which  I  have  already  adverted  in  dealing 
with  the  alleged  right  to  hold  for  ever,  so  long  as  the  ground  rent" 
was  duly  paid.  If  there  was  nothing  else,  this  absolute  uncer- 
tainty as  to  rent  seems  to  make  it  impossible  that  Sir  John  could 
have  supposed  his  tenants  at  will  were  building  in  the  belief  that 
they  had  any  right  to  compel  their  landlord  to  grant  them  a  lease. 

But  another  important  observation  on  this  part  of  the  case  is, 
that  the  supposed  right  is  one  in  which  there  is  no  reciprocity. 
It  is  not  alleged,  indeed  it  is  denied,  that  there  was  any  right  in 
the  landlord  to  compel  his  tenants  from  year  to  year  to  accept  a 
lease;  and  yet  it  is  supposed  that  the  landlord  was  continually 
making  demises  from  year  to  year,  with  the  knowledge  that  those 
who  thus  became  his  tenants  supposed  they  acquired  rights  against 
him  without  his  acquiring  any  corresponding  rights  against  them. 
The  only  evidence  which  could  have  satisfied  me  that  Sir  John 
knew,  or  even  suspected,  that  such  a  belief  was  entertained,  would 
have  been  a  uniform  practice  of  granting  such  leases  as  are  repre- 
sented to  have  been  the  right  of  the  tenant  at  will  whenever  they 
were  called  for;  but  on  this  point  the  evidence  wholly  faila 
There  is  no  evidence  that  even  a  single  lease  was  granted  in  the 
lifetime  of  Sir  John,  to  any  person  holding  by  tenant  right,  though 
he  was  in  the  enjoyment  of  the  property  for  at  least  fifty-nine 
years.  During  that  long  period  of  time  he  granted  296  leases,  of 
which  227  were  granted  before,  and  sixty-nine  after  the  year  1816 ; 
of  the  227,  five  were  not  renewable  leases,  but  the  remaining  222 
contained  a  covenant  by  Sir  John  to  renew  at  the  end  of  every 
twenty  years  on  payment  of  a  stipulated  fine,  or  if  no  renewal  was 
then  made,  then  at  the  end  of  forty  years  on  payment  of  a  larger 
fine. 

The  nature  and  amount  of  the  fine  varied.     In  seventeen  of  the 

222,  the  fine  was  one  year's  improved  value  if  the  lease 
[*153]  was* renewed  at  the  end  of  twenty  years,  or  ten  years' 

value  if  renewed  at  the  end  of  forty  years.  In  174  the 
fines  were  two  years'  rent  if  renewed  at  the  end  of  twenty  years, 
or  ten  years*  rent  if  renewed  at  the  end  of  forty  years.  In  the 
remaining  thirty-one  the  fines  were  fixed  sums,  not  depending 
either  on  the  rent  or  value  of  the  land.  The  sixty-nine  leases 
granted  after  1816  were  all  renewable  leases  like  the  others. 
Thirty-one  of  them  were  renewals  of  former  leases,  and  the  re- 
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maining  thirty-eight  were  all  made  renewable  on  payment  of  one 
year's  value  at  the  end  of  twenty  years;  or  ten  years'  value  at  the 
end  of  forty  years. 

It  seems  to  me  impossible,  in  the  face  of  this  evidence,  to  be- 
lieve that  Sir  John  knew  that  persons  taking  land  on  the  tenant- 
right  tenure,  had  built  or  were  building  their  houses  in  the  belief 
that  they  were  entitled,  whenever  they  thought  fit,  to  call  for  a 
sixty  years'  lease  renewable  at  the  end  of  every  twenty  years, 
either  according  to  what  Thornton  says  was  his  belief,  namely,  on 
payment  of  two  years'  rent,  or  according  to  the  relief  given  by  the 
decree,  on  payment  of  one  year's  improved  value.  Sir  John  could 
not  have  understood  that  any  such  belief  prevailed,  knowing  as  he 
must,  that  though  he  had  many  hundred  tenant-right  tenants  he 
had  never  granted  a  lease  to  any  of  them ;  and,  further,  that  in 
the  cases  in  which  he  had  granted  leases  to  persons  taking  land  on 
lease  instead  of  by  tenant  right,  he  had  from  time  to  time  changed 
the  terms  of  renewal  according  to  his  pleasure. 

It  does  not  seem  to  me  to  be  important  that,  after  the  death  of 
Sir  John,  leases  were  in  many  cases  granted  to  tenants  holding  by 
tenant  right  The  circumstances  under  which  they  were  granted 
do  not  lead  to  the  inference  that  Sir  John  knew  that  buildings 
were  erected  in  the  belief  that  the  persons  building  could  claim  a 
lease  as  of  right,  which  is  the  point  we  are  now  considering.  It 
is  QO  part  of  the  appellant's  case,  that  land  was  not  frequently 
taken  for  building  on  the  faith  that  when  the  buildings  were 
erected  a  lease  would  be  granted.  In  all  such  cases  leases  were 
granted.  The  conversations  spoken  to  by  the  plaintiffs'  witnesses, 
invariably  show  that  it  was  in  general  optional  with  those  who 
took  land  to  take  it  either  with  or  without  a  lease.  The  substance 
of  what  Joseph  Brook  is  reputed  to  have  said  is  almost  invariably 
that  the  applicant  might  have  a  lease,  but  that  he  would 
be  throwing  away  his* money,  that  it  would  cause  him  [*154] 
expense,  and  materially  increase  his  rent,  and  that  he  would 
be  perfectly  safe  without  a  lease.  Still  it  is  certain  that  many  per- 
sons preferred,  even  at  a  higher  rent,  the  ordinary  security  of  a 
lease,  which,  however,  never  was  granted  till  the  buildings  had 
been  completed,  or  nearly  completed. 

The  mode  of  dealing  with  this  property  being  such  as  I  have 
stated,  it  was  almost  certain  that  at  the  death  of  Sir  John  there 
would  be,  as  in  fact  there  were,  many  persons  who  had  taken  land 
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and  were  building  on  it  in  the  faith  that,  according  to  the  usual 
practice,  they  might,  when  the  buildings  were  completed,  have  a 
lease  in  the  form  then  ordinarily  adopted.  The  will,  however, 
was  thought  by  counsel  not  to  contain  powers  sufficiently  ample 
to  enable  his  devisees  to  grant  leases  in  that  fonn.  To  obviate 
all  difficulties  on  this  head  an  Act  of  Parliament  was  passed  in 
the  year  1844,  giving  to  the  tenant  for  life,  and  to  the  trustees  of 
the  will  during  his  minority,  leasing  powers,  which  it  was  thought 
had  not  been  eflfectively  created  by  the  will. 

The  Act,  after  reciting  the  will  of  Sir  John  and  his  death,  pro- 
ceeds to  state  that  the  system  of  managing  the  Huddersfield  estates 
had  been,  that  no  person  desirous  of  taking  land  on  lease  for  build- 
ing purposes  obtained  any  written  agreement  for  a  lease,  but  was 
permitted,  after  a  piece  of  land  had  been  appropriated  to  him,  to 
build  upon  it,  upon  the  understanding  that  after  he  had  built  a 
lease  would  be  granted  to  him,  perpetually  renewable  according 
to  the  form  set  forth  in  the  schedule;  and  that  many  persons, 
relying  on  this  system,  had,  in  the  lifetime  of  Sir  John,  erected 
houses  on  the  faith  of  leases  being  granted  to  them,  but  no  such 
leases  had  been  granted ;  and,  further,  that  since  the  death  of  Sir 
John,  difficulties  had  arisen  concerning  the  renewal  of  leases  in 
pursuance  of  his  covenant  for  renewal  It  is  enacted  that  it  should 
be  lawful  for  the  trustees  of  the  will  during  the  minority  of  the 
appellant,  Sir  J.  W.  Eamsden,  and  for  him  after  he  should  attain 
his  majority,  to  demise  and  lease  to  any  person  who  in  the  life- 
time of  Sir  John  took  land  (being  part  of  the  estates  devised  by 
the  will  of  Sir  John),  on  the  faith  of  a  lease  being  granted  to  him, 
according  to  the  system  aforesaid,  and  who  had  erected  buildings 
thereon,  by  a  lease  of  the  same,  according  to  the  form  mentioned 

in  the  schedule.  This  form  was  that  of  a  lease  for  sixty 
[*  155]  years,  renewable  *  at  the  end  of  every  twenty  years,  on 

payment  of  one  year's  improved  value ;  or  at  the  end  of 
forty  years,  on  payment  of  ten  years*  improved  valua  The  2nd 
section  of  the  Act  authorised  the  granting  of  renewed  leases  which 
Sir  John  would  have  been  bound  by  his  covenants  to  grant,  and 
the  3rd  and  subsequent  sections  enabled  the  trustees  during  the 
minority,  and  Sir  John  himself  after  obtaining  his  majority,  to 
grant  building  leases  of  any  of  the  devised  lands,  with  covenants 
for  perpetual  renewal,  on  terms  to  be  agreed  upon. 

No  leases  were  granted  after  the  death  of  Sir  John  until  after 
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the  passing  of  this  Act ;  but  Mr.  Hathom,  who,  on  the  death  of 
Mr.  Bower,  in  1844,  had  become  the  resident  local  agent  of  the 
appellant  at  Huddersfield,  informs  us,  that  after  the  passing  of  the 
Act,  and  during  the  minority  of  the  appellant,  thirty  leases  were 
granted  to  persons  who  were  at  the  times  of  the  grant  holding  by 
tenant-right  tenure.  He  adds,  however,  that  in  the  case  of  four- 
teen  out  of  these  thirty,  the  parties  were  entitled  to  a  lease,  as 
they  had  built  on  an  agreement  that  they  should  have  a  lease 
when  the  buildings  were  completed.  All  the  other  sixteen  were 
granted  on  rents  which  were  materially  raised,  and  not  on  any 
claim  of  right  by  the  parties  who  obtained  them. 

What  was  done  after  the  death  of  Sir  John  can  only  be  material 
upon  this  part  of  the  case,  so  far  as  it  may  throw  light  backwards 
on  what  was  the  practice  in  his  lifetime ;  and  it  seems  to  me  im* 
possible  to  deduce  from  what  was  thus  done,  in  and  after  the  year 
1845,  under  the  powers  of  this  Act,  anything  as  to  what  Sir  John 
supposed  to  be  the  opinion  of  those  who  took  land  from  him  with- 
out any  agreement  for  a  lease.  As  to  many  of  them,  it  is  clear 
that  they  were  entitled  against  Sir  John  to  claim  a  lease.  As  to 
the  others,  the  lease  was  granted  as  a  matter  of  favour  or  contract, 
not  as  a  matter  of  right,  and  it  has  not,  therefore,  any  tendency 
to  support  the  views  of  the  respondents.  But  there  were  some 
other  leases  granted  to  tenant-right  holders  besides  the  thirty  thus 
referred  to,  namely,  those  granted  to  persons  whose  tenant-right 
lands  were  compulsorily  taken  by  railway  companies.  The  facts 
as  to  these  persons  were  as  follows :  — 

Some  houses  in  Huddersfield,  held  by  persons  on  the  tenant- 
right  tenure,  were,  in  the  years  1845  and  1846,  necessary 
for  enabling  *  the  proprietors  of  the  Huddersfield  and  Shef-  [*  156] 
field  Railway  to  make  their  line.  Notices  for  taking  their 
houses  were  served  on  the  occupants,  but  as  they  were,  in  the  eye 
of  the  law,  at  best,  mere  tenants  at  will,  a  difl&culty  arose  as  to 
the  mode  in  which,  and  the  persons  to  whom,  the  purchase -money 
was  to  be  paid.  If  the  company  was  to  treat  them  as  mere  ten* 
ants  from  year  to  year,  the  purchase-money,  except  so  much  of  it 
as  would  represent  the  very  small  interest  of  such  a  tenant,  would 
be  payable  to  the  devisees  of  Sir  John.  But  it  had  always  been 
the  practice  to  recognise  these  tenants,  though  at  law  mere  tenants 
from  yew  to  year,  yet  as  holding  under  an  engagement  of  honour, 
that  so  long  as  they  paid  their  rents  they  would  never  be  dis- 
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turbed.  This  was  felt  by  the  trustees  to  give  the  tenants  a  title 
in  honour  to  receive  such  compensation  as  they  would  have  been 
entitled  to  if  they  had  derived  from  Sir  John  a  legal  title,  and  not 
a  title  depending  merely  on  the  honour  of  the  family.  It  would 
not,  however,  have  been  just  to  give  to  them  a  legal  title  enabling 
them  to  hold  for  ever  at  the  rents  at  which  they  held  as  tenants 
from  year  to  year ;  for  in  those  cases  in  which  a  legal  title  was 
granted  to  persons  when  they  took  land  for  building,  it  had  always 
been  done  by  means  of  a  lease  perpetually  renewable  at  a  rent 
much  greater  than  that  at  which  it  would  have  been  granted  to 
them  if  they  had  taken  it  as  tenants  from  year  to  year.  The 
course,  therefore,  followed  by  the  trustees  was  to  treat  these  ten- 
ants as  persons  who  had  built  on  the  faith  of  having  leases,  and 
to  fix  the  rent  at  the  sum  at  which,  if  that  had  been  the  case,  the 
leases  would  have  been  granted  Leases  were  accordingly  granted 
on  that  principle,  and  so  the  landlords  and  the  tenants  became 
entitled  to  the  purchase-money  between  them,  according  to  the 
value  of  their  respective  interests. 

Sixteen  such  leases  were  granted  in  the  year  1846 ;  and  Hathorn, 
who  was  then  the  local  agent  at  Huddersfield,  states  in  his  evi- 
dence that  none  of  them  was  granted  on  the  application  of  the 
tenant  or  as  a  matter  of  right ;  and  further,  that  these  leases  were 
entirely  exceptional,  and  all  the  arrangements  connected  with 
them  were  carried  out  by  Mr.  Fenton,  since  deceased,  and  Fred- 
erick R  Jones,  then  the  solicitors  of  the  trusteea  Frederick  R 
Jones  afterwards  became  the  solicitor  of  the  plaintiffs,  and  was 
examined  after  and  in  answer  to  Hathorn,  but  he  does 
[*157]  not  contradict  him ;  and,  on  the  *  contrary,  states  that  the 
scheme  of  granting  these  leases  originated  with  the  trus- 
tees. I  am  aware  that  two  of  the  lessees,  Prass  and  Tattersfield, 
stated,  when  examined  in  chief,  that  their  leases  had  been  granted 
to  them  on  a  claim  of  right.  No  other  witness  confirms  this  state- 
ment, which  is  wholly  inconsistent  with  what  was  afterwards 
sworn,  not  only  by  Hathorn,  but  also  by  Frederick  R  Jones,  the 
plaintiff's  solicitor;  and  I  find  it  impossible  not  to  believe  that 
the  account  given  by  Hathorn  is  strictly  accurate. 

Even  assuming,  therefore,  that  what  was  done  after  the  death 
of  Sir  John  could  be  relied  on  as  tending  to  show  either  what  was 
the  belief  imder  which  persons  taking  land  in  his  lifetime  acted, 
or  what  Sir  John  supposed  it  to  be,  I  do  not  think  that  these 
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leases  granted  on  occasion  of  the  making  of  the  railway  throw  any 
light  on  the  subject 

For  the  same  reasons,  I  attach  no  weight  to  the  fact  that  on 
other  occasions,  when  damage  was  done  to  houses  held  on  tenant 
right,  by  working  mines  or  otherwise,  the  compensation  was,  with 
the  knowledge  and  approbation  of  Sir  John  and  his  agents,  paid 
to  the  tenants.  So,  again,  local  taxes  for  drainage  and  other  im- 
provements were  charged  on  and  paid  by  the  tenants.  All  this 
was  the  necessary  consequence  of  their  being  treated  by  Sir  John 
as  persons  whom  he  felt  bound  in  honour  to  consider  as  tenants 
never  to  be  disturbed,  and  do  not,  as  it  appears  to  me,  tend  to  sup- 
port the  case  of  the  plaintiffa 

So  far,  therefore,  as  relates  to  the  piece  of  land  held  by  Thorn- 
ton, in  the  lifetime  of  Sir  John,  I  do  not  think  it  necessary  to  say 
more,  except  only  as  to  a  part  of  the  argument  at  the  bar,  by 
which  I  understood  counsel  to  suggest  that  it  was  not  necessary  to 
prove  actual  knowledge  in  Sir  John  to  show  that  he  knew  that 
Thornton  built  on  the  faith  that  he  was  entitled  to  a  lease  when- 
ever he  should  think  fit  to  call  for  it,  but  that  if  that  was  known 
to  Joseph  Brook,  Sir  John  would  be  bound  as  if  it  had  been  known 
to  himself.  I  think  this  is  a  mistake  as  to  the  principles  of  the 
law  of  agency.  Even  if  Joseph  Brook  was,  what  he  is  not  shown 
to  have  been,  and  what,  on  the  evidence,  I  do  not  think  he  was, 
a  local  agent,  authorised  to  create  tenancies  without  referring  to 
Bower,  still  that  would  not  enable  him  to  bind  his  principal  as  to 
matters  dehors  the  contract.  If  he  had  made  it  part  of 
the  contract  with  any  *  person  whom*  he  had  accepted  as  [*158] 
tenant  at  will  that  he,  the  tenant,  should  be  at  liberty  to 
call  for  a  lease  at  his  pleasure,  then  would  arise  the  question, 
whether  this  part  of  the  contract  was  within  the  scope  of  the 
agent's  authority  ?  Put  it  is  not  suggested  that  any  such  contract 
was  made  with  Thornton.  His  case  is,  that  Mr.  Bower,  being  a 
person  authorised  by  Sir  John  to  let  his  land  to  persons  taking  it 
as  tenants  at  will,  had  let  to  him,  as  tenant  at  will,  the  land  on 
which  he  built  his  house  in  1837,  and  that  he  had  taken  it  with- 
out requiring  a  lease,  fully  believing,  from  what  Joseph  Brook 
stated  to  him,  and  had  stated,  on  numerous  other  occasions,  to 
other  persons,  and  what  had  thereby  and  otherwise  become  the 
common  reputation  of  the  place,  that  all  persons  so  taking  land 
were  entitled  to  a  lease  whenever  they  should  call  for  it 
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Supposing  such  statements  to  have  been  made,  however  con- 
stantly and  openly,  they  would  not  be  binding  on  Sir  John  unless 
he  had  authorised  Joseph  Brook  to  make  them,  or  else  knew  that 
he  made  them,  and  that  persons  taking  land  acted  on  the  faith  of 
them.  If,  indeed,  the  principal  knows  that  persons  dealing  with 
his  agent  have  so  dealt  in  consequence  of  their  believing  that  all 
statements  made  by  him  had  been  warranted  by  the  principal,  and, 
knowing  this,  allows  the  persons  so  dealing  to  expend  money  in 
the  belief  that  the  agent  had  an  authority  which,  in  fact,  he  had 
not,  it  may  be  that  in  such  a  case  a  Court  of  equity  would  not 
allow  the  principal  afterwards  to  set  up  want  of  authority  in  the 
agent.  But  this  equity,  whenever  it  exists,  depends  absolutely 
on  the  fact  that  the  knowledge  on  which  it  rests  can  be  brought 
home  to  the  principal. 

Here  the  contract  was  made  by  Mr.  Bower,  on  the  part  of  Sir 
John,  and  by  him  only.  I  do  not  think  there  is  any  principle, 
either  of  law  or  equity,  which  can  enable  the  tenant  to  say  that 
the  rights  under  that  contract  against  Sir  John  could  be  affected 
by  statements  made  by  a  local  agent  without  the  knowledge  of,  or 
authority  from,  either  Sir  John  himself,  or  Mr.  Bower. 

I  have  now  gone  through  the  whole  of  the  case,  so  far  as  relates 
to  the  land  taken  for  building  in  the  lifetime  of  Sir  John,  and  1 
have  stated  my  reasons  for  thinking  that  Thornton  had  no  title, 
legal  or  equitable,  beyond  that  of  a  tenant  from  year  to 
[*159]  year;  that  ♦his  claim  to  continue  to  hold  so  long  as  he 
paid  his  rent,  as  well  as  his  claim  to  have  a  lease,  rested 
entirely  on  the  pleasure  of  Sir  John,  and  on  what  he  and  tliose 
who  derive  title  through  him  may  think  proper  to  concede. 

It  remains  only  that  I  should  consider  the  claim  so  far  as  it 
relates  to  the  tenancy  created  after  the  death  of  Sir  John,  as  to 
which  I  need  not  detain  your  Lordships  loqg.  The  observations 
I  have  made  on  the  tenancy  created  in  the  lifetime  of  Sir  John  are 
all  applicable  to  this  second  taking;  besides  which,  there  are 
other  reasons  which,  as  it  appears  to  me,  show  that  the  plaintiffs 
were  not  entitled  to  the  relief  given  by  the  decree,  or  to  any  relief 
at  all. 

The  undisputed  facts  as  to  this  part  of  the  case  are  as  follows : 
In  the  month  of  June,  1845,  Thornton,  being  desirous  of  obtain- 
ing more  groimd  for  the  purpose  of  adding  some  outbuildings  to 
his  house,  applied  for  that  purpose  to  Mr.  Hathom,  who,  on  the 
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death  of  Mr.  Bower,  in  1844,  had  been  appointed  a  resident  agent 
for  managing  the  property  under  Mr.  Loch,  who  had  succeeded 
Mr.  Bower.  Previously  to  this  time  a  very  proper  system  had 
been  introduced  in  the  management  of  this  property,  under  which 
every  person  applying  for  land  to  be  held  by  him  not  on  lease  was 
required  to  make  his  application  in  writing,  stating  expressly  that 
he  applied  for  it  to  be  holden  by  him  as  tenant  at  will;  and 
printed  forms  for  this  purpose  were  kept  at  Longley  Hall,  where 
the  business  of  the  estate  was  managed.  When  Thornton  applied 
to  Hathom  for  the  additional  land,  one  of  these  forms,  properly 
filled  up,  was  put  into  his  hands  for  his  signature,  and  he  signed 
the  same.  I  have  already  mentioned  its  exact  form  and  contents. 
Hathom,  having  obtained  the  consent  and  approbation  of  Mr. 
Loch,  sent  to  Thornton  a  letter  of  advice,  as  follows :  — 

"  LoKOLBY  Hali/»  Huddbrsfjbld, 
"24th  Jnlj,  1845. 

"  Sir,  —  I  beg  to  inform  you  that  the  plan  of  the  ground  on 
which  you  propose  to  erect  a  mistal,  stable,  &c.,  at  Paddock,  to 
be  held  at  will,  has  been  approved  of  and  signed  by  Mr.  Loch. 
The  quantity  of  ground  to  be  occupied  by  you  will  be  165  square 
yards,  which,  at  the  rate  of  Is.  Jrf.  per  yard,  will  make  the  amount 
of  the  annual  ground  rent  payable  by  you  to  the  trustees 
of  Sir  John  William  *Eamsden,  Baronet,  £1  Os.  Id,  [*160] 
The  first  half-year's  rent  will  be  payable  at  November 
rent-day,  1846.  As  soon  as  your  building  has  been  completed,  I 
will  thank  you  to  come  here,  for  the  purpose  of  having  your  name 
regularly  entered  in  the  rental  of  this  estate. 

**  Your  obedient  servant, 

"Alex.  Hathorn." 

The  ground  was  properly  staked  out.  Thornton  erected  his  new 
buildings,  and  was  entered  on  the  rental  at  Longley  Hall,  and  he 
afterwards  duly  paid  his  rent  from  time  to  time  as  it  became  due. 

That  he  thereby  became  at  law  tenant  to  the  trustees  from  year 
to  year,  and  for  no  greater  interest,  is  clear;  but  he  insists  on  the 
same  equity  on  his  second  as  on  his  first  tenancy,  namely,  that  he 
was  entitled  to  treat  this  tenancy  at  will  as  giving  him,  against 
Sir  John  and  the  trustees,  an  absolute  right  to  call  for  a  sixty 
years'  lease,  perpetually  renewable.      The  decree  of  the  Vice- 
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Chancellor  proceeds  on  the  ground  that  he  was  so  entitled,  hut  I 
am  quite  unable  to  understand  the  principle  on  which  this  relief 
was  given.  Even  if,  contrary  to  the  opinion  I  have  formed,  the 
facts  had  warranted  the  conclusion  that  Sir  John  was  hound  to 
consider  all  persons  entered  as  tenants  at  will,  or  from  year  to 
year,  on  his  rent-roll,  as  being  entitled  to  call  for  such  a  lease  as 
Thornton  required,  still  I  cannot  comprehend  how  any  such  equity 
can  affect  the  appellant.  Sir  J.  W.  Eamsden,  with  respect  to  ten- 
ancies at  will  created  by  his  guardians  after  the  death  of  Sir  John. 
Every  precaution  was  taken  to  show  to  persons  who  took  land  after 
the  death  of  Sir  John  that  they  were  mere  tenants  at  will.  They 
were  always  required  to  sign  an  application  for  land  to  be  held  by 
them  as  tenants  at  will,  and  Hathom  says  that  the  words  "  tenants 
at  will  "  were  printed  in  large  conspicuous  text  characters,  so  that 
they  could  not  be  overlooked.  Thornton,  indeed,  says  that,  though 
he  signed  the  application,  he  had  no  opportunity  of  making  a  copy 
of  it  He  does  not  suggest  that  he  did  not  read  and  perfectly 
understand  it ;  and  Hathom  says  he  might  have  had  a  copy  if  he 
wished  for  it.  Add  to  which,  that  in  the  answer  which  he  re- 
tained, or  might  have  retained,  he  was  expressly  told  that  he  was 
to  hold  as  tenant  at  will,  at  a  rent  then  fixed  by  the  lessors.  I 
consider  it,  therefore,  to  be  established  beyond  doubt  that 
[*  161]  he  knew  that  his  title  was  *  merely  that  of  a  tenant  from 
year  to  year;  though  I  also  firmly  believe  that  he  thought, 
in  regard  to  this  second  hiring,  as  in  regard  to  the  former,  that  he 
might  safely  rely  on  what  was  called  the  honour  of  the  Eamsden 
family;  for  the  evidence  shows  that  this  feeling  prevailed  after 
the  death  of  Sir  John  no  less  than  during  his  life.  I  will  not 
repeat  what  I  have  already  said,  namely,  that  no  Court  can  take 
cognisance  of  claims  founded  only  on  what  is  considered  an 
engagement  of  honour. 

On  these  grounds  I  think  that  the  claim  of  Thornton  to  a  lease 
of  this  second  piece  of  ground  is  at  least  as  untenable  as  that  relat- 
ing to  the  former. 

I  will  only  add,  that  the  conduct  of  Thornton  when,  in  1857, 
he  surrendered  the  property  to  the  appellant.  Sir  J.  W.  Ramsden, 
for  the  purpose  of  the  mortgage  to  Dyson,  and  caused  the  names  of 
himself  and  Dyson  to  be  entered  as  tenants  at  will,  strongly  con- 
firms the  view  I  have  taken  of  the  case. 

The  decree  of  the  Vice-Chancellor  declares  the  plaintiff  Thorn- 
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ton  entitled  to  a  sixty  years'  lease,  renewable  every  twenty  years 
on  payment  of  the  fines  mentioned  in  the  schedule  to  the  Act  of 
Parliament,  i  e. ,  a*  fine  of  one  year's  improved  value.  Even  if  all 
other  diflSculties  were  removed,  I  cannot  understand  how  the  plain- 
tiff could  be  entitled  to  a  lease  on  these  terms  when  his  case,  as 
made  by  the  bill,  is,  that  he  was  entitled  in  equity  to  a  sixty 
years'  lease,  renewable  every  twenty  years  on  payment  by  way  of 
fine,  not  of  one  year's  improved  value,  but  of  two  years'  ground 
rent  The  mere  circumstance  of  the  uncertainty  as  to  what  the 
terms  of  renewal  were  to  be,  affords  cogent  evidence  against  any 
claim  of  right  whatever. 

The  plaintiffs,  in  my  opinion,  have  wholly  failed;  and  I  shall 
here  dismiss  the  case,  with  one  observation,  however,  as  to  the  claim 
based  on  the  reliance  placed  on  the  honour  of  the  Samsden  family. 

It  is  not  my  intention  to  step  out  of  the  line  of  my  duty  by 
expressing  or  even  forming  an  opinion  as  to  how  far  this  claim  is 
well  founded.  Probably  the  system  was  originally  adopted  in  the 
notion  that  it  would  give  to  a  humble  and  not  generally  wealthy 
body  of  dependent  tenants  an  easy  and  cheap  mode  of  holding  and 
disposing  of  their  houses.  It  was  impressed  on  them  that 
by  *  means  of  the  register  kept  in  the  books  at  Longley  [*162] 
Hall  they  could  sell,  mortgage,  or  dispose  of  the  property, 
so  far  as  they  had  property  in  their  houses,  by  will,  at  an  expense 
of  28,  6d.,  instead  of  many  pounds.  Now,  whatever  obligations 
of  honour  the  mode  in  which  this  property  was  managed  may  have 
created  in  the  Ramsden  family,  I  confess  that  this  case  has  satis- 
fied me  that  it  was  absolutely  necessary,  for  the  interest  of  all 
parties,  that  some  mode  should  be  adopted  for  putting  an  end  to 
it  It  was  an  attempt  to  create  a  new  and  cheap  mode  of  convey- 
ancing, which  was  certain,  sooner  or  later,  to  involve  in  diflBcul- 
ties  those  who  had  relied  on  it  The  supposed  transfers  were 
altogether  ineffectual,  and  it  is  a  subject  of  wonder  to  me  that 
litigation  was  not  long  ago  occasioned  by  it  The  present  appel- 
lant endeavoured  to  do  what  he  thought  fair  and  just,  by  obtaining 
powers  to  grant  leases  for  ninety-nine  years.  Whether  that  was 
more  or  less  than  his  tenants  at  will  had  a  right  to  look  for  from 
what  they  call  the  honour  of  the  family  is  a  point  on  which  I  give 
no  opinion,  but  that  some  arrangement  should  be  adopted  which 
should  put  an  end  to  the  system  hitherto  pursued  seems  to  me 
absolutely  indispensable. 
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In  my  opinion  the  plaintiffs  did  not  establish  a  title  to  any 
relief,  and  so  that  their  bill  ought  to  have  been  dismissed. 

In  the  particular  circumstance  of  this  case,  and  not  at  all  rely- 
ing upon  the  fact  that  I  know  that  the  opinions  of  your  Lordships 
are  not  unanimous,  which  I  think  is  no  ground  for  influencing 
your  Lordships'  judgment  on  the  question  of  costs,  but  in  consid- 
eration of  the  circumstance  that  this  system  has  gone  on  so  long, 
and  that  the  parties  might  have  thereby  been  misled  as  to  what 
they  supposed  to  be  their  rights,  I  shall  advise  your  Lordships  to 
remit  the  cause  to  the  Court  of  Chancery,  with  the  declaration 
that  the  bill  ought  to  have  been  dismissed,  without  saying  any- 
thing as  to  costs. 

My  Lords,  I  ought  to  have  said  that  I  have  had  more  than  one 
communication  on  the  subject  of  this  case  with  Lord  Brougham, 
who  was  present  at  the  hearing,  but  is  unable  to  attend  here  to- 
day, and  he  has  desired  me  to  say,  that  having  communicated  with 
me  and  my  noble  and  learned  friends  on  the  subject,  he  entirely 

concurs  in  the  views  which  I  have  expressed. 
[*  163]       *  Lord  Wensleydale  :  — 

My  Lords,  the  questions  in  this  case  arise  upon  two 
transactions,  one  between  Mr.  Thornton,  under  whom  the  respon- 
dents claim,  and  the  late  Sir  John  Bamsden,  then  the  absolute 
owner  of  this  part  of  the  Huddersfield  estate,  in  fee,  with  respect 
to  a  piece  of  waste  land  alleged  by  the  respondents  to  have  been 
taken  by  Mr.  Thornton  from  the  agent  of  Sir  John  in  the  year 
1837,  on  which  Mr.  Thornton  built  a  house,  and  expended  »  sum 
of  more  than  £1800  in  so  doing ;  and  the  second  on  the  10th  of 
June,  1845,  when  he  made  application  to  Mr.  Hathorn,  appointed 
as  manager  of  the  estates  by  Mr.  Loch,  the  agent  of  the  trustees 
and  guardians  of  the  appellant.  Sir  J.  W.  Ramsden,  for  an  addi- 
tional plot  of  ground  for  building  a  mistal  connected  with  the 
first-mentioned  piece  of  land. 

The  two  pieces  of  land  in  question  were  part  of  the  unsettled 
lands  belonging  to  the  grandfather  of  the  appellant,  Sir  John 
Ramsden,  in  fee,  and  were  formerly  part  of  the  common  and  waste 
lands  of  the  manor.  He  was  the  owner  in  fee  simple  to  the  time 
of  his  death  in  1839.  The  appellant  Sir  John  W.  Ramsden,  his 
grandson,  succeeded  under  his  father's  will,  and  attained  his 
majority  in  September,  1852. 

The  questions  in  this  case  to  be  considered  are,  first,  whether  as 
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to  the  first  transaction  Mr.  Thornton  made  with  the  late  Sir  John 
fiamsden  any  contract  binding,  in  law  or  equity,  on  his  successor, 
the  appellant,  which  can  be  enforced  against  the  appellant,  and, 
if  not,  whether  the  respondents  have  any  equity  to  oblige  the 
appellant  to  make  good,  by  a  lease,  or  otherwise,  the  loss  sustained 
by  Mr.  Thornton,  under  whom  they  claim,  by  expending  money 
in  building  a  house  by  his  license ;  and,  secondly,  similar  ques- 
tions are  to  be  decided  with  respect  to  the  second  take  of  addi* 
tional  land  in  the  year  1845  for  the  mistal. 

In  the  first  transaction,  that  alleged  to  have  taken  place  in 
1837,  Thornton  informed  Mr.  Brook,  an  alleged  agent  of  the  late 
Sir  John  Samsden,  that  he  wished  to  build  a  house  on  a  part  of 
the  waste  land.  It  was  agreed  to  by  Mr.  Bower,  the  acknowl- 
edged agent  of  Sir  John,  and  the  amount  of  the  ground  rent  was 
fixed  by  the  agent  at  £4  per  annum. 

On  taking  this  piece  of  land  it  is  alleged  that  Mr. 
Thornton  asked  *  the  alleged  agent  of  Sir  John  Kamsden,  [*  164] 
Mr.  Joseph  Brook,  his  opinion  as  to  the  prudence  of  tak- 
ing a  lease  or  not  of  the  land  and  buildings,  and  Mr.  Brook  assured 
him  that  it  would  be  folly  to  have  a  lease  when  he  was  equally 
safe  and  secure  without  a  lease  as  with  one,  and  that  he  could  get 
a  lease  whenever  he  wanted  one. 

The  appellant  disputed  the  date  of  the  first  application.  Thorn- 
ton's name  as  tenant  of  the  first  take  does  not  appear  in  the  roll  of 
the  tenant-right  holders  of  the  Eamsden  estate  (already  explained 
by  my  noble  and  learned  friend  on  the  woolsack)  till  the  year 
1843 ;  but  it  does  not  seem  to  me  to  be  material  to  determine  the 
precise  date  of  the  first  application.  The  house  and  improvements 
were  completed  by  Mr.  Thornton,  and  he  went  to  reside  in  the 
house  in  the  early  part  of  1839,  and  he  was  entered  on  the  roll  as 
tenant  at  £4  a  year  in  1843.  Thornton  occupied,  and  in  1845 
applied  to  the  trustees  of  the  estate  of  Sir  John  W.  Ramsden,  the 
appellant,  and  his  guardians,  to  take  an  additional  piece  of  land 
for  a  mistal.  Both  these  pieces  of  land  were  taken  without  any 
express  agreement  for  a  lease.  The  rent  fixed  for  a  lease,  or  an 
agreement  for  a  lease,  was  always  higher  than  that  which  was 
fixed  for  a  simple  tenant-right  holding. 

A  bill  was  filed  by  the  respondents  against  the  appellants  on 
the  12th  of  April,  1862,  and  the  case  was  fully  argued  before  the 
Vice-Chancellor  Stuart.     His  Honour  pronounced  a  decree  in 
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favour  of  the  respondents,  not  on  the  ground  that  this  was  a  case 
of  a  claim  for  specific  performance,  nor  did  the  bill  pray  relief  on 
that  ground,  but  that  it  proceeded  upon  a  recognised  equity,  much 
higher  and  more  positive  than  the  discretionary  and  ordinary 
equitable  jurisdiction  for  specific  performance,  His  Honour  think- 
ing that  in  the  case  of  the  permission  to  build  the  house  given  by 
the  acknowledged  agent  of  Sir  John  Eamsden  in  the  year  1837, 
and  by  the  trustees  and  guardians  in  the  case  of  building  the 
mistal  in  1845,  a  lease  ought  in  equity  to  be  given  to  indemnify 
the  tenanta  His  Honour  seems  to  have  thought  that  it  would  be 
a  sort  of  breach  of  faith  and  a  fraud  on  the  part  of  the  owners  if 
they  did  not  grant  leases,  and  he  thought  they  ought  to  do  so,  and 
that  he  was  warranted  in  ordering  a  lease  for  sixty  years  at  the 
double  of  the  rent  then  payable. 

Whether   this  decree  for  the  respondents  can  be  sup- 
[*  1G5]  ported  upon  *  the  ground  stated  by  the  Vice-Chancellob, 
is  the  important  question  in  this  case. 

The  case  is  of  some  interest  with  regard  to  the  principle  it  in- 
volves, and  of  great  importance,  as  it  affects  a  very  large  and  val- 
uable property  in  the  district  of  Huddersfield,  with  respect  to 
which  very  similar  questions  may,  no  doubt,  arise.  It  was  argued 
for  several  days  in  your  Lordships'  House  by  very  able  and  learned 
counsel  on  both  sides.  The  minutest  parts  of  the  case  have  been 
investigated  with  great  care,  and  the  long  lapse  of  time  since  the 
argument  has  enabled  us  to  consider  the  whole  case  very  carefully. 
I  have  satisfied  myself  that  the  opinion  of  my  noble  and  learned 
friend  on  the  woolsack,  which  he  has  just  delivered,  that  the  bill 
ought  to  be  dismissed,  is  perfectly  correct. 

I  am  of  opinion  that  the  plaintiffs  cannot  support  their  case, 
either  at  law  or  in  equity. 

To  consider  the  case  without,  for  the  present,  adverting  to  the 
ground  of  the  Vice-Chancellor's  decision,  it  is  perfectly  clear 
that  the  respondents  could  not  succeed  on  the  ground  of  a  mano- 
rial custom  affecting  the  tenure  of  those  lands,  analogous  to  a 
copyhold  custom.  The  alleged  practice  is  comparatively  quite 
modern,  nor  has  that  view  of  the  case,  very  properly,  ever  been 
brought  forward  on  the  part  of  the  defendants  in  error. 

Nor  has  any  express  or  implied  contract  on  the  part  of  the  land- 
lord been  made  out  by  the  evidence. 

Certainly  there  was  no  contract  in  writing  by  the  landlord,  or 
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an  agent  competent  to  bind  him,  either  express  or  implied,  so  as 
to  bind  the  landlord  at  law.  Nor  was  there,  I  clearly  think,  any 
evidence  of  an  express  or  implied  parol  contract,  which  being 
afterwards  partly  performed,  would  be  binding,  notwithstanding 
the  provisions  of  the  Statute  of  Frauds. 

On  the  part  of  the  respondents,  it  was  contended  that  Thornton 
took  under  what  is  termed  the  "  tenant-right "  system  in  the 
manor,  which  existed  only,  or  arose,  in  the  time  of  Sir  John 
Eamsden,  and  is  alleged  to  have  been,  that  the  person  who  took 
land  to  build  upon,  and  did  build  to  the  satisfaction  of  the  lord 
or  his  steward,  was  entitled  to  hold  at  a  certain  rent,  and  also, 
whenever  he  pleased  to  ask  for  it,  to  have  a  lease  from  the  lord  of 
the  manor  for  sixty  years  at  the  rent  fixed  for  a  lease  at 
the  time  of  the  being  •  allowed  to  build  by  the  lord  or  his  [*  166] 
steward,  or  if  not  then  fixed  was  to  be  afterwards  fixed, 
and  the  lease  to  be  renewable  at  stated  periods  upon  the  payment 
of  a  fixed  fine.  It  does  not  appear  that  any  lease  was  ever  given, 
as  far  as  I  can  collect,  to  any  person  claiming  on  the  ground  of 
this  tenant  right,  and  as  being  entitled  thereby,  by  Sir  John 
Hamsden  himself,  or  in  his  time. 

To  my  mind  there  would  be  very  great  difficulty  in  making  out 
that  any  such  implied  contract  could  be  construed  to  have  arisen 
on  the  part  of  the  landlord.  Sir  John  Eamsden,  the  proprietor  in 
whose  time  the  usage  originated,  does  not  appear  to  have  granted 
any  leases  under  this  usaga  But  even  if  there  had  been  a  practice 
of  granting  leases,  prevailing  for  a  very  long  period  of  time,  by 
the  landlord  who  was  owner  in  fee,  and  might  grant  any  leases  of 
any  description  that  he  pleased  to  any  person  he  pleased,  with  any 
terms,  it  would  be  very  difficult  indeed  to  convert  that  practice 
into  an  obligatory  custom  or  usage,  especially  in  those  cases  in 
which  the  alleged  custom  itself  contemplates  a  future  important 
matter,  which  was  left  open  to  future  agreement,  namely,  the 
amount  of  rent  to  be  paid  and  other  matters  to  be  fixed  under  the 
lease  to  be  granted.  A  thousand  instances  of  the  grant  of  leases, 
all  of  which  may  be  referred  to  kind  feeling  on  the  part  of  the 
landlord,  which  will  explain  every  part  of  this  case  (and  which, 
I  sincerely  hope,  will,  whatever  the  result  of  this  suit  may  be, 
continue  still),  would  prove  nothing.  It  appears  to  me  to  be  per- 
fectly out  of  the  question  to  hold  that  there  was  a  contract  to  grant 
a  lease,  the  most  important  terms  of  which  —  the  amount  and  time 


406  LANDLORD  AND  TENANT. 

Ho.  14.  —  BMiidfli  ▼.  Dyion,  L.  B.  1  H.  L.  106, 107. 

of  payment  of  the  rent  to  be  paid  —  were  not  stipulated,  and 
which  would  be  naturally  the  subject  of  a  fresh  agreement  If  a 
verbal  statement  to  the  like  effect  had  been  made  by  Sir  John 
Eamsden  himself  to  Thornton  before  he  began  to  build,  the  pre- 
cise terms  being  clearly  in  the  power  of  Sir  John  Eamsden  to  fix, 
all  that  could  be  said  would  be  that  the  rent  and  precise  terms 
would  in  such  case  be  left  to  the  honourable  feelings  of  Sir  John 
Bamsden,  and  not  create  a  legal  obligation.  I  cannot  see  how  he 
could  be  considered  to  have  made  any  complete  contract  at  all, 
still  less  is  there  any  ground  to  imply  on  the  part  of  the  landlord 
an  agreement  that  until  the  lease  was  granted  the  tenant  was  to 
hold  as  an  irremovable  tenant  for  ever  at  the  lower  rent  at 
[*167]  which  he  held  the  *  property  as  tenant  at  will,  which  was 
suggested  in  tlie  course  of  the  argument 

To  me  the  evidence  is  quite  satisfactory  that  Thornton  took,  in 
both  instances,  as  tenant  at  will,  both  in  point  of  law  and  in 
equity ;  and  every  claim  beyond  that  can  only  be  on  the  honour- 
able feelings  of  the  appellant 

On  giving  up  the  first  take  to  the  Commercial  Club,  on  the  30th 
of  September,  1857,  he  then  acknowledged  himself  to  be  tenant 
at  will  in  distinct  terms,  and  at  such  rent  as  he,  the  landlord, 
would  think  proper.  At  the  take  of  the  mistal,  on  the  26th  June, 
1846,  ho  takes  it,  in  like  manner,  expressly  as  tenant  at  will  from 
the  trustees  and  guardians. 

Afterwards,  on  the  16th  of  October,  1856,  Thornton  writes  to 
Mr.  Hathom  to  know  the  conditions  on  which  Sir  J.  W.  Eamsden 
then  granted  leases,  and  how  much  per  yard  he  should  be  charged 
for  a  house,  if  leased,  as  he  thought  of  having  a  lease;  which 
shows,  distinctly  and  decidedly,  that  he  did  not  then  consider 
that  he  was  in  the  condition  of  a  leasehold  tenant,  or  tenant  hav- 
ing a  right  to  a  lease ;  and,  therefore,  there  certainly  was  no  mis- 
take in  stating  himself  to  be  tenant  at  will  of  the  land  in  the  first 
take,  when  transferring  it  to  the  Commercial  Club  in  1857. 

These  circumstances  form  a  very  strong  case  against  the  plain- 
tiff, which  is,  in  my  mind,  entirely  unanswerable  at  law. 

The  words  *  tenant  at  will  *  were  undoubtedly  meant  by  the 
landlord  to  be  understood  in  their  proper  legal  sense,  and  must  be 
taken  to  have  been  understood  by  the  tenant  to  mean  what  they 
imported.  There  cannot  be,  I  think,  the  slightest  doubt  upon 
this  part  of  the  case. 
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Before  adverting  to  the  most  important  question,  it  remains 
shortly  to  notice  an  argument  brought  forward  on  the  part  of  the 
respondent  It  appear^  that  in  1845  the  trustees  of  the  Bams- 
den  estate  permitted  some  tenants  whose  holdings  were  required 
hy  some  railway  companies,  and  who  held  under  the  tenant-right 
system,  to  receive  from  such  companies  compensation  for  the  build- 
ings, as  if  occupying  them  on  the  footing  of  being  entitled  to 
leases  thereof ;  and  the  guardians  of  the  appellant  granted  leases 
to  them  under  the  Act  of  1844^  for  the  purpose  of  enabling  them 
to  claim  such  compensation.  This  was  purely  as  a  mat- 
ter of  favour  to  the  *  individuals  to  whom  it  was  granted,  [*  168] 
and  not  an  acknowledgment  of  liability  on  the  part  of  the 
trustees  and  guardians.  I  am  quite  satisfied  that  there  was  no 
contract,  express  or  implied. 

But  the  most  material  and  more  doubtful  question  remains  to 
be  considered,  viz.,  whether  the  ground  on  which  the  learned 
Yics-Chancellob  has  proceeded  can  be  supported ;  whether  there 
is  sufficient  proof  of  that  species  of  fraud  committed  by  Sir  John 
Bamsden,  or  the  other  appellant,  on  which  His  Honour  relies. 

This  fraud  is  in  the  nature  of  a  personal  fraud  in  Sir  John 
Bamsden  as  to  the  transaction  in  1837,  and  in  the  devisees  and 
guardians  in  that  of  the  year  1845;  and  a  doubt  has  certainly 
passed  through  my  mind  whether  that  fraud,  if  it  was  a  fraud, 
was  not  merely  personal,  and  could  in  any  way  affect  the  estates 
in  respect  of  which  it  was  committed,  in  the  hands  of  one  to 
whom  it  was  afterwards  transferred,  though  a  mere  volunteer. 
But  this  point  has  not  been  argued,  and  I  will  assume  that  my 
doubt  is  unfounded,  and  that  if  Sir  John  Bamsden  was  guilty  of 
the  personal  fraud  alleged,  the  loss  occasioned  by  that  fraud 
might  be  satisfied  out  of  the  estate  itself  of  the  person  guilty  of 
the  fraud  against  the  appellant,  who  is  not  a  purchaser  for  a  val- 
uable consideration,  but  a  mere  volunteer.  But  I  still  feel  a  diffi- 
culty how  the  personal  fraud  of  the  trustees  and  guardians,  who 
were  not  absolute  owners,  can  affect  the  right  of  the  appellant. 
Sir  John  W.  Bamsden,  who  does  not  claim  under  them. 

But  it  is  not  necessary  to  consider  this  point,  for  I  entirely 
agree  with  my  noble  and  learned  friend  on  the  woolsack,  that  per- 
sonal fraud  of  this  nature  on  the  part  of  Sir  John  Bamsden,  or  his 
trustees  and  guardians,  on  the  respondent  cannot  be  made  out  in 
this  case. 
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If  a  stranger  build  on  my  land,  supposing  it  to  be  his  own,  and 
I,  knowing  it  to  be  mine,  do  not  interfere,  but  leave  him  to  go  on, 
equity  considers  it  to  be  dishonest  in  me  to  remain  passive  and 
afterwards  to  interfere  and  take  the  profit.  But  if  a  stranger 
build  knowingly  upon  my  land,  there  is  no  principle  of  equity 
which  prevents  me  from  insisting  on  having  back  my  land,  with 
all  the  additional  value  which  the  occupier  has  imprudently  added 
to  it.  If  a  tenant  of  mine  does  the  same  thing,  he  cannot  insist 
on  refusing  to  give  up  the  estate  at  the  end  of  his  term.     It  was 

his  own  folly  to  build. 
[*  169]       *  In  this  case  the  respondent  had  most  clearly,  and  to 

bis  own  knowledge,  nothing  but  an  estate  at  will  in  both 
the  first  and  second  take,  changed  afterwards  by  the  payment  of 
annual  rents,  to  tenancies,  in  both  takes,  from  year  to  year.  He 
has  been  most  distinctly  and  clearly  told  that  he  was  to  be  tenant 
at  will,  and  he  most  clearly  understood  so.  I  have  already  stated 
that  there  was  no  agreement  with  the  landlord  for  any  further 
estate  or  interest ;  but  if  it  could  have  been  shown  on  the  part  of 
the  respondent  that  the  landlord.  Sir  John  Eamsden,  with  respect 
to  the  first  take,  and  the  trustees  and  guardians  in  the  second 
take,  believing  the  tenant  to  be  ignorant  of  his  rights,  had  pur- 
posely allowed  him  to  go  on,  the  case  might  fall  within  the  same 
principle  as  a  case  of  fraud.  But  no  such  case  has  been  made  out 
to  my  satisfaction.  There  is  no  expression,  encouragement,  or 
conduct  on  the  part  of  Sir  John  Ramsden  himself  which  ought 
to  raise  that  suspicion.  Those  on  the  part  of  Mr.  Hathom  which 
have  been  given  in  evidence  are  all  explained  by  his  confidence  in 
the  honour  and  kind  feeling  of  Sir  John  Eamsden  and  his  family. 
Mr.  Hathom  was  only  a  sub-agent,  and  declarations  made  by  him 
could  not  affect  Sir  John  Ramsden  or  the  proprietors,  as  those  of 
an  agent  who  had  full  power  to  manage  the  estate,  and  sell  or 
demise  it  of  his  own  authority,  whose  acts  would  be  the  same  as 
those  of  Sir  J.  Ramsden  himself  would  be.  He  was  clearly  a  sub- 
ordinate to  Mr.  Loch,  if  Mr.  Loch  indeed  had  any  such  power, 
which  I  much  doubt  Those  made  by  Mr.  J.  Brook  are  open  to 
the  same  observation.  He  was  not  an  agent  with  full  power  to 
manage  the  estate,  to  sell  and  demise  it  of  his  own  authority,  so 
as  to  make  his  statements  equal  to  those  of  Sir  John  Ramsden 
himself ;  and  Brook's  observations,  made  at  the  time  of  the  first 
take,  were  only  an  expression  of  the  agent  of  his  confidence  in 
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the  kind  and  liberal  disposition  of  Sir  John  Ramsden  and  his 
family.  As  to  statements  and  declarations  made  by  Sir  John 
Bamsden  himself  bearing  on  this  part  of  the  case,  they  are  only 
two :  one  was  what  passed  in  the  presence  of  a  person  named  Mor- 
timer ;  the  other  spoken  to  by  one  Mr.  Bryer,  when  Sir  John  said 
the  tenant  should  never  be  disturbed.  These  related  to  diflferent 
transactions  than  those  in  question,  and  are  strictly  inapplicable 
to  it,  as  Sir  John  Bamsden  might  have  reasons  for  approving  of 
one  demise  and  not  another;  and  even  if  they  applied 
*to  Thornton's  take,  they  amounted  to  no  more  than  the  [*170] 
expressign  of  kind  feeling  on  the  part  of  the  landlord  of 
his  own  liberal  intention,  and  were  not  obligatory  on  him  in  point 
of  law  or  equity  as  a  promise.  If  a  man  expressly  promise  upon 
his  honour,  his  promise  does  not  create  an  obligation  in  point  of 
law.  If  what  he  says  must  be  so  understood  by  those  to  whom  it 
is  addressed,  it  cannot  amount  to  more,  and  creates  no  obligation 
in  point  of  law.  The  assurance  of  agents  of  their  confidence  in 
the  honour  of  their  principals  and  their  family  cannot  carry  the 
case  aiiy  further. 

I  have  satisfied  myself  that  this  is  the  true  view  of  the  case, 
and  that  no  liability  has  been  proved  on  the  appellant  in  any  way, 
at  law  or  in  equity,  which  is  all  that  we,  in  the  course  of  our 
duty,  have  to  decide.  What  the  appellant.  Sir  J.  W.  Bamsden, 
may  choose  to  do,  if  he  succeeds  in  this  suit,  is  entirely  for  him- 
self to  decide ;  his  obligation,  if  any,  being  one  binding  only  in 
honour. 

Lord  KiNGSDOWN :  — 

My  Lords,  I  regret  that  in  a  case  of  so  much  importance  as  this 
is  there  should  be  any  difference  of  opinion  amongst  us  as  to  the 
proper  decision  of  it,  and  I  should  have  been  glad,  if  the  practice 
of  your  Lordships'  House  allowed  me,  to  withhold  the  expression 
of  my  dissent  from  the  order  proposed  by  the  Lord  Chancellor. 
But  having  submitted,  in  writing,  very  fully  to  your  Lordships 
the  grounds  of  my  opinion,  without  any  success,  it  is  unnecessary, 
and  I  think  it  would  not  be  useful,  that  I  should  do  more  on  the 
present  occasion  than  state  in  a  very  few  words  what  I  understand 
to  be  the  law  upon  the  subject,  and  the  effect  generally  which  the 
evidence  has  produced  on  my  mind. 

The  rule  of  law  applicable  to  the  case  appears  to  me  to  be  this : 
If  a  man,  under  a  verbal  agreement  with  a  landlord  for  a  certain 


410  LANDLORD  AND  TENANT. 

Vo.  14.  — Bunideii  ▼.  Djmb,  L.  B.  1  H.  L.  170, 171. 

interest  in  land,  or,  what  amounts  to  the  same  thing,  tmder  an 
expectation,  created  or  encouraged  by  the  landlord,  that  he  shall 
have  a  certain  interest,  takes  possession  of  such  land,  with  the 
consent  of  the  landlord,  and  upon  the  faith  of  such  promise  or 
expectation,  with  the  knowledge  of  the  landlord,  and  without 
objection  by  him,  lays  out  money  upon  the  land,  a  Court  of  equity 
will  compel  the  landlord  to  give  efifect  to  such  promise 
[*171]  or  expectation.  *This  was  the  principle  of  the  decision 
in  Oregory  v.  Mighell,  18  Ves.  328  (11  E.  E.  207),  and, 
as  I  conceive,  is  open  to  no  doubt 

If,  at  the  hearing  of  the  cause,  there  appears  to  be  such  uncer- 
tainty as  to  the  particular  terms  of  the  contract  as  might  prevent 
a  Court  of  equity  from  giving  relief  if  the  contract  had.  been  in 
writing,  but  there  had  been  no  expenditure,  a  Court  of  equity  will 
nevertheless,  in  the  case  which  is  above  stated,  interfere  in  order 
to  prevent  fraud,  though  there  has  been  a  difference  of  opinion 
amongst  great  Judges  as  to  the  nature  of  the  relief  to  be  granted. 
Lord  Thurlow  seems  to  have  thought  that  the  Court  would  ascer- 
tain the  terms  by  reference  to  the  Master,  and  if  they  could  not 
be  ascertained,  would  itself  fix  reasonable  term&  Lord  Alvaklet 
and  Lord  Eedesdale,  and  perhaps  Lord  Eldon,  thought  this  was 
going  too  far;  but  I  do  not  understand  any  doubt  to  have  been 
entertained  by  any  of  them  that,  either  in  the  form  of  a  specific 
interest  in  the  land,  or  in  the  shape  of  compensation  for  the 
expenditure,  a  Court  of  equity  would  give  relief,  and  protect  in 
the  meantime  the  possession  of  the  tenant 

If,  on  the  other  hand,  a  tenant  being  in  possession  of  land,  and 
knowing  the  nature  and  extent  of  his  interest,  lays  out  money 
upon  it  in  the  hope  or  expectation  of  an  extended  term  or  an 
allowance  for  expenditure,  then,  if  such  hope  or  expectation  has 
not  been  created  or  encouraged  by  the  landlord,  the  tenant  has  no 
claim  which  any  Court  of  law  or  equity  can  enforce.  This  was 
the  principle  of  the  decision  in  Pilling  v.  Armitage,  12  Ves.  78 
(8  R  E.  295),  and,  like  the  decision  in  Grregory  v.  Mighell,  seems 
founded  on  plain  rules  of  reason  and  justice. 

The  whole  question,  I  think,  in  this  case,  is,  within  which 
class  does  the  present  claim  fall;  a  point  which,  of  course,  de- 
pends entirely  on  the  effect  of  the  evidence.  The  evidence,  in  my 
opinion,  shows  that  it  falls  under  the  former.  The  course  adopted 
by  Sir  John  Eamsden,  on  letting  his  land,  was  this:  He  lived 
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himself  at  some  distance  —  about  thirty  miles — from  Hudders- 
field.  He  had  a  principal  agent  or  steward,  Mr.  Bower,  who 
lived  near  him,  and  sub-agents,  or  persons  in  his  employ,  who 
resided  at  Huddersfield.  If  any  person  desired  to  take  a  plot  of 
land  for  building,  he  applied  to  the  steward  or  one  of  the 
sub-agents,  and  if  the  application  was  *  approved,  the  piece  [*  172] 
of  ground  required  was  measured  and  staked  out,  and  the 
rent  fixed.  The  applicant  then  took  possession,  and  built  his 
house,  on  the  completion  of  which,  and  not  before,  he  was  charged 
with  rent,  and  was  entered  as  a  tenant  on  the  rent-books  of  the 
landlord. 

Thus  far  there  is  no  controversy  between  the  parties  on  this 
record.  The  question  is.  What  were  the  terms  held  out  on  behalf 
of  the  landlord,  and  on  the  faith  of  which  the  tenants  invested 
their  money  ?  The  appellant  insists  that  the  persons  thus  taking 
land,  and  building  on  it,  were  of  two  classes,  —  those  who  origi- 
nally contracted  for  the  leases,  and  those  who  preferred  to  hold  at 
lower  rents,  without  leasa  He  admits  that  the  persons  of  the 
former  class  were  entitled  to  leases  renewable  for  ever  on  certain 
terms,  but  he  insists  that  those  who  did  not  originally  contract  for 
leases  were  not  entitled  at  any  time  afterwards  to  have  such  leases 
granted  to  them;  that  they  were  mere  tenants  at  will  in  the  ordi- 
nary legal  acceptation  of  the  term ;  had  no  right  whatever,  legal 
or  equitable,  against  their  landlord,  but  might,  as  soon  as  they 
had  completed  their  buildings,  be  turned  out  of  them,  without 
any  compensation  or  allowance  for  their  expenditure. 

The  respondents,  on  the  other  hand,  maintain  that  there  was  no 
such  distinction  as  is  alleged  in  the  original  contracts  for  land ; 
that  those  who  built  and  entered  on  their  land  without  leases,  at 
lower  rents,  did  so  on  the  assurance  that  they  might  have  leases 
whenever  they  required  them,  and  that  in  the  meantime  they 
should  not  be  disturbed  in  their  possessions,  or,  at  all  events,  not 
without  full  compensation. 

There  is  contradictory  testimony  upon  these  points ;  but  it  appears 
to  me  that  the  preponderance  is  in  favour  of  the  respondent. 

I  am  unable  to  reconcile  with  the  appellant's  hypothesis  of  dis- 
tinct contracts  for  leases,  what  was  done  under  the  Act  of  1844, 
the  grant  of  renewable  leases  in  1846  to  twenty  or  thirty  persons, 
as  to  whom  there  is  no  evidence  that  any  of  them  had  specially 
contracted  for  leases,  or  the  language  held  by  Mr.  Loch,  in  1851, 
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when  the  tenants  were  alarmed  by  the  apprehension  that  they 
would  be  required  to  take  leases.  Unless  the  tenants  at  will  were 
entitled  to  leases,  there  was  no  power  to  grant  them  under  the 
Act  With  respect  to  the  letter  signed  by  Thornton,  on 
[*173]  the  application  for  the  *  second  taking,  in  June,  1845, 
more  reliance  was  placed  upon  it  in  the  argument  at  the 
bar  than  I  think  it  was  entitled  to.  The  whole  force  of  the  obser- 
vation consists  in  the  use  of  the  words  "  to  hold  as  tenants  at 
will,  *  which  it  is  said  must  mean  what  the  words  in  their  legal 
sense  import.  The  respondents  contend  that  these  words  were 
used  just  as  they  are  used  in  copyholds,  tenant  at  will  of  the  lord, 
according  to  the  custom  of  the  manor ;  that  the  lands,  though  not 
copyhold,  were  dealt  with  very  much  in  the  manner  in  which 
copyholds  are  dealt  with;  that  the  tenant's  title  consisted  in  an 
entry  of  the  name  of  the  taker  as  tenant  in  the  books  of  the  lord ; 
and  that  the  transfer  was  made  by  a  similar  entry  in  the  same 
books ;  and  that  the  term  "  tenant  at  will  "  was  used  merely  to  dis- 
tinguish those  who  had  no  leases  from  those  who  had  leases.  I 
confess  that  a  reference  to  the  rentals  in  evidence  appears  to  me 
strongly  to  confirm  this  view. 

It  was  argued,  that  whatever  might  have  been  the  original  posi- 
tion of  the  parties,  the  papers  which  were  signed  in  1857,  on  the 
occasion  of  the  loan  made  by  the  Commercial  Inn  Money  Club, 
had  the  efifect  of  clearly  making  Thornton  a  tenant  at  will.  Hav- 
ing regard  to  the  circumstances  under  which  they  were  signed,  I 
can  attribute  no  weight  to  these  papers.  No  notice  was  given  to 
the  respondents  that  any  change  whatever  was  intended  to  be 
effected  in  their  position  by  these  papers ;  and  it  seems  to  me  that 
no  such  change  could  be  effected.  By  the  hypothesis,  these  gen- 
tlemen, the  one  as  tenant  and  the  other  as  mortgagee,  were  entitled 
to  a  substantial  interest  in  the  property,  and  yet,  without  any  con- 
sideration whatever  of  any  kind,  they  are  supposed  to  have  volun- 
tarily converted  themselves  into  tenants  at  will  in  the  strict  sense 
of  the  term,  liable  not  only  to  have  their  rents  raised  from  time 
to  time,  as  the  landlord  might  think  fit,  but  to  be  turned  out  of 
possession  whenever  he  pleased. 

It  seems  to  me  that  the  right  of  the  parties  in  this  case  must  be 
decided  in  just  the  same  way  as  if  these  two  papers  had  never  been 
signed. 

I  have  thus  slightly  indicated  the  reasons  which  induce  me  to 
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think  that  the  respondents  have  made  out  a  case  for  relief  of  some 
kind  in  a  Court  of  equity.  Whether  it  should  be  of  the  kind 
given  by  the  decree  complained  of,  or  in  a  different  form, 
would,  if  *  it  were  material  to  consider  it,  be  a  very  diffi-  [*  174] 
cult  question.  But  the  opinion  of  the  majority  of  your 
Lordships  makes  any  consideration  of  that  question  unnecessary. 
Much  as  I  regret  that  opinion,  and  the  consequences  which  must 
flow  from  it,  I  am,  of  course,  quite  satisfied  that  it  is  much  more 
likely  to  be  right  than  any  that  I  am  able  to  form. 

Lord  Westbury  :  — 

My  Lords,  it  would  hardly  be  possible  for  me,  at  this  late  hour, 
to  state  in  detail  to  your  Lordships  the  reasons  why  I  feel  myself 
compelled,  though  reluctantly,  to  concur  in  the  opinion  which 
has  been  expressed  by  my  noble  and  learned  friend  on  the  wool- 
sack. But  it  is  unnecessary  that  I  should  add  anything  to  the 
clear  and,  to  my  mind,  satisfactory  statement  of  reasons  which 
has  been  made  by  the  noble  and  learned  Lord.  I  shall,  therefore, 
dispense  with  reading  the  opinion  which  I  had  prepared,  inasmuch 
as  the  arguments  which  I  should  have  submitted  to  your  Lord- 
ships are  substantially  the  same  as  those  of  my  noble  and  learned 
friend,  who  has  already  expressed  them  in  the  clearest  manner.  I 
agree  also  in  the  opinion  which  he  has  expressed,  that  this  bill 
should  be  dismissed  without  costs.  Unquestionably,  I  do  not 
believe  that  the  appellant  desires  that  costs  should  be  given ;  but 
whether  that  is  so  or  not,  I  think  your  Lordships  will  act  rightly 
in  reversing  the  decree  appealed  from,  and  dismissing  the  bill 
without  costs. 

Decree  reversed;  cause  remitted  to  the  Court  of  Chancery, 
with  a  declaration  that  the  hill  ought  to  have  been 
dismissed. 

Lords*  Journals,  May  11,  1866. 

ENGLISH  NOTES. 

The  subject  of  part  performance  is  dealt  with  at  some  length  under 
Nos.  70  and  71  of '  Contract/'  and  notes,  6  R.  C.  721  et  seq.  The  above 
principal  cases  and  the  observations  which  follow  refer  to  that  doctrine 
with  special  relation  to  leases. 

Nunn  V.  Fabian  is  followed  by  the  Vioe-Chancellor  in  Ireland  in 
Conner  v.  Fitzgerald  (1883),  11  L.  R.  Ir.  106. 

In  the  judgment  of  the  Court  of  Appeal  in  Alderson  v.  Maddison  (C 
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A.  1881),  7  Q.  B.  D.  174,  50  L.  J,  Q.  B.  466,  45  L.  T.  334,  29  W.  K. 
556  (affirmed  in  House  of  Lords,  8  App.  Cas.  467;  52  L.  J.  Q.  B.  737, 
49  L.  T.  303,  31  W.  E.  820),  the  conditions  under  which  part  perform- 
ance can  exclude  the  operation  of  the  Statute  of  Frauds  are  laid  down 
as  follows:  **It  is  a  well-recognised  rule  that  if  in  any  particular 
case  the  acts  of  part  performance  of  a  parol  agreement  as  to  an  interest 
in  land  are  to  be  held  sufficient  to  exclude  the  operation  of  the  Statute 
of  Frauds,  they  must  be  such  as  are  unequivocally  referable  to  the 
agreement;  in  other  words,  there  must  be  a  necessary  connection  be- 
tween the  acts  of  part  performance  and  the  interest  in  the  land  which 
is  the  alleged  subject-matter  of  the  agreement.  It  is  not  sufficient 
that  the  acts  are  consistent  with  the  existence  of  such  an  agreement, 
or  that  they  suggest  or  indicate  the  existence  of  some  agreement,  unless 
such  agreement  has  reference  to  the  subject-matter.  As  was  said  by 
Lord  Hardwicke  in  the  case  of  Gunter  v.  Halsay^  Amb.  586,  they 
must  be  such  as  could  have  been  done  with  no  other  view  or  design 
than  to  perform  the  agreement.  Thus  payment  of  part,  or  even  of  the 
whole,  of  the  purchase-money  is  not  sufficient  to  exclude  the  operation 
of  the  statute,  unless  it  is  shown  that  the  payment  was  made  in  respect 
of  the  particular  land  and  the  particular  interest  in  the  land  which  is 
the  subject  of  the  parol  agreement.  On  the  other  hand  the  admission 
into  possession  of  a  stranger  is,  speaking  in  general  terms,  a  sufficient 
part  performance,  for  it  is  not  explicable  upon  any  other  supposition 
than  that  it  has  resulted  from  a  contract  in  respect  of  the  land  of 
which  possession  has  been  given.  Again,  the  continuance  in  posses- 
sion of  a  tenant  is  not  in  itself  a  sufficient  part  performance  of  a  parol 
agreement  for  the  purchase  from  the  landlord,  for  it  is  equally  consist- 
ent with  a  right  depending  upon  his  tenancy." 

The  passage  above  transcribed  from  the  judgment  in  Alderson  v. 
Maddison  was  cited  in  connection  with  the  decision  in  Nunn  v. 
Fabiarif  in  the  judgments  of  both  the  Lords  Justices  Baooallay 
and  Brett  in  Humphreys  v.  Green  (C.  A.  1882),  10  Q.  B.  D.  148, 
52  L.  J.  Q.  B.  140,  48  L.  T.  60.  Lord  Justice  Baggallay  considered 
that  the  qualifying  words  "unless  it  is  shown  that  the  payment  was 
made  in  respect  of  the  particular  land  and  the  particular  interest  in 
the  land  which  is  the  subject  of  the  parol  agreement"  were  rightly 
used  to  cover  such  a  case  as  Nunn  v.  Fahian,  Lord  Justice  Brvtt, 
however,  thought  that  Nunn  v.  Fdbian  is  not  an  authority  for  these 
qualifying  words,  and  that  mere  payment  of  part,  or  even  of  the  whole, 
of  the  purchase-money  will  not  be  sufficient  under  any  circumstances 
to  exclude  the  operation  of  the  statute. 

Nunn  V.  Fabian  was  again  cited  by  Kay,  J.,  in  McManus  v.  Cooke 
(1887),  35  Ch.  D.  681,  690,  b^  L.  J.  Ch.  662,  m  L.  T.  900,  35  W.  R. 
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754,  merely  for  the  observation  that  the  distinction  was  there  drawn 
that  the  expenditure  of  money  by  a  tenant,  though  not  part  of  the 
agreement,  and  therefore  not  part  performance,  might  be  treated  as 
evidence  that  there  was  some  agreement. 

It  is  not  indeed  made  very  clear  by  Lord  Cranworth's  judgment, 
as  reported  in  Nunn  v.  Fabian,  what  was  the  principle  on  which  his 
decision  rested.  And  this  is  not  made  any  more  clear  by  the  com- 
ments above  referred  to.  Lord  Csanwobth  may  have  meant  (a)  that 
motive  of  the  expenditure  in  alterations  was  ambiguous,  as  there  was 
nothing  in  the  act  itself  to  connect  it  with  the  alleged  agreement  j  but 
that  the  payment  of  the  exact  rent  under  the  agreement  explained 
the  motive,  and  so  reinforced  the  equity  which  might  be  argued  to 
arise  from  the  former  act;  or  (b)  that  the  payment  of  the  exact  rent 
stipulated  by  the  alleged  agreement  was  itself  part  performance  suffi- 
cient to  take  the  case  out  of  the  statute.  What  he  probably  meant 
was  that  either  of  these  reasons  would  support  the  judgment;  but  that 
he  preferred  to  rely  upon  the  latter  ground  as  in  itself  sufficient  and 
conclusive. 

The  principle  of  the  latter  part  of  the  rule,  and  of  the  case  of  Earns- 
den  V.  Dyson,  is  again  illustrated  by  Flimmer  v.  Mayor,  &c.  of  WeU 
lington,  New  Zealand  (P.  C.  1884),  9  App.  Cas.  699,  53  L.  J.  P.  C. 
104,  51  L.  T.  475,  where  a  person  who  had  for  many  years  occupied 
with  leave  of  the  government,  and  had  at  the  request  of  the  govern- 
ment built  a  jetty  on  the  foreshore,  acquired  a  perpetual  right  for  the 
purpose  of  the  original  lioense. 

AMERICAN  NOTES. 

See  ante^  vol.  11,  p.  102.  Nwrm  v.  Fabian  is  cited  in  1  Wood  on  Landlord 
and  Tenant,  p.  377 ;  and  in  1  Pomeroy  on  Equity  Jurisprudence,  sect  818; 
and  in  Taylor  on  Landlord  and  Tenant,  sect.  49 ;  and  Ramsden  v.  Dyson  is 
cited  by  the  latter,  vol.  1,  sect.  890;  vol.  3,  sect.  1241;  and  both  are  re- 
peatedly cited  in  Reed  on  Statute  of  Frauds. 

This  doctrine  is  amply  sustained  in  this  country  by  Morrison  v.  P<?ay,  21 
Arkansas,  110 ;  Preston  v.  Bromi,  35  Ohio  State,  18 ;  Green  v.  BiddU,  8  Wheaton 
(U.  S.  Sup.  Ct.),  1;  Davidson  v.  Barclay,  68  Penn.  St.  406;  Dart  v.  Ber» 
ctUes,  57  Illinois,  446;  Effinger  v.  Hally  81  Virginia,  94;  Gordon  v.  Tweedy^ 
74  Alabama,  492 ;  49  Am.  Rep.  813 ;  Crocker  v.  Higgins,  7  Connecticut,  348; 
Steininger  v.  Williams^  63  Greorgia,  475;  Hohnes  v.  Holmes^  49  Illinois,  32; 
Eaton  V.  Whitaker,  18  Connecticut,  222 ;  44  Am.  Dec.  586 ;  WaUace  v.  Scog- 
gins,  18  Oregon,  402 ;  17  Am.  St.  Rep.  749 ;  ArgueUo  v.  Edinger,  10  Cali- 
fornia, 150 ;  Kidder  v.  Barr^  85  New  Hampshire,  235;  Johnson  v.  Hubbellj  10 
New  Jersey  Equity,  332;  66  Am.  Dec.  773;  Putman  v.  Haltey,  24  Iowa,  425; 
Kay  V.  Watson,  17  Ohio,  27 ;  Bard  v.  Ebton,  31  Kansas,  274 ;  Bigler  v.  Baker, 
40  Nebraska,  325 ;  24  Lawyers'  Rep.  Annotated,  255 ;  Billings  v.  Canney,  57 
Michigan,  425 ;  Seaman  v.  Ascherman,  51  Wisconsin,  678. 
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Mr.  Pomeroy  observes  (3  Equity  Jurisprudence,  sect.  1409)  :  "  The  doctrine 
was  settled  at  an  early  day  in  England,  and  has  been  fully  adopted  in  nearly 
all  the  American  States,  that  a  verbal  contract  for  the  sale  or  leasing  of  land, 
or  for  a  settlement  made  upon  consideration  of  marriage,  if  part  performed 
by  the  party  seeking  the  remedy,  may  be  specifically  enforced  by  Courts  of 
equity,  notwithstanding  the  Statute  of  Frauds.*'  Citing  a  great  number  of 
decisions,  of  which  a  type  is  Freeman  v.  Freeman,  43  New  York,  34;  3  Am. 
Rep.  657,  where  the  plaintiff,  owning  a  piece  of  wild  land,  told  the  defendants 
that  the  premises  should  be  theirs  as  long  as  they  lived,  and  put  them  in 
possession,  and  they  occupied  for  years  and  made  improvements,  and  it  was 
held  that  the  expenditure  for  improvements  constituted  in  equity  a  considera- 
tion for  the  promise,  that  it  could  be  enforced  in  equity,  and  that  ejectment 
would  not  lie.    Citing  Lobdell  v.  Lobdell,  33  Howard  Practice  (N.  Y.),  347. 

The  topic  is  also  learnedly  treated,  with  extensive  references,  by  Dr.  Bige- 
low  (Estoppel,  citing  the  second  principal  case). 

In  Wendell  v.  Van  Rensselaer,  1  Johnson  Chancery  (N.  Y.),  344,  Chancellor 
Kent  said :  '*  There  is  no  principle  better  established  in  this  Court,  nor  one 
founded  on  more  solid  considerations  of  equity  and  public  utility,  than  that 
which  declares  that  if  one  man  knowingly,  though  he  does  it  passively  by 
looking  on,  suffers  another  to  purchase  and  expend  money  on  land,  under  an 
erroneous  opinion  of  title,  without  making  known  his  claim,  he  shall  not 
afterward  be  permitted  to  exercise  his  legal  right  against  such  person.  It 
would  be  an  act  of  fraud  and  injustice,  and  his  conscience  is  bound  by  this 
equitable  estoppel/*  To  the  same  effect,  Trenton  Banking  Co.  v.  Duncan, 
86  New  York,  228 ;  Chapman  v.  Pingree,  67  Maine,  198 ;  Casey  v.  Inloes, 
1  Gill  (Maryland),  502  ;  39  Am.  Dec.  658;  Jowers  v.  Phelps,  33  Arkansas,  465  ; 
Stone  V.  Ttpree,  30  West  Virginia,  687;  Baird  v.  Jackson^  98  Illinois,  78; 
Powers  V.  Harris,  68  Alabama,  409;  Pence  v.  Arbucfde,  22  Minnesota,  417; 
Gujfey  V.  (yReiley,  88  Missouri,  418 ;  57  Am.  Rep.  424  and  notes,  429,  citing 
Ramsden  v.  Dyson;  Alabama,  Sfc.  R.  Co.  v.  South,  Sfc.  B.  Co.,  84  Alabama, 
570 ;  5  Am.  St.  Rep.  401 ;  Georgia  Pac.  Ry.  Co.  v.  Strickland,  80  Georgia, 
776 ;  12  Am.  St.  Rep.  282 ;  Marines  v.  Goblet,  31  South  Carolina,  153 ;  17  Am. 
St.  Rep.  22;  Lindsay  v.  Cooper,  94  Alabama,  170;  33  Am.  St.  Rep.  105; 
16  Lawyer's  Rep.  Annotated,  813;  Terrell  v.  Weymouth,  32  Florida,  255;  37 
Am.  St.  Rep.  94.  See  notes,  ante,  vol.  11,  p.  102;  O'Connor  v.  Clark,  170 
Penn.  St  318;  29  Lawyers'  Rep.  Annotated,  607. 

Some  of  the  foregoing  cases  were  of  parol  agreements  for  purchase  of 
land,  but  the  principle  is  not  distinguishable.  To  this  doctrine  Mr.  Browne 
cites  many  cases.     (Statute  of  Frauds,  sect.  487.) 

On  the  point  of  concealment  of  title  reference  may  be  had  to  Starrs  v. 
Barker,  6  Johnson  Chancery  (N.  Y.),  166,  and  2  Pomeroy  on  Equity  Juris- 
prudence, sect.  807,  where  that  writer  says :  "  There  are  many  instances  in 
which  equity  thus  compels  the  owner  of  land  to  forego  the  benefits  of  his 
legal  title  and  to  admit  the  equitable  claims  of  another,  in  direct  contraven- 
tion of  all  the  literal  requirements  of  the  statute,  but  they  aU  depend  upon 
the  same  principle,"  namely,  fraudulent  intent.  Citing  Boggs  v.  Merced  M. 
Co.,  14  California,  279;  Brant  v.  Virginia  Coal  Co.,  93  United  States,  326. 
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The  former  is  a  very  celebrated  case,  the  opinion  being  written  by  Chief 
Jostioe  Field,  afterward  a  Justice  of  the  United  States  Supreme  Court, 
and  involved  a  patent  to  and  lease  by  General  Fremont.  There  are  however 
cases  which  hold  that  fraud  in  the  ordinary  sense  is  not  essential  to  raise 
this  estoppel.  The  knowledge  is  enough.  Fraud  is  implied  by  such  con- 
duct. GalhraUh  v.  Lunsford,  87  Tennessee,  89 ;  1  Lawyers'  Rep.  Annotated, 
522;  Stevens  v.  Ludlum,  46  Minnesota,  160;  13  Lawyers'  Rep.  Annotated, 
270 ;  Town  of  Brookhaven  v.  Smithy  118  New  York,  634 ;  7  Lawyers'  Rep. 
Annotated,  755. 

But  this  species  of  estoppel  must  be  rooted  in  expenditure  on  the  land. 

In  Dung  v.  Parker^  52  New  York,  494,  defendant  falsely  represented  that 
he  had  authority  to  act  as  agent  for  another,  and  in  his  assumed  capacity 
made  a  parol  contract  for  a  leasing  of  a  store  to  plaintiff  for  two  years,  in 
consequence  of  which  plaintiff  contracted  for  fixtures  for  the  store.  Heidy 
that  as  inasmuch  as  the  contract  would  have  conferred  no  right  upon  plain- 
tiff if  defendant  had  possessed  the  authority  pretended,  he  was  not  injured 
by  the  representation  and  could  not  maintain  any  action  against  defendant. 


No,  15.— MAGDALEN  HOSPITAL  (Governors  of)  v. 
KNOTTS. 

(H.  L.  1879.) 

RULE. 

A  LEASE  granted  by  the  governors  of  a  hospital,  con- 
trary to  the  provisions  of  the  statute  13  Eliz.,  c.  10,  s.  3, 
is  absohitely  void. 

Kagdalen  Hospital  (Oovemors,  fto.  of)  v.  Knotts  and  others. 

4  App.  Cas.  824-536  (s.  c.  48  L.  J.  Ch.  579;  40  L.  T.  466;  27  W.  R.  682). 

Charily  Lands.  — 13  Eliz.f  c.  10.  —  Lease  void  or  voidable,  —  Statute  of   [324] 

Limitations. 

An  eleemosynary  corporation  is  within  the  meaning  and  operation  of 
18  Eliz.,  c.  10. 

A  lease,  of  land  belonging  to  such  a  corporation,  not  in  conformity  with 
the  provisions  of  the  third  section  of  that  statute,  is  therefore  absolutely 
void. 

The  governors  of  Magdalen  Hospital  (created  a  corporation,  for  certain 
charitable  purposes,  by  the  9  Geo,  IIL,  c.  81)  made,  in  1783,  a  lease  of  cei-tain 
land  of  the  hospital  for  ninety-nine  years,  at  the  rent  of  "one  peppercorn 
(if  lawfully  demanded)."  The  only  covenants,  on  the  part  of  the  lessee, 
were  to  indemnify  the  governors  from  all  taxes,  &c.,  during  the  term,  and 
to  surrender  the  premises  at  its  end ;  and,  on  the  part  of  the  governors,  for 
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quiet  enjoyment.  No  act  had  been  done  until  now  to  avoid  the  lease,  or  to 
interfere  with  the  persons  holding  the  land.  In  July,  1876,  the  governors 
brought  an  action  in  Chanceiy  to  recover  possession  of  the  land  thus 
leased. 

Held,  that  the  lease  was  absolutely  void  within  the  provisions  of  the 
statute  13  £liz.,  c.  10.  That  consequently  the  right  of  the  governors  to 
re-enter  on  the'  land  existed  from  the  moment  of  the  execution  of  the  lease, 
and  that  right  not  having  been  sought  to  be  enforced  till  now,  was  barred  by 
the  Statute  of  Limitations,  3  &  4  Wm.  IV.,  c.  27,  s.  2. 

Per  Lord  Selborne  :  If  any  rent,  however  small,  had  been  reserved  and 
received,  it  would  have  created  the  legal  relation  of  a  tenancy  from  year  to 
year,  and  the  Statute  of  Limitations  oould  not  have  run. 

Appeal  against  a  decision  of  the  Court  of  Appeal. 

In  the  year  1758  certain  persons  agreed  to  form  a  charity  and 
establish  a  hospital  for  the  reception,  maintenance,  and  employ- 
ment of  penitent  prostitutes.  Lands  were  bought  for  this  purpose, 
and  exchanges  took  place  for  other  pieces  of  land  in  the  parish  of 
St.  George-in-the-Fields,  in  the  county  of  Surrey.  In  1768 
[*  325]  an  Act  *  of  Parliament  (9  Greo.  III.,  c.  31)  was  passed  con- 
stituting the  persons  who  desired  to  form  the  charity  into 
a  corporation,  with  perpetual  succession  and  a  common  seal,  and 
authorising  them  to  hold  lands  in  mortmain.  On  the  4th  of 
December,  1783,  one  Charles  Gilbert  demised  to  the  appellants 
and  their  successors,  &c.,  a  piece  of  land  lying  to  the  north-east 
of  their  hospital,  for  the  term  of  fourteen  years  from  the  25th  of 
March,  1783,  at  the  yearly  rent  of  £5,  and  on  the  same  4th  of 
December  the  then  president  and  governors  of  Magdalen  Hospital 
executed  to  Charles  Gilbert  a  lease  of  certain  of  their  lands  "  not 
included  within  the  site  of  a  wall  of  the  present  hospital,  or  the 
gardens  and  yard  thereof,"  for  the  term  of  ninety-nine  years,  at  a 
peppercorn  rent.  The  lands  thus  demised  included  those  sought 
to  be  recovered  in  this  action.  The  only  covenants  in  this  lease 
entered  into  by  Gilbert  were  to  indemnify  the  corporation  from 
all  taxes,  &c.,  and  to  yield  up  possession  at  the  end  of  the  term. 
There  was  a  covenant  by  the  lessors  for  quiet  enjoyment  Gilbert 
entered  into  possession.  He  became  bankrupt  in  1793,  and  on  the 
9th  of  October,  1794,  the  president  and  governors  demised  to  his 
assignees  the  same  premises  for  a  reversionary  lease  for  fifty  years, 
"  to  commence  and  be  completed  from  and  at  the  end  of  the  said 
term  of  ninety-nine  years,"  to  be  held  also  at  a  peppercorn  rent, 
and  subject  to  the  covenants  contained  in  the  ninety-nine  years' 


K.  C.  VOL.  XV.]     SECT.  11.     LEASES,  ETC.      (a)  CONSTITUTION,  ETC.     419 
Ko.  15.  —  Xagdalen  Hoqpital  ▼.  Xnotti,  4  App.  Oas.  825,  896. 

lease.  In  1795  Gilbert  and  his  cuasignees  demised  to  the  president 
and  governors  of  the  hospital  a  piece  of  leasehold  land  for  fifteen 
years  and  a  half,  also  at  a  peppercorn  rent,  both  demises  being 
recited  to  be  made  in  pursuance  of  an  agreement  to  that  effect 
made  in  1793.  What  that  agreement  was  did  not  appear,  nor  did 
any  explanation  of  the  granting  of  these  various  leases  appear 
capable  of  being  given.  The  occupiers  of  the  land,  the  subject  of 
the  ninety-nine  years'  lease,  seemed  to  have  changed  more  than 
once,  and  that  land  was  now  claimed  by  persons  of  the  name  of 
Shaw  as  their  freehold  property.  Knotts  was  their  tenant,  in 
occupation  of  The  Tower  public-house,  situated  at  the  corner  of 
Tower  Street  and  the  Westminster  Bridge  Eoad,  and  Mr.  Watney 
was  a  mortgagee  of  Knotts'  leasehold  interest.  No  claim  of  rent 
nor  any  assertion  of  title  to  the  property  had  been  made  by  the 
appellants  for  above  eighty  years,  until  they  issued  the 
writ  in  the  *  present  proceeding.  The  appellants,  on  the  [*  326] 
11th  of  July,  1876,  commenced  an  action  in  the  Chancery 
Division  against  Knotts  to  recover  possession  of  The  Tower  public- 
house,  alleging  that  under  the  statute  13  Eliz.j  c.  10,  the  ninety- 
nine  years'  lease  ought  to  be  declared  void  as  an  improvident 
alienation  of  the  lands  of  the  hospital,  and  they  asked  to  have  an 
account  of  the  rents  and  profits  from  the  date  of  the  issuing  of 
the  writ,  and  for  further  relief.  The  Shaws  and  Mr.  Watney 
claimed  to  defend,  and  were  made  defendants  accordingly  for  their 
respective  interests. 

All  the  defendants  relied  for  their  defence  on  the  Statute  of 
Limitations,  and  on  that  ground  demurred  to  the  statement  of  claim. 

The  demurrer  was,  on  the  11th  of  December,  1876,  argued  before 
the  Master  of  the  Eolls,  who,  following  what  he  believed  to  be 
a  decision  binding  on  him,  held  that  the  lease  was  not  originally 
void  but  only  voidable  at  the  option  of  the  governors  of  the  hos- 
pital; that  the  present  governors  had,  by  bringing  the  action 
exercised  that  option,  and  avoided  the  lease ;  that  the  Statute  of 
Limitations  did  not  begin  to  run  till  action  brought,  and  therefore 
did  not  apply  to  the  case  (5  Ch.  D.  175).  The  case  then  went  on 
to  trial  before  Mr.  Justice  Fry,  who  followed  the  ruling  of  the 
Master  of  the  Eolls  as  to  the  Statute  of  Limitations,  and  by  his 
judgment  on  the  13th  of  November,  1877,  declared  that  the  ninety- 
nine  years'  lease  was  void  so  far  as  it  aflFected  The  Tower  public- 
house,  and  adjudged  the  plaintiffs  to  recover  possession  thereof. 
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and  £105  for  mesne  profits  as  from  the  date  of  the  action  brought. 
Ou  appeal  it  was  ordered,  on  the  16th  of  April,  1878,  that  the 
judgment  of  the  Court  below  should  be  discharged,  and  that  the 
action  should  be  dismissed  with  costs,  the  Court  of  Appeal  holding 
that  the  hospital,  although  an  eleemosynary  and  not  an  ecclesias- 
tical corporation,  was  within  the  13  Eliz.,  c.  10,^  that  the 
[*  327]  lease  was  voidable  *  under  the  3rd  section  of  that  statute, 
and  that  the  right  to  recover  possession  of  the  land  accrued 
to  the  governors  of  the  hospital,  not  at  the  time  of  action  brought, 
but  at  the  time  of  the  execution  of  the  lease,  and  that  consequently 
the  right  of  action  was  now  barred  by  the  effect  of  the  Statute  of 
Limitations.  The  judgment .  of  the  Court  below  was,  therefore, 
reversed,  and  judgment  ordered  to  be  entered  for  the  defendants 
(8Ch.  D.  709). 

This  appeal  was  then  brought.* 


1  The  title  in  the  Statute  Book  is: 
"  Frandolent  deeds  made  by  spiritaal  per- 
sona to  defeat  tlieir  sncceasors  of  remedy 
for  dilapidations  shall  be  void/'  &c  The 
recital  is :  '*  Where  divers  and  sundry 
ecclesiastical  persons  of  this  realm,  being 
endowed,  &c.,  have  suffered  the  edifices 
and  buildings  of  their  livings  to  go  to 
ruin  and  decay,  and  have  made  deeds  of 
gift  and  colourable  alienations,  &c.,  to 
defeat  and  defraud  their  successors,  be  it 
therefore  enacted,"  &c. 

Sect.  3 :  "  And  for  that  long  and  un- 
reasonable leases  made  by  colleges,  deans 
and  chapters,  parsons,  vicars,  and  others 
having  spiritual  promotions,  be  the  chiefest 
cause  of  the  dilapidations  and  the  decay 
of  aU  spiritual  livings  and  hospitality,  and 
the  utter  impoverishment  of  all  successors, 
incumbents  in  the  same:  Be  it  enacted, 
that  from  henceforth  all  leases,  gifts, 
grants,  feoffments,  conveyances,  or  es- 
tates to  be  made,  had,  done,  or  suffered  by 
any  master  and  fellows  of  any  college, 
dean  and  chapter  of  any  cathedral  or  col- 
legiate church,  master  or  guardian  of  any 
hospital,  parson,  vicar,  or  any  other  having 
any  spiritual  or  ecclesiastical  living,  or 
any  houses,  lands,  tithes,  tenements,  or 
other  hereditaments,  being  any  parcel  of 
the  possessions  of  any  such  college,  cathe- 
dral, church,  chapter,  hospital,  parsonage, 
vicarage,  or  other  spiritual  promotion,  or 
any  ways  appertaining  or  belonging  to  the 


same,  or  any  of  them,  to  any  person  or  per- 
sons, bodies  politic  or  corporate  (other  than 
for  the  term  of  one  and  twenty  years,  or 
three  lives  from  the  time  as  any  such  lease 
shall  be  made  or  granted,  whereupon  the  ac- 
customed yearly  rent,  or  more,  shall  be  re- 
served and  payable  yearly  during  the  said 
term),  shall  be  utterly  void  and  of  none 
effect,  to  all  intents,  constructions,  and 
purposes;  any  law,  custom,  or  usage  to 
the  contrary  anywise  notwithstanding." 

The  14  Eliz.,  c.  14,  recites  the  13  £liz., 
c.  10,  and  the  enactment  therein  that  all 
leases,  &c.,  made  by  any  of  the  persons 
therein  mentioned,  and  among  them  the 
"  master  or  guardian  of  any  hospital "  for 
more  than  "one  and  twenty  years,  or 
three  lives,  in  manner  and  form  as  is  men- 
tioned in  the  said  Act,  should  be  utterly 
void  and  of  none  effect,"  and  then  enacts 
and  declares  "  That  these  words, '  master 
or  guardian  of  any  hospital '  mentioned  in 
the  said  former  Act,  were  intended  and 
meant  of  all  hospitals,  maisons  Dieux,  bead 
houses,  and  other  houses  ordained  for  the 
sustentation  or  relief  of  the  poor,  and  so 
shall  be  expounded,  declared,  and  taken 
for  ever." 

*  When  this  case  was  called  on  Lord 
Ha  TREBLE  Y  intimated  his  intention  to 
take  no  part  in  the  hearing,  as  he  was 
himself  one  of  the  governors  of  the  hos- 
pital. His  Lordship  accordingly  with- 
drew. 
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Mr.  Cookson,  Q.  C,  and  Mr.  Davey,  Q.  C.  (Mr.  Decimus  Sturges 
was  with  them),  for  the  appellants :  — 

The  lease  here  was  made  by  persons  at  the  time  competent  to 
make  it,  and  the  lessee,  under  whom,  in  fact,  the  respond- 
ents *  claim,  entered  into  possession  in  virtue  of  it.  The  [*  328] 
respondents  must  therefore  be  considered  in  the  light  of 
tenants  to  the  appellants,  and,  being  so,  they  cannot  dispute 
the  appellants'  title.  The  lea^e  itself  is  voidable,  but  not  void, 
and  only  voidable,  perhaps  not  at  the  pleasure  of  those  who 
made  it,  but  certainly  of  their  successors.  Now  that  their  suc- 
cessors have  thought  fit  to  declare  their  intention  to  avoid  it, 
which  they  have  done  by  means  of  this  action,  the  lease  is  avoided 
and  the  appellants  are  entitled  to  recover.  They  alone  could  avoid 
it,  and  by  this  proceeding  they  have  done  so.  Kemp  v.  Westhrook, 
1  Ves.  278,  Jones  v.  Carter,  15  M.  &  W.  718,  724,  and  The  Dean 
and  Chapter  of  York  v.  Middleborough,  2  Y.  &  J.  196  (31  R  R. 
566),  clearly  established  that  to  be  the  principle  of  the  law.  In 
the  last-named  case  the  Dean  and  Chapter  of  York  were  the 
grantees,  from  the  Crown,  of  a  rectory,  given  them  for  the  main- 
tenance of  a  grammar  school.  They  made  an  arrangement  by 
which  their  lessee,  and  the  lord  of  the  manor  in  the  district  where 
the  rectory  was  situate,  were  to  pay  them  a  perpetual  composition 
in  lieu  of  tithes,  and  the  dean  and  chapter  entered  into  covenants 
to  carry  that  arrangement  into  effect  The  arrangement  was  in 
actual  operation  above  a  century,  but  at  the  end  of  that  time  the 
dean  and  chapter,  having  then  the  rectory  in  their  own  hands, 
refused  any  longer  to  receive  the  composition,  and  the  Court  held 
that  they  were  not  bound  to  receive  it,  but  were  entitled  to  the 
tithes.  So  in  Moore  v.  Clench,  1  Ch.  D.  447,  the  Court  treated  a 
lease  of  this  kind  as  voidable,  and  incapable  of  being  enforced 
against  the  grantors,  so  soon  as  they  had  expressed  their  will  no 
longer  to  be  bound  by  it.  Pennington  v.  Cardale,  3  H.  &  N.  656, 
expressly  declares  such  leases  as  this  to  be  not  void  but  voidable, 
and  in  Davenport  v.  The  Queen,  3  App.  Cas.  115 ;  see  also  Smith 
V.  The  Queen,  3  App.  Cas.  614 ;  and  Fisher  v.  Tully,  3  App.  Cas. 
627,  that  rule  of  construction  was  applied  to  a  colonial  statute  in 
terms  similar  to  the  statute  of  Elizabeth. 

The  lease  might  not  have  been  avoided  by  the  original  grantors 
while  the  corporation  remained  the  same  as  at  the  time  of  the 
grant,  but  it  could  be  avoided  when  the  persons  of  the  corporation 
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were  changed.  There  were  many  cases  of  that  kind  to  be 
[*  329]  found  *  in  Bacon's  Abridgment,  tit.  Leases,  H.  In  some  of 
them  it  was  said  that  the  statute  was  made  for  the  benefit 
and  protection  of  the  successors,  and  of  course  such  successors 
might  allow  the  lease  to  run  on,  or  could  avoid  it  at  their  pleasure. 
Till  avoided,  the  persons  in  possession  stood  in  the  relation  of 
tenants,  for  "  the  law  will  refer  possession  to  a  rightful  rather 
than  to  a  wrongful  title:"  Doe  d.  Batten  v.  Murless,  per  Lord 
Ellenborough,  6  M.  &  S.  112  (18  R  E.  327);  and  the  mere  non- 
receipt  of  rent  from  them  would  not  constitute  a  bar  to  the  rights 
of  the  landlord,  except  only  so  far  as  to  limit  the  number  of  years 
within  which  overdue  rent  could  be  sued  for. 

Statutes  of  this  kind  were  remedial  statutes,  and  must  not  be 
construed  strictly.  Edwards  v.  Dick,  4  B.  &  Aid.  212  (23  E.  E. 
255),  where  the  9  Anne,  c.  14,  was  not  so  construed.  That  stat- 
ute declared  all  bills,  &c.,  given  for  gaming  debts  to  be  absolutely 
void ;  but  in  that  case  a  bill  of  that  sort  having  got  into  the  hands  of 
a  holder  for  value,  he  was  allowed  to  recover.  The  general  object 
of  the  statute  was  alone  considered  ;  and  so  it  ought  to  be  here. 

The  lease  now  in  question  was  good  at  law,  and  even  under  this 
statute  could  only  be  avoided  at  the  will  and  by  the  act  of  the 
lessors.  It  was  not  therefore  like  the  leases  in  the  case  of  Mag- 
dalen  College  v.  !%«  Attorney-General,  6  H.  L.  C.  189;  for  there 
the  leases  were  utterly  void,  and  the  real  question  was,  not  only 
by  whom,  but  against  whom,  any  proceeding  was  to  be  taken. 
The  leases  being  void,  the  right  of  entry  was  perfect,  and  the 
statute  attached  from  that  time.  Here  the  lease  was  only  voidable 
at  the  will  of  the  lessors,  which,  till  now,  had  never  been  formally 
declared.  That  case,  therefore,  and  those  founded  on  it,  were 
unlike  the  present,  and  did  not  apply. 

The  Dean  and  Chapter  of  Westminster's  Case,  Carter,  15,  Co. 
Litt.  45  a ;  Hunt  v.  Singleton,  Cro.  Eliz.  564 ;  The  Lincoln  College 
Case,  3  Co.  Eep.  60  a ;  Lyn  v.  Wyn,  Orl.  Bridg.  Rep.  122  ;  Carter 
and  Claycolei  Case,  Leon.  306 ;  Archbold  v.  Scully,  9  H.  L.  C.  360 ; 
Doe  V.  Williums,  6  B.  &  C.  41  (30  E.  R  244)  ;  Gamett  v. 
[*  330]  Bradley,  3  App.  Cas.  944 ;  Dwarris  on  *  Statutes,  page  159 ; 
Doe  V.  Burrell,  12  Q.  B.  1011,  n.  ;  Richman  v.  Garth,  Cro. 
Jac.  173  ;  and  Hay  ward  v.  Abbot  of  Keinsham,  Dyer,  46  b,  were 
cited  and  commented  on. 

Sir  H.  M.  Jackson,  Q.  C,  and  Mr.  Cozens-Hardy,  appeared  for 
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Knotts  and  Watney,  and  Mr.  C.  M.  Warmington  and  Mr.  T.  K 
Hilbery,  for  the  Shaws. 

Sir  H.  M.  Jackson  and  Mr.  Warmington  addressed  the  House:  — 

Magdalen  Hospital  was  a  charity  such  as  came  within  the  de- 
scription in  the  statutes  of  Elizabeth,  and  the  provisions  of  the 
13  Eliz.,  c.  10,  must  therefore  be  applied  to  leases  granted  by  the 
governors  of  that  charity.  The  Attorney- Oeneral  v.  Glt/n,  12  Sim. 
84.  If  they  were  so  applied,  the  lease  of  1783  was  plainly  not 
voidable  only,  but  actually  void.  The  words  of  the  statute  were 
express.  And  the  decisions  had  been  in  conformity  with  them. 
The  Collegiate  Church  of  Southwell  v.  The  Bishop  of  Lincoln,  1 
Mod.  204,  2  Mod.  56,  was  a  direct  authority,  and  the  case  there 
was  all  the  more  like  the  present,  for  the  lease  was  made,  as  here, 
by  a  corporation  aggregate  without  a  head.  Nor  could  this  lease 
be  held  good  under  the  9  Geo.  L,  c.  31,  which  incorporated  the 
founders  of  the  charity ;  for  though  that  Act,  for  the  benefit  of  the 
hospital,  gave  the  founders  ample  powers  to  make  exchanges  of 
lands,  and  declared  that  all  rights  of  common  existing  over  such 
lands,  when  obtained  by  exchange,  should  be  forever  extinguished ; 
it  said  not  one  word  about  granting  leases  for  building  or  other- 
wise. And  there  was  little  doubt  that  the  real  explanation  of  this 
lease  was  (though  no  documents  were  now  capable  of  being  pro- 
duced to  prove  it),  that  these  lands  had  been  given  in  exchange 
for  others  more  convenient  for  the  purposes  of  the  hospital,  and 
that  in  that  way  the  peppercorn  rent,  and  the  total  absence  of  sub- 
sequent interference  on  the  part  of  the  governors  of  the  hospital, 
were  to  be  accounted  for.  So  far  as  now  appeared,  the  long  pos- 
session of  the  respondents  had  been  that  of  persons  in  whom  the 
freehold  was  vested,  and  there  was  nothing  to  justify  the  pretence 
of  title  on  the  part  of  the  appellants. 

*  If  the  lease  was  void,  then  it  was  clear  that  the  right  [*  331] 
to  re-enter  arose  at  the  moment  it  was  granted,  and  the 
provisions  of  the  3  &  4  Will.  IV.,  c.  27,  therefore  formed  a  com- 
plete answer  to  the  present  claim. 

The  cases  cited  for  the  appellants  were  commented  on,  and  the 
following  were  mentioned  in  addition:  The  Attorney-General  v. 
The  Foundling  Hospital,  2  Ves.  Jr.  42  ;  Dumper  v.  Syms,  Cro.  Eliz., 
at  p.  816,  1  Sm.  L.  C.  25  ;  Bumball  v.  Murray,  3  T.  R  299  ;  Mor- 
rics  V.  Antrohis,  Hardr.  325;  Boe  d.  Berkeley  v.  Archbishop  of 
York,  6  East,  86  (No.  32,  post). 
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The  Lord  Chancellor  (Earl  Cairns)  :  — 

My  Lords,  the  facts  of  the  case  out  of  which  this  appeal  arises 
are  stated  by  Lord  Justice  Thesiger,  in  delivering  the  judgment 
of  the  Court  of  Appeal,  with  so  much  care  and  accuracy  that  I  do 
not  propose  to  repeat  them,  but  I  will  at  once  approach  that  which 
is  the  main  question  in  the  case.  Is  the  claim  of  the  appellants 
to  recover  the  premises  known  as  the  "  Tower  "  public-house,  in  the 
parish  of  St  George  the  Martyr,  in  the  county  of  Surrey,  barred  by 
the  Statute  of  Limitations  ? 

I  may,  in  the  first  place,  say  that  I  entertain  no  doubt  that  the 
appellants  are  a  hospital  within  the  meaning  of  the  14  Eliz.,  c.  14, 
and  therefore  also  of  the  13  Eliz.,  c.  10.  Independently  of  the 
decision  in  the  case  of  Hie  Attorney-General  v.  Glyn^  12  Sim.  84, 
at  p.  87,  it  appears  to  me  to  be  clear  that  upon  the  wording  of 
the  3rd  section  of  the  later  statute  an  eleemosynary  corporation 
like  that  of  the  appellants  is  distinctly  brought  within  the  opera- 
tion of  the  enactment.  This  being  so,  it  is  too  clear  for  argument, 
and  indeed  it  was  not  disputed,  that  the  lease  granted  by  the 
charity  on  the  4th  of  December,  1783,  of  the  property  in  question, 
is  a  lease  which  is  rendered  invalid  by  the  operation  of  the  statute. 
So  far  as  anything  appears  upon  the  face  of  the  lease,  it  is  an  alien- 
ation of  the  charity  estate  for  ninety-nine  years,  which  plainly 
could  not  be  supported. 

The  question  then  arises,  Was  the  lease  voidable  or  void  ? 
[*  332]  The  *  Lords  Justices  in  the  Court  of  Appeal,  considering 
themselves  bound  by  authority  in  this  respect,  have  treated 
the  lease  as  voidable ;  but,  treating  it  as  voidable,  have  held  that 
the  right  to  enter  and  avoid  it  accrued  to  the  hospital  immediately 
after  the  lease  was  made,  and  was  therefore  barred  at  the  end  of 
twenty  years  under  the  2nd  section  of  the  3  &  4  Will.  IV.,  c.  27. 
My  Lords,  I  do  not  think  it  necessary  to  examine  the  reasoning  by 
which  the  Court  of  Appeal  arrived  at  this  construction  of  the 
Statute  of  Limitations,  or  to  say  how  far  I  should  be  prepared  to 
concur  in  it,  because  I  must  submit  to  your  Lordships  that  this 
lease  was,  ah  initio,  not  merely  voidable  but  void. 

The  words  used  by  the  Legislature  in  the  statute  of  Elizabeth 
are  precise,  and  as  strong  as  it  is  possible  to  make  them.  The 
statute  declares  that  every  lease,  such  as  is  the  one  before  your 
Lordships,  shall  be  "  utterly  void  and  of  none  eflfect  to  all  intents, 
constructions,  and  purposes,  any  law,  custom,  or  usage  to  the  con- 
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trary,  anyways  notwithstanding.*'  The  onus  lies,  as  it  seems  to 
me,  upon  those  who  would  cut  down  or  qualify  the  effect  of  these 
words  to  show  some  ground,  either  from  the  nature  of  the  case  or 
from  authority,  for  doing  so.  As  to  the  character  of  the  evil  which 
it  is  sought  by  the  statute  to  prevent,  it  is  clear  that  in  the  case 
of  an  eleemosynary  corporation  the  whole  property  of  which  is  de- 
voted to  charity,  and  where  the  ofl&ce-bearers  and  other  members 
of  the  corporation  have  no  personal  interest  whatever,  the  object 
must  be  to  make  the  property  of  the  corporation  absolutely  inalien^ 
able,  in  any  way  other  than  by  the  particular  form  of  lease  which 
is  authorised.  There  is  no  intention  to  protect  a  successor  against  a 
predecessor;  there  is  no  ground  for  admitting  an  intention  that 
individual  office-bearers  of  the  corporation  granting  the  lease  should 
be  bound,  but  that  their  successors  should  be  free  either  to  affirm 
or  to  disaffirm  it  The  intention  is  to  condemn  the  lease  as  a 
wrong  and  a  void  thing,  even  though  every  member  of  the  corpora- 
tion should  have  committed  himself  to  it,  and  should  be  anxious 
to  maintain  it. 

My  Lords,  these  considerations  show  how  inapposite,  as  applied 
to  these  Acts  of  Parliament,  is  cmy  analogy  drawn  from  the  ordi- 
nary stipulation  between  lessor  and  lessee,  that  if  the  lessee  breaks 
certain  covenants  the  lease  shall  be  void.  The  object  in 
such  a  *  case  is  to  give  the  lessor  an  opportunity  of  termi-  [*  333] 
nating  the  lease  if  he  is  disposed  to  do  so,  but  not  to 
terminate  it  against  his  will  or  against  his  interest ;  and  to  hold 
that  the  lease  must  become  void,  even  against  the  lessor's  will, 
would  enable  the  lessee  to  get  rid  of  an  onerous  lease  by  wilfully 
breaking  the  covenant  contained  in  it. 

So  also  with  regard  to  cases  (of  which  a  great  many  were  cited 
at  your  Lordships'  bar)  where  a  lease,  not  warranted  by  the 
statutes  of  Elizabeth,  is  made  by  an  ecclesiastical  corporation  hav- 
ing a  head,  and  where  it  has  been  held,  while  the  same  head  con- 
tinues, not  indeed  that  the  lease  is  voidable,  but  that  it  cannot  be 
avoided  even  if  the  corporation  desires  it,  but  that  after  the  death 
of  the  head,  the  corporation,  as  constituted  under  his  successor, 
may  enter  and  avoid  the  lease,  but  may,  on  the  other  hand,  so  act 
as  again  to  stop  itself  from  so  doing.  A  large  number  of  these 
cases  is  collected  in  Bacon's  Abridgment,  title  "Leases."  There 
may  be  some  difficulty  in  understanding  how  some  of  these  cases, 
with  regard  to  ecclesiastical  corporations  with  a  head,  came  origi- 
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nally  to  be  decided  as  they  were ;  probably  they  proceed  on  the 
principle  of  a  personal  estoppel  by  reason  of  a  personal  interest  in 
the  head  of  the  corporation ;  but  they  appear  to  me  to  have  no 
application  to  the  case  before  your  Lordships. 

There  is,  indeed,  a  case  mentioned  in  Bacon's  Abridgment,  tit. 
Lease,  H,  p.  119,  6th  ed.,  under  this  title,  —  the  case  of  the  Colle- 
giate Church  of  Southwell,  reported  in  Modern  Eeports  (1  Mod. 
204,  2  Mod.  56)  and  elsewhere,  —  ^yliich  has  some  application  to 
a  corporation  like  the  appellants,  but  it  is  an  authority  that  the 
lease  would  be  void  and  not  voidable.  It  runs  thus :  "  Where  there 
is  a  chapter  that  hath  no  dean,  as  the  chapter  of  the  Collegiate 
Church  of  Southwell,  their  grants  or  leases  made  by  them  contrary 
to  13  Eliz.,  c.  10,  are  void  ab  initio  against  themselves,  and  so  the 
leases  or  grants  by  any  other  corporation  aggregate  who  have  no 
head  or  principal  person,  for  they  must  be  either  void  ab  initio  or 
good  for  ever,  because  they  "  (that  is  to  say,  the  corporation)  "  con- 
tinue always  the  same,  and  one  has  no  superiority  or  power  more 
than  another." 

To  hold,  in  opposition  to  the  precise  words  of  the  statute,  that  a 
lease  by  a  corporation  like  that  of  the  appellants  was  only 
[*  334]  *  voidable,  would  not  merely  be  unmeaning,  for  to  say  that 
a  lease  is  voidable  implies  a  right  to  affirm,  which  the  cor- 
poration would  not  possess,  but  it  might  also  inflict  serious  injury 
on  the  corporation.  A  valuable  estate  of  the  corporation  might 
be  alienated  in  utter  recklessness  or  something  worse,  and  when 
the  corporation  was  put  in  motion  to  reclaim  it,  then,  as  the 
grant  was  valid  until  avoided,  the  right  to  mesne  profits  would 
not  exist. 

The  Court  of  Appeal,  as  the  authority  for  the  view  that  the 
lease  is  voidable  only,  refers  to  what  is  stated  as  a  principle  of  the 
decision,  and  not  a  mere  obiter  dictum,  in  Pennington  v.  Cardale, 
3  H.  &  N.  656.  I  cannot  agree  that  it  was  any  necessary  part  of  the 
decision  in  Pennington  v.  Cardale  that  the  lease  was  voidable. 
The  question  in  that  case  related  to  the  meaning  of  an  exception 
of  certain  premises  out  of  a  lease  granted  by  a  dean  and  chapter  in 
1849.  The  excepted  premises  were  described  as  rents  reserved  in 
any  building  leases  granted  by  the  dean  and  chapter,  and  the 
Court  held  that  these  words,  upon  the  whole  context,  meant  leases 
which  de  facto  had  been  granted  by  the  dean  and  chapter,  whether 
interests  were  lawfully  created  by  them   or  not.    The  inquiry 
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whether  these  leases  were  void  or  voidable  was  immateriaL  It  is 
true  that,  in  delivering  the  judgment  of  the  Court,  Mr.  Baron 
Maktin  says  of  a  lease  granted  by  the  dean  and  chapter  contrary 
to  the  statute,  "  It  seems  quite  clear  from  the  authorities  cited 
upon  the  argument  that  this  lease  was  not  void,  but  voidable 
only."  These  observations  do  not  appear  to  me  to  have  been 
necessary  for  the  decision  of  the  case ;  and  even  if  they  were  accu- 
rate, they  did  not  relate  to  the  effect  of  the  leases  or  grants  by  a 
corporation  such  as  that  of  the  appellants;  but  they  referred  to 
the  class  of  cases  relating  to  ecclesiastical  corporations  with  a 
head,  of  which  1  have  already  spoken. 

My  Lords,  holding,  as  I  do,  that  the  lease  of  1783  was  abso- 
lutely void,  the  respondents,  or  those  whom  they  represent,  must 
be  taken  to  have  been  in  possession  of  the  property  from  1783 
without  any  title  whatever;  and  not  having  paid  rent  to  the 
appellants,  or  in  any  other  way  entered  into  the  relation  of 
tenants,  there  is  nothing  to  prevent  the  full  operation  of  the  2nd 
section  of  the  Statute  of  Limitations,  and  the  right  of  the 
*  appellants  to  recover  the  land  is,  in  my  opinion,  efifectu-  [*  335] 
ally  barred.  I  shall  therefore  move  your  Lordships  that 
the  judgment  of  the  Court  of  Appeal  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Lord  Selborne  :  — 

My  Lords,  I  am  of  the  same  opinion,  and  I  only  desire  to  make 
two  observations. 

The  first  is,  that  the  explanation  of  the  doctrine  laid  down  in 
the  authorities  as  to  leases  by  deans  and  chapters,  and  by  colleges 
in  the  universities,  is  probably  to  be  found  in  the  fact  that  they 
were  corporations  coming  within  the  original  restraining  Act  of 
Queen  Elizabeth,  the  governing  members  of  which  received  the 
rents  reserved  on  their  leases  for  their  own  benefit ;  and  that  the 
succession  in  them,  of  one  head  having  a  principal  share  in  that 
beneficial  interest,  after  another,  was  thought  (though  by  a  process 
of  reasoning  which  I  cannot  think  accurate)  to  justify  the  Courts 
in  holding  that  the  declared  policy  of  that  statute  was  satisfied  so 
long  as  those  particular  successors  were  protected.  That,  however, 
cannot  apply  to  a  corporation  under  the  government  of  persons 
of  whom  none  has  a  beneficial  interest ;  and  the  Southwell  Case^ 
1  Mod.  204,  2  Mod.  56,  is,  a  fortiori,  an  authority  for  not  extend- 
ing that  doctrine  to  such  a  corporation. 
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The  other  observation  which  I  wish  to  make  is,  that  the  present 
case  is  one  for  which  there  was,  probably,  never  any  precedent,  and 
which  is  never  likely  to  be  followed  by  another  similar  to  it,  —  a 
long  term  having  been  attempted  to  be  granted  by  a  charitable 
corporation  at  a  peppercorn  rent.  If  any  rent  had  been  reserved 
and  received,  however  small,  the  legal  relation  of  a  tenancy  from 
year  to  year  would  have  been  created,  and  the  Statute  of  Limita- 
tions could  not  have  run. 

Lord  Gordon  :  — 

My  Lords,  I  concur  in  the  judgment  proposed. 

I  am  of  opinion  that  the  provisions  of  the  statute  of  Elizabeth 
apply  to  the  Magdalen  Hospital  and  to  the  lease  in  ques- 
[*  336]  tion.     And  *  that  being  so,  I  can  entertain  no  doubt  that 
the  lease  is  not  only  voidable,  but  that  it  was  from  the  be- 
ginning void.     The  terms  of  the  Act  are,  1  think,  so  express  as  to 
leave  no  room  for  any  other  construction. 

If  the  lease  was  ah  initio  void,  it  follows  that  the  respondents 
and  their  predecessors  have  been  all  along  in  possession  of  the 
property  without  any  title ;  and  as  they  have  not  paid  rent  to  the 
appellants,  or  in  any  other  way  entered  into  the  relation  of 
tenants,  I  think  that  the  2nd  section  of  the  Statute  of  Limitations 
applies,  and  that  all  rights  on  the  part  of  the  appellants  are 
effectually  barred. 

I  think,  therefore,  that  the  result  arrived  at  by  the  Court  of 
Appeal  (though  on  different  grounds)  is  right,  and  that  the  judg- 
ment should  be  affirmed. 

Decree  appealed  against  affirmed,  and  appeal  dismissed  with 
costs. 

Lords'  Journals,  5th  May,  1879. 

ENGLISH  NOTES. 

This  decision  is  followed  in  Webster  v.  Southey  (1887),  36  Ch.  D.  9, 
m  L.  J.  Ch.  785,  56  L.  T.  879,  35  W.  R.  622,  where  a  lease  for  char- 
itable uses  failed  to  comply  with  the  requirements  of  tlie  Mortmain 
Act,  9  Geo.  II.,  c.  36  (since  repealed,  see  31  &  32  Vict.,  c.  42,  and 
54  &  55  Vict.,  c.  73),  and  was  held  void,  and  the  running  of  the  Statute 
of  Limitations  accelerated  accordingly.  A  similar  decision  was  given 
by  Kekewich,  J.,  in  Churcherv.  Martin  (1889),  42  Ch.  D.  812,  58  L. 
J.  Ch.  586,  61  L.  T.  113,  37  W.  R.  682. 
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AMERICAN  NOTES. 

This  case  is  cited  in  a  learned  consideration  of  the  English  doctrine  of 
leases  under  Powers,  in  1  Wood  on  Landlord  and  Tenant,  sect.  149,  but  the 
industry  of  that  writer  seems  not  to  have  discovered  any  American  cases  in 
point. 


No.  16.  — GOODTITLE  d.  CLAEGES  v.  FUNUCAN. 

(1781.) 

RULE. 

A  POWER  to  grant  a  lease  in  possession  is  satisfied, 
although  the  premises  are  occupied  by  tenants  at  will  or 
yearly  tenants,  if  the  lessor  directs  them  to  pay  their  rents 
to  the  lessee. 

Goodtitle  d.  darges  y.  Fnniioan. 

2  Douglas,  565-574. 

Lease  in  Possession.  —  Power. 

Where  there  is  a  power  to  grant  leases  in  possession,  but  not  by  way  [566] 
of  reversion  or  future  interest^  a  lease  per  verba  de  prtsserUi  is  not  con- 
trary to  the  power,  although  the  estate,  at  the  time  of  granting  the  lease,  was 
held  by  tenants  at  will,  or  from  year  to  year,  if,  at  the  time,  they  received 
directions  from  the  grantor  of  the  lease  to  pay  their  rent  to  the  lessee. 
Under  a  power  to  lease  all  manors,  messuages,  lands,  &c.,  so  as  there  be  re- 
served as  much  rent  as  is  now  paid  for  the  same,  such  parts  of  the  estate 
enumerated  in  the  power  as  have  never  been  demised  may  be  let.  Qu,  If  a 
lease  made  under  such  a  power,  reserving  the  old  rent,  but  with  covenants 
less  advantageous  to  the  reversion  than  formerly,  would  not  be  a  fraud  on 
the  power,  and  void. 

The  material  facts  of  this  case  were  these :  — 

Washington,  the  last  Earl  Ferrers,  was  tenant  for  life,  under  a 
settlement  made  in  1741,  in  which  there  was  the  following 
power :  — 

"That  it  shall  be  lawful  for  the  tenants  for  life,  respectively, 
from  time  to  time,  and  at  all  times  during  their  respective  natural 
lives,  and  when  they  shall  respectively  come  into,  and  be  in,  the 
actual  possession  of  the  aforesaid  manors  and  premises,  by  virtue 
of  the  limitations  aforesaid,  by  indentures  under  their  hands  and 
seals,  to  demise  all  or  any  of  the  said  manors,  messuages,  lands, 
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tenements,  and  hereditaments,  hereinbefore  mentioned,  or  any  part 
thereof,  to  any  person  or  persons  whomsoever,  in  possession,  but 
not  by  way  of  reversion  or  future  interest,  for  the  term  of  twenty- 
one  years  absolute,  or  any  lesser  absolute  term  ;  or  for  any  term  or 
number  of  years  determinable  upon  one,  two,  or  three  lives,  so  as, 
upon  every  such  lease  or  leases,  respectively,  there  be  reserved  and 
made  payable  during  the  continuance  of  such  lease  or  leases,  respect- 
ively, to  be  incident  to,  and  go  along  with,  the  immediate  reversion, 
or  remainder  of  the  premises  so  leased,  so  much,  or  as  great  yearly 
rents  as,  or  more  than  now  is  and  are  paid,  and  yielded,  or  agreed 
to  be  paid  and  yielded,  for  the  same,  or  proportionably  for  any  part 
thereof." 

All  the  lands  comprised  in  the  settlement  that  lay  in  the  parish 
of  Sutton  St.  Anne's  (except  about  thirteen  or  fourteen  acres,  and 
two  or  three  cottages),  were  part  of  a  large  common  field.  In 
1774  an  Act  of  Parliament  passed  for  enclosing  this  common,  and 
aft  allotment  was  made  to  Earl  Washington,  in  lieu  of  his  interest 
in  the  common.  On  the  15th  of  March,  1775,  before  the  enclosure 
took  place,  his  agent,  by  his  Lordship's  authority,  let  the  new 
allotted  lands,  by  agreement  in  writing,  to  three  persons,  Palmer, 
Bramley,  and  Jelley,  at  the  value  set  upon  them  by  the  commis- 
sioners under  the  Act  of  Parliament,  to  occupy  till  the 
[566]  10th  of  March,  1776.  On  the  17th  of  August,  1775,  Earl 
Washington,  by  indenture,  reciting  the  power,  demised  to 
the  defendant,  Editha  Maria  Funucan,  for  ninety-nine  years  from 
Lady-day  then  last  past,  if  she  should  so  long  live,  at  the  yearly 
rent  of  £134  (which  was  recited  to  be  more  than  was  paid  for  the 
demised  premises  at  the  time  of  the  settlement),  all  the  manors  and 
fishery,  with  the  rights,  &c.,  and  the  messuage,  lands,  &c.,  in  Sutton 
St.  Anne's,  then  in  the  occupation  of  Palmer,  Bramley,  and  Jelley,  as 
under-tenants  of  the  said  Editha,  or  in  whose  possession  soever  the 
same  then  were,  or  had  been.  The  defendant  covenanted  to  pay 
half  the  land-tax  (amounting  to  about  £7  lOs.),  and  the  Earl  cove- 
nanted, for  himself,  his  heirs,  executors,  administrators,  and  assigns, 
to  free  the  defendant  from  tithes,  and  from  levies  and  payments  for 
the  church.  The  rights  to  shoot  and  fish  were  reserved  to  the  les- 
sor and  those  in  remainder.  By  the  enclosure  Act»  the  lands  were 
discharged  from  tithes,  and  an  allotment  in  lieu  thereof  made  to  the 
rector.  The  manors,  or  manorial  rights,  had  never  been  let  before. 
The  fishery  had  been  let  before,  but  was  not  at  the  time  of  the  set- 
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tlement  Since  that  time,  it  had  been  again  let  at  15s.  The  £134 
payable  by  the  defendant  was  about  £30  more  than  the  demised 
premises  had  ever  produced  before.  That  part  not  comprehended  in 
the  agreement  above  mentioned  with  Palmer,  Bramley,  and  Jelley 
was,  at  the  time  of  the  lease,  in  the  occupation  of  tenants  at  will. 
At  the  time  of  making  the  lease,  the  Earl  directed  the  occupiers  to 
pay  their  rent  to  the  defendant,  and  they  accordingly  did  pay  her 
all  the  rent  which  accrued  afterwards. 

After  the  death  of  Earl  Washington,  an  ejectment  was  brought 
against  Mrs.  Funucan,  to  recover  the  demised  premises,  and  a  ver- 
dict found  for  the  plaintiff.  But  a  new  trial  having  been  granted, 
the  cause  came  on,  before  Eybe,  Baron,  at  the  last  Lent  Assizes  for 
the  county  of  Nottingham,  who  left  it  to  the  jury,  whether  the 
attornment  of  the  occupiers  to  the  defendant,  in  consequence  of 
the  directions  given  them  at  the  time,  of  making  the  indenture,  did 
not  amount  to  a  surrender  by  them,  and  whether  they  were  not  to 
be  considered  as  having  become  thereby  parties  to  the  lease,  and 
as  having  put  the  defendant  in  possession ;  and  the  jury  were  of 
opinion  with  the  defendant,  and  found  a  general  verdict  for  her. 

In  Easter  Term,  20  Geo.  III.,  a  rule  for  a  new  trial  was  again 
granted,  and  in  that  term  the  case  was  argued  by  sev- 
eral counsel  of  a  side.  It  was  then  insisted  that  some  of  [567] 
the  premises  for  which  the  action  was  brought  were  situ- 
ated in  the  parish  of  Sutton  St.  Michael's,  and  this  appearing  to 
be  the  case,  the  plaintiff  had  judgment  as  to  them,  the  title  of  the 
defendant  only  extending  to  Sutton  St.  Anne's.  But  as  to  the  rest, 
the  Court  directed  that  the  case  should  stand  over,  to  be  argued 
again,  by  one  counsel  of  a  side,  and  that  affidavits  should  be  pro- 
duced, to  clear  up  some  facts,  not  fully  stated  in  the  Judge's  report 

In  last  Michaelmas  Term,  on  Friday,  the  17th  of  November, 
Hill,  Serjeant,  argued  for  the  plaintiff,  and  the  Attorney-General 
for  the  defendant. 

For  the  plaintiff  three  points  were  made :  1.  That  the  lease  to 
Mrs.  Funucan  was  a  lease  in  reversion,  and  therefore  contrary  to 
the  power,  and  void.  2.  That  the  manors  and  fishery  were  not 
demisable  under  the  power.  3.  That  the  covenants  in  the  lease 
were  not  so  beneficial  to  the  remainder-man  as  those  in  the  ancient 
leases.  [The  line  of  argument  is  sufficiently  stated  in  the 
judgment] 

The  Attorney-General,  on  the  other  side.  .  .  .  [569] 
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[571]       Hill,  Serjeant,  in  reply.  .  .  . 

[572]       The  Court  took  time  to  consider,  Lord  Mansfield  say- 
ing that  he  was  not  prepared  to  give   his  opinion,  hav- 
ing lost  his  papers  and  the  notes  he  had  taken  on  the  former 
argument.^ 

This  day  his  Lordship,  after  stating  the  case,  delivered  the  opin- 
ion of  the  Court,  to  the  following  effect :  — 

Lord  Mansfield.  —  There  are  three  objections  made  to  the 
validity  of  this  lease :  1.  That  it  was  a  lease  in  reversion.  2.  That 
the  manors  and  fishery  are  not  within  the  power,  because  they  paid 
no  rent  at  the  time  of  the  settlement  3.  That  the  covenants  are 
not  so  beneficial  to  the  landlord  as  those  in  the  ancient  leases. 
1.  On  the  first  head  it  was  contended,  as  to  the  old  enclosed  lands, 
that  there  is  no  such  thing  now  as  a  tenant  at  will ;  that  Earl  Fer- 
rers could  not  have  brought  an  ejectment  for  those  lands,  without 
giving  six  months'  notice ;  and  that  whoever  cannot  maintain  an 
action  of  ejectment  is  not  in  possession ;  and,  as  to  the  new  allotted 
lands,  that  there  were  several  months  of  the  term  under  the  agree- 
ment still  to  run.  But  three  answers  were  given  to  this  objection, 
every  one  of  which,  if  valid,  is  decisive.  The  first  is,  that  the  ten- 
ants agreed  to  this  lease,  and  surrendered  their  possession,  before 
the  execution  of  it,  in  order  to  make  it  valid.  This  was  expressly 
left,  by  Mr.  Baron  Eyre,  to  the  jury,  who  found  that  the  defendant 
was  in  possession  at  the  time  of  the  execution.  The  second  answer 
is,  that  if  the  jury  had  not  found  the  defendant  to  have  been  in 
possession,  still  this  would  be  good  as  a  concurrent  lease. 
[573]  For  this  Bead  v.  Nash,  1  Leon.  148,  was  cited,  where,  under 
a  proviso  to  grant  leases  only  for  twenty-one  years,  a  lease 
had  been  granted  in  4  Ph.  &  Mar.  for  twenty-one  years,  and  after- 
wards, 18  Eliz.,  a  year  before  the  expiration  of  that  lease,  another 
was  granted,  of  the  same  premises,  for  twenty-one  years,  to  begin 
presently,  and  it  was  held  that  the  second  lease  was  good.  The 
reason  given  is  a  strong  one,  viz.,  that  the  inheritance  was  not 
charged,  in  the  whole,  with  more  than  twenty-one  years  (1  Leon. 
148).  No  authority  was  cited  against  this  case,  nor  any  answer 
given  to  the  reasoning  in  it.  The  words  of  13  Eliz.,  c.  10,  as 
strongly  require  ecclesiastical  leases  to  be  in  possession,  and  not 
in  reversion,  as  those  in  this,  or  any  of  the  common  powers  to  ten- 
ants for  life ;  yet  in  the  case  of  Fox  v.  Collyer,  1  Anders.  65,  all 
^  Probably  when  his  hoose  was  burnt  by  the  rioters. 


R.  C.  VOL.  XV.]     SECT.  II.      LEASES,  ETC.      (a)  CONSnTUTION,  ETC.     433 
Fo.  19.  —  Ooodtitle  d.  CUugw  y.  Funuoaa,  8  Dong.  578,  574. 

the  Judges  held  that  an  immediate  lease  for  twenty-one  years,  of 
premises  on  which  there  was  a  subsisting  lease  for  four  years,  was 
good.  The  18  of  Eliz.,c.  II,  restrained  the  right  to  make  such  con- 
current leases  to  cases  where  the  old  lease  had  not  more  than  three 
years  to  run.  The  third  answer  is,  that,  in  respect  of  the  power, 
all  the  subsisting  leases  were  leases  at  will ;  there  was  no  outstand- 
ing lease,  as  against  the  remainder-man  ;  he  would  not  have  been 
bound  to  give  the  tenants  notice  to  quit,  but  might  have  entered 
upon  them  immediately;  for,  except  in  the  case  of  leases  under  the 
power  (and  these  were  not,  in  many  respects,  according  to  it),  the 
possession  would  devolve  upon  him,  the  instant  of  the  death  of 
the  tenant  for  life.  Therefore,  we  are  all  of  opinion  against  the 
first  objection.  2.  As  to  the  second  point :  powers  are  now  a  com- 
mon modification  of  property  in  land,  and  as  such  are  to  be  carried 
into  effect  according  to  the  intention  of  those  who  create  them. 
There  is  no  ground  or  reason  of  equity  or  policy  between  the  tenant 
for  life  and  the  remainder-man  for  leaning  on  either  side.  It  is 
apparent,  from  the  statutes  of  32  Hen.  VIIL,  c.  28,  and  13  Eliz., 
c.  10,  that  the  Legislature  meant  to  confine  the  authority  to  let,  to 
lands  which  had  been  formerly  letten,  and  were  capable  of  produc- 
ing profit.  This  is  the  true  construction,  if  not  from  express  words 
used,  yet  by  necessary  implication.  In  the  case  of  Bagot  v.  Chighton, 
B.  E.  M.  12  Geo.  I.,  Forte.  332,  8  Mod.  249,  which  has  been  much 
relied  on,  the  nature  of  the  thing  showed  that  the  power 
could  not  be  meant  to  extend  to  letting  the  ancient  manor-  [574] 
house  at  all,  much  less  to  letting  it  without  reserving  any 
rent.  In  a  family  settlement  of  an  estate  consisting  of  some 
ground  always  occupied  together  with  the  seat,  and  of  lands  let  to 
tenants  upon  rents  reserved,  the  qualification  annexed  to  the  power 
of  leasing,  that  the  ancient  rent  must  be  reserved,  manifestly  ex- 
cludes the  mansion-house  and  lands  about  it,  never  let.  No  man 
could  intend  to  authorise  a  tenant  for  life  to  deprive  the  represent- 
ative of  the  family  of  the  use  of  the  mansion-house.  The  words, 
in  such  a  case,  show  that  the  power  is  meant  to  extend  only  to 
what  has  been  usually  let.  By  that  means  the  heir  enjoys  all  the 
premises  in  the  settlement,  just  as  they  were  held  and  enjoyed  by 
his  ancestor,  the  tenant  for  life.  He  has  the  occupation  of  what 
was  always  occupied,  and  the  rent  of  what  was  always  let.  We 
all,  therefore,  agree  as  to  the  rectitude  of  the  decision  in  Bagot  v. 
Oughton.  The  nature  of  the  thing  spoke  the  intent  as  forcibly  as 
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the  most  direct  words  could  have  done.  It  was  demonstration. 
But  where  no  intent  appears,  where  nothing  arises  from  the  nature 
of  the  thing,  the  rule  laid  down  by  Lord  Holt,  in  the  case  of  JVirv- 
ter  V.  Loveday,  as  reported  in  Carthew,  applies,  viz.,  "  that  where  a 
qualification  is  annexed  to  a  power  of  leasing,  which,  if  observed, 
goes  in  destruction  of  the  power,  the  law  will  dispense  with  such 
qualification.  Garth.  429."  So,  in  Cumherford^s  Case,  T.  10  Car.  I., 
2  Roll.  Abr.  262,  pi.  15,  the  reasoning  was,  that,  the  power  being  to 
let  all,  it  would  go  in  destruction  of  the  power  to  restrain  the  ten- 
ant for  life  from  letting  part  because  it  had  not  been  let  before ; 
and  it  was  there  observed  that  the  case  did  not  resemble  leases 
under  32  Hen.  VITI.  and  13  Eliz.  Walker  v.  Wakeman,  B.  R.  H. 
27  &  28  Gar.  IT.,  is  another  case  equally  strong.  Thus  stand  the 
authorities.  Now,  to  apply  them  to  the  present  case.  The  power 
is  express  to  demise  the  manors  and  fisheries.  They  are  particu- 
larly mentioned  in  the  settlement,^  and  the  power  goes  to  the 
whole.  They  pay,  under  this  lease,  as  great  a  yearly  rent  as  at  the 
time  of  the  settlement,  for  they  paid  nothing  then.  The  words, 
therefore,  are  complied  with,  and  this  objection  could  only  stand 
upon  intent.  But  we  think  no  such  intent  appears.  The  manors 
are  nominal,  —  of  no  value,  —  no  object  of  yearly  income ;  the 
fishery  only  worth  15s.  a  year.  They  are  convenient  to  the  lessee 
living  on  the  land  and  of  no  use  to  the  remainder-man.  The  right 
of  shooting  and  fishing  is  reserved  to  him.  For  my  own  part,  I 
think  the  intent  was  to  give  leave  to  demise  all,  reserving  as  much 
rent,  in  the  whole,  as  had  been  paid  before  ;  and,  in  fact,  J630  more 
has  been  reserved.  3.  The  third  objection,  as  to  the  covenants,  was 
not  much  relied  on,  and  does  not  require  much  consideration.  The 
power  makes  no  mention  of  covenants.  The  ground,  therefore, 
must  be  that  the  present  covenants  are  a  fraud  on  the  power  by 
lessening  the  value  of  the  reservation,  but,  on  considering  them 
fully,  it  appears  that  what  is  thrown  on  the  landlord  is  compen- 
sated by  what  is  paid  by  the  tenant.  She  is  to  pay  half  the  land 
tax.  As  to  the  church  dues,  the  covenant  seems  to  be  collateral, 
and  not  to  go  with  the  land  nor  to  bind  the  remainder-man ;  resem- 
bling a  covenant  for  quiet  enjoyment.  But  if  it  did  go  with  the 
land,  there  is  no  pretence  of  fraud  on  the  power.  The  £30  is  hondL 
fide  reserved  as  an  increased  rent    What  is  stipulated  with  regard 

^  That  was    undoubtedly    the    case,    stating  the  case,  set  forth  the  words  of  the 
though,  to  avoid  prolixity,  I  did  not,  in    settlement  preceding  the  power. 
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to  tithes  is  of  no  consequence,  since  none  are  payable.     Upon  the 
whole,  we  are  all  of  opinion  that  there  is  no  ground  for  a  new  trial. 

The  rule  discharged, 

ENGLISH  NOTES. 

The  doctrine  of  concurrent  leases  mentioned  in  Lord  Mansfield's 
judgment  (p.  432,  supra)  is  referred  to  by  Lord  Ellenborough  iu  Roe 
d.  Brane  v.  Prideaux  (1808),  10  East,  168, 185,  10  E.  E.  258,  263, 
where  the  distinction  is  taken  between  the  case  where  the  former  lease 
is  a  freehold  lease  and  where  it  is  a  chattel  lease,  as  follows:  ^'The 
right  of  granting  a  second  chattel  lease  was  settled  in  Read  y.  Nashy 
1  Leon.  148,  and  is  recognised  as  law  in  Goodtitle  v.  Funucan  y  but  a 
second  freehold  lease  cannot  be  granted,  because  it  must  be  to  take 
effect  in  futuro^  and  a  freehold  cannot  be  conveyed  unless  it  is  to  take 
effect  in  prassenti,  2  Wils.  166.  If  a  lease,  therefore,  were  granted  for 
lives,  no  further  lease  could  be  granted  till  that  lease  were  determined : 
not  a  chattel  lease,  because  the  power  does  not  admit  of  the  same 
premises  being  under  a  chattel  and  a  freehold  lease  at  the  same  time; 
nor  a  freehold  lease,  because  that  would  be  to  commence  in  futuro : 
whereas,  if  there  were  a  chattel  lease  for  ninety-nine  years  determinable 
upon  three  lives,  and  one  of  those  lives  were  to  drop,  a  second  chattel 
lease  for  a  new  life,  in  addition  to  the  other  two,  might  be  granted  during 
the  continuance  of  the  first.  Whenever  a  life,  therefore,  dropped,  there 
would  be  this  essential  difference  between  a  freehold  and  a  chattel 
lease,  that,  upon  the  former  no  new  life  could  be  added,  unless  the 
termor  would  surrender  the  first  lease;  whereas,  upon  the  latter,  a  new 
life  might  be  added  without  any  such  surrender." 
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(c.  p.  1865.) 
rule. 
A  demise  by  tenants  in  common,  though  joint  in  its 
terms,  operates  as  a  separate  demise  by  each  tenant  in 
common  of  his  undivided  share,  and  a  confirmation  by 
each  of  his  companions. 

But  the  benefit  of  the  covenants  upon  such  a  demise 
runs  with  the  entire  reversion,  and  therefore  in  an  action 
upon  such  a  covenant  all  the  tenants  in  common  or  their 
representatives  must  be  joined  as  plaintiffs. 
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Thompson  and  ofhen  ▼.  Hakewell. 

35  L.  J.  C.  P.  18-23  (g.  c.  19  C.  B.  (N.  S.)  713;  11  Jur.  (N.  S.)  732;  13  L.T.  989; 

14  W.  R.  llj. 

[18]    Lea$e.  —  Cocenani  with  Tenants  in  Common  demising  jointly,  —  Parties  to 
euefor  Breach  of  the  Covenant. 

The  benefit  of  a  covenant  to  repair  in  a  joint  demise  by  tenants  in 
common  runs  with  the  entire  reversion  only ;  therefore,  the  representatives 
of  all  the  tenants  in  common  on  a  lease  so  jointly  made  by  them  must  join  in 
suing  for  a  breach  of  such  covenant. 

Action  against  the  defendant  as  the  executor  of  Bichard  Monk- 
house,  deceased,  for  not  repairing,  according  to  a  covenant  in  a 
lease,  of  which  the  said  Sichard  Monkhouse  was  assignee. 

The  declaration  stated,  that  Henry  Thompson  and  Judith  his 
wife,  being  tenants  in  common  in  fee  in  right  of  the  said  Judith 
Thompson  of  one  undivided  moiety  of  a  messuage  and  land  at 
Edmonton,  in  the  county  of  Middlesex,  and  Sarah  Thomasin  Tesh- 
maker,  being  tenant  in  common  of  the  other  undivided  moiety  of 
the  said  messuage  and  land,  the  said  Henry  Thompson  and  Judith 
Thompson  and  the  said  Sarah  Thomasin  Teshmaker,  by  a  deed 
bearing  date  the  7th  of  January,  1793,  let  the  said  messuage  and 
land  according  to  their  several  estates  to  John  Cobley,  to  hold  to 
him,  his  executors,  administrators,  and  assigns,  for  seventy-two  years 
from  the  24th  day  of  June  then  last  past;  and  the  said  John 
Cobley,  by  the  said  deed,  covenanted  with  the  said  Henry  Thompson 
and  Judith  Thompson  and  Sarah  Thomasin  Teshmaker,  and  their 
respective  heirs  and  assigns,  that  he,  and  his  executors,  adminis- 
trators, and  assigns,  would  from  time  to  time,  and  at  all  times  during 
the  continuance  of  the  said  demise,  at  the  proper  costs  and  charges 
of  him  and  them,  well  and  sufficiently  repair,  uphold,  support,  sus- 
tain, maintain,  amend,  and  keep  the  said  messuage,  and  all  and 
singular  other  the  buildings  and  fences  which  then  were,  or  which 
thereafter  during  the  continuance  of  the  term  thereby  granted  might 
be  erected,  built,  or  set  up  upon  the  said  demised  premises,  or  upon 
any  part  thereof,  in,  by,  and  with  all  and  all  manner  of  needful 
and  necessary  reparations  and  amendments  whatsoever,  when, 
where,  and  as  often  as  need  or  occasion  should  be  or  require, 
and  the  said  messuage,  buildings,  and  fences  being  so  well  and 
sufficiently  repaired,  upheld,    supported,   sustained,    maintained, 
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amended,  and  kept  as  aforesaid,  should  and  would  at  the  end, 
expiration,  or  other  sooner  determination  of  the  said  lease,  peace- 
ably and  quietly  leave,  surrender,  and  yield  up  unto  the  said  Henry 
Thompson,  Judith  Thompson,  and  Sarah  Thomasin  Teshmaker, 
their  heirs  or  assigns,  together  with  all  locks,  keys,  bars,  bolts, 
doors,  shutters,  chimney-pieces,  dressers,  shelves,  pipes,  gutters, 
wells,  pumps,  sinks,  and  other  fixtures  which  during  the  said  lease 
should  be  affixed  or  set  up  in  or  about  the  said  thereby  demised 
premises,  or  any  part  thereof,  in  good  plight  and  condition,  reason- 
able wear  and  use  thereof  only  excepted,  and  likewise  that  it 
should  and  might  be  lawful  to  and  for  the  said  Henry  Thompson, 
Judith  Thompson,  and  Sarah  Thomasin  Teshmaker,  their  heirs  and 
assigns,  and  every  of  them,  with  workmen  and  others,  or  without, 
twice  or  oftener  in  every  year  during  the  said  term  thereby  granted, 
at  seasonable  times  in  the  daytime,  to  enter  and  come  into  and 
upon  the  said  demised  premises,  and  every  or  any  part 
thereof,  there  to  view,  search,  and  see  the  state  *and  condi-  [*  19] 
tions  of  the  reparations  thereof,  and  of  all  such  defects, 
decays,  and  wants  of  reparation  as  upon  any  such  view  should  be 
then  and  there  found,  to  give  or  leave  notice  or  warning  in  writing 
at  the  said  demised  premises,  to  and  for  the  said  John  Gobley,  his 
executors,  administrators,  or  assigns,  to  repair  and  amend  the  same 
within  the  space  of  three  months  then  next  following;  within 
which  said  time  and  space  of  three  months  next  after  every  such 
notice  and  warning,  he  the  said  John  Cobley  did  thereby,  for  him- 
self, his  executors,  administrators,  and  assigns,  covenant,  promise, 
and  agree  to  repair  and  amend  the  same  accordingly.  And  the 
plaintiffs  say,  that  afterwards,  and  during  the  continuance  of  the 
said  term,  divers  other  buildings  and  fences  were  erected,  built, 
and  set  up  upon  the  said  demised  premises  by  the  said  John  Cobley ; 
and  afterwards  and  during  the  said  term  all  the  estate  and  interest 
of  the  said  John  Cobley  in  the  said  messuage  vested  in  the  said 
Bichard  Monkhouse  by  assignment.  And  the  plaintiffs  say,  that 
after  the  making  of  the  said  lease  the  said  Henry  Thompson  died, 
leaving  the  said  Judith  Thompson  and  Sarah  Thomasin  Teshmaker 
him  surviving ;  and  afterwards  and  during  the  said  term  the  said 
Sarah  Thomasin  Teshmaker  died,  leaving  the  said  Judith  Thomp- 
son her  surviving ;  and  afterwards  and  during  the  said  term  the  said 
Judith  Thompson  died  seised  of  and  in  her  said  reversion  in  the 
demised  premises;  and  by  divers  deeds  and  conveyances  all  the 
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estate  and  interest  of  the  said  Judith  Thompson  in  the  said  demised 
premises,  and  her  said  reversion  of  and  in  the  same  which  was  in 
her  at  the  time  of  her  death,  became  vested  and  is  now  vested  in 
the  plaintiffs,  who  are  now  seised  of  the  same.  And  the  plaintiffs 
say,  that  afterwards  and  daring  the  said  term,  and  whilst  the  said 
Richard  Monkhouse  was  assignee  as  aforesaid,  and  whilst  the  said 
reversion  was  vested  in  the  plaintiffs  as  aforesaid,  entry  was  made 
upon  the  said  demised  premises,  by  and  on  behalf  of  the  plaintiffs, 
to  see  the  state  and  condition  of  the  reparations  thereof,  according 
to  the  said  lease;  and  notice  and  warning  in  writing  of  divers 
defects,  decays,  and  wants  of  reparation  then  found,  upon  the  said 
view,  in  and  about  the  said  demised  premises  and  the  buildings 
then  erected  and  built  upon  the  same,  was  then  given  at  the  said 
demised  premises  to  and  for  the  said  Richard  Monkhouse  to  repair 
and  amend  the  same  within  the  space  of  three  months  then  next 
following,  according  to  the  said  lease.  And  the  plaintiffs  say,  that 
three  months,  next  after  the  said  notice  and  warning,  elapsed,  in 
the  lifetime  of  the  said  Richard  Monkhouse,  before  this  suit,  and 
all  things  have  been  done  and  have  happened,  and  all  periods 
of  time  have  elapsed  necessary  to  entitle  the  plaintiffs  to  sue 
the  defendant  on  the  said  lease  and  to  bring  this  action ;  and  before 
this  suit ;  and  whilst  the  said  Richard  Monkhouse  was  assignee  as 
aforesaid,  and  whilst  the  said  reversion  was  vested  in  the  plaintiffs 
as  aforesaid,  the  said  lease  expired,  ended,  and  determined :  yet  the 
said  Richard  Monkhouse,  in  his  lifetime,  after  he  became  and 
whilst  he  was  assignee  as  aforesaid,  and  after  the  said  reversion 
came  to  and  was  vested  in  the  plaintiffs  as  aforesaid,  and  during 
the  continuance  of  the  said  demise,  suffered  the  whole  of  the  said 
messuage  and  all  the  other  buildings  and  fences  which  were  then 
erected,  built,  and  set  up  upon  the  said  demised  premises,  to  be  and 
remain  greatly  out  of  repair  for  want  of  needful  and  necessary 
reparations  and  amendments,  contrary  to  the  said  covenant  in  the 
said  lease.  And  the  plaintiffs  also  say,  that  the  said  Richard 
Monkhouse,  in  his  lifetime,  whilst  he  was  assignee  as  aforesaid,  and 
after  the  said  notice  and  warning  in  writing,  and  whilst  the  said 
reversion  was  vested  in  the  plaintiffs  as  aforesaid,  did  not  within 
the  said  space  of  three  months  next  following  the  said  notice  and 
warning  in  writing  repair  or  amend  the  defects,  decays,  and  wants 
of  reparation  mentioned  therein,  or  any  of  them,  but  wholly 
neglected  so  to  do,  contrary  to  the  said   covenant  in   the   said 
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lease.  And  the  plaintiffs  also  say,  that  at  the  end,  expiration,  and 
determination  of  the  said  lease  as  aforesaid,  the  said  Eichard  Monk- 
house,  in  his  lifetime,  did  not  surrender  or  yield  up  the  said  mes- 
suage and  demised  premises,  with  the  buildings  then  erected  upon 
the  same,  or  any  part  thereof,  well  or  sufficiently  repaired,  upheld, 
or  kept,  according  to  the  covenant  in  the  said  lease,  nor  did  he  sur- 
render or  yield  up  the  same  or  any  part  thereof  with  the 
fixtures  *  or  any  of  them  which,  during  the  said  lease,  had  [*  20] 
been  affixed  or  set  up  in  or  about  the  said  demised  premises 
in  good  plight  and  condition,  reasonable  wear  and  use  thereof 
excepted;  but  the  said  Bichard  Monkhouse  surrendered  and 
yielded  up  the  whole  of  the  said  messuage,  buildings,  premises,  and 
fixtures  greatly  out  of  repair  and  in  a  very  ruinous  and  bad  con- 
dition, reasonable  wear  and  use  excepted,  contrary  to  the  said 
covenant  in  the  lease. 

Demurrer  thereto,  and  joinder  in  demurrer. 

F.  M.  White,  in  support  of  the  demurrer  (June  24,  26).  —  The 
declaration  is  bad  by  reason  of  the  non-joinder  of  the  representative 
of  Sarah  T.  Teshmaker,  one  of  the  tenants  in  common  who  jointly 
demised  the  premises.  The  covenant  for  the  breach  of  which  the 
defendant  is  sued  is  a  joint  covenant  with  both  the  tenants  in 
common,  and  did  not  run  with  the  reversion.  In  JFootton  v.  Steffe- 
noni,  12  M.  &  W.  134,  13  L.  J.  (N.  S.)  Ex.  72,  Pabke,  B.,  in  the 
course  of  the  argument,  makes  this  remark :  "Again,  this  is  a  demise 
of  two  undivided  interests,  of  which  the  parties  are  tenants  in 
common,  and  it  is  a  joint  covenant  with  both ;  will  that  run  with 
the  reversion  ?  It  does  not  appear  on  the  face  of  the  lease  that 
they  have  separate  interests;  otherwise,  the  covenant  might  be 
construed  to  be  a  separate  covenant  with  each  in  respect  of  his 
separate  interest.  Therefore  this  is  a  joint  covenant  with  two; 
and  though  their  estates  are  separate  we  cannot  look  out  of  the 
lease  for  that  fact."  So,  here,  this  is  a  joint  covenant  as  respects 
the  covenantees,  and  they  must  join  in  the  action.  The  case  of 
Foley  V.  Addenbrooke,  4  Q.  B.  197,  12  L  J.  Q.  B.  163,  is  strongly 
in  point.  It  was  there  held,  that  where  a  demise  is  joint, 
and  the  covenant  on  which  the  action  is  brought  is  made  jointly 
with  both  the  lessors,  the  cause  of  action  is  joint,  and  both  cove- 
nantees ought  to  sue,  though  as  between  themselves  their  interests 
may  be  separate.  According  to  Kitchen  v.  Buckly,  T  Baym.  80, 
1  Lev.  109,  tenants  in  common  may  join  in  an  action  for  breach 
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of  covenant  to  repair ;  and  Petrie  v.  Bury,  3  B.  &  C.  353  (27  R.  R 
383),  shows  that  who  may  join  in  suing  must  do  so.  In  the 
present  case  the  covenant  sued  on  is  one  in  the  performance  of 
which  the  tenants  in  common  have  a  joint  interest  The  question 
whether  one  of  several  tenants  in  common,  lessors,  can  sue  on  a 
covenant  to  repair  made  with  all  was  raised,  but  not  determined,  in 
Bradhume  v.  Botfield,  14  M.  &  W.  559,  14  L.  J.  Ex.  330.  There 
would  be  great  inconvenience  in  allowing  two  actions  on  such 
covenant,  for  in  one  a  jury  might  give  £100  damages,  and  in  the 
other  action  by  the  other  tenant  in  common  another  jury  might 
assess  the  damages  at  £200.  It  is  stated  in  Co.  Litt.  s.  315,  with 
respect  to  tenants  in  common,  that  of  offences  which  concern  their 
tenements  in  common,  as  for  breaking  their  houses,  fishing  in  their 
piscary,  and  such  like,  "  tenants  in  common  shall  have  one  action 
jointly,  and  shall  recover  jointly  their  damages,  because  the  action 
is  in  the  personalty  and  not  in  the  realty."  So,  here,  it  is  sub- 
mitted the  action  is  a  personal  action,  though  it  may  concern  the 
realty,  and  the  representatives  of  all  the  tenants  in  common  ought 
to  join  in  the  action.  (He  also  referred  to  Boach  v.  Wadham, 
6  East,  289,  and  Webb  v.  Busadl,  3  T.  R  393  (1  R  R  725),  as  to 
the  covenant  running  with  the  land.) 

Maude  (Comyn  with  him),  contra,  —  The  plaintiffs  are  entitled 
to  sue  on  the  covenant  to  repair,  the  reversion  being  at  the  time  of 
the  breach  in  the  plaintiffs.  The  parties  granting  the  lease,  and 
with  whom  the  covenants  were  made,  were  not  joint  tenants,  but 
tenants  in  common,  and  the  latter  have  separate  estates,  and  if  they 
join  in  making  a  lease  they  have  separate  reversions.  Co.  Litt.  45  a, 
where  it  is  stated, "  If  two  several  tenants  of  several  lands  join 
in  a  lease  for  years  by  deed  indented,  these  be  several  leases  and 
several  confirmations  of  each  of  them  ; "  and  in  a  note  thereto,  in 
the  19th  edit.,  by  Mr.  Butler,  it  is  said,  "And  therefore  where  the 
declaration  in  ejectment  was  of  a  joint  demise  of  A.  and  B.,  and  on 
the  evidence  it  appeared  that  they  were  tenants  in  common,  the 
plaintiff  failed."    The  same  passage  that  is  in  Co.  Litt.  is  given  in 

Shep.  Touch.,  vol.  1,  p.  84,  to  which  Mr.  Preston  adds :  "  So 
[*  21]  if  two  tenants  in  common  join  in  a  lease,  this  is  a  *  several 

lease  as  to  each  of  them  as  far  as  respects  his  or  her  share, 
and  the  confirmation  of  the  other  —  see  6  Co.  Eep.,  p.  15,  Treporf^ 
Case ;  and  if  a  demise  in  ejectment  be  laid  on  this  lease  as  the  lease 
of  both,  the  evidence  will  not  maintain  the  issue,  since  it  ought  to 
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be  stated  in  all  pleadings  as  the  lease  or  demise  of  each."  To  the 
same  effect  is  2  BolL  Abr.  64 ;  Baa  Abr.,  tit.  Joint  Tenants  (K). 
The  authorities  on  the  subject  are  to  be  found  collected  in  Beer  v. 
Beer,  12  C.  B.  60,  21  L.  J.  C.  P.  124,  and  there  Williams,  J.,  in 
delivering  his  judgment,  says :  "  The  lease  upon  which  the  question 
arises  was  made  by  two  persons,  Thomas  Beer  and  Adam  Warren 
Beer,  who  were  tenants  in  common  of  the  land,  though  that  fact 
does  not  appear  upon  the  face  of  the  instrument.  One  of  them 
dies,  and  it  is  said  that  the  consequence  is  that  the  right  to  receive 
the  entire  rent  survives  to  the  other  of  them.  I  see  no  foundation 
tor  that ;  I  think  it  is  perfectly  clear  that  the  moiety  of  the  deceased 
tenant  in  common  goes  to  his  real  representative,  and  not  to  the 
survivor.  Such  a  lease,  it  appears,  has  been  considered  to  be  the 
lease  of  each  for  his  respective  share."  Servante  v.  James,  10  B. 
&  C.  410,  is  also  an  authority  for  holding  that  each  covenantee  must 
sue  severally ;  and  in  Sorsbie  v.  Park,  12  M.  &  W.  146,  13  L  J.  Ex.  9, 
Lord  Wensleydalb,  in  his  judgment,  says:  "Where  it  appears 
upon  the  face  of  the  deed  that  A  and  B.  have  several  interests, 
they  must  sue  separately,  for  though  the  words  be  primd  facie  joint, 
they  will  be  construed  to  be  several,  if  the  interest  of  either  party 
appearing  upon  the  face  of  the  deed  shall  require  that  construction. 

[Willes,  J.  —  It  is  very  unsatisfactory  to  decide  this  question 
upon  the  declaration.  The  proper  way  is  to  set  out  the  lease ;  for 
perhaps  it  may  bear  a  different  construction  from  what  the  plain- 
tiffs have  put  on  it  in  the  pleadings.] 

[It  was  then  agreed  between  all  parties  that  the  lease  should 
be  considered  as  set  out  in  the  pleadings.  However,  on  referring 
to  the  lease,  it  was  found  not  to  differ  in  any  material  point  from 
the  lease  as  alleged  in  the  declaration.] 

The  cases  on  the  subject  are  to  be  found  collected  in  the  notes 
to  Ecdeston  v.  Clipsham,  1  Wms.  Saund.  153.  It  is  there  said,  in 
note  1 :  "  So  though  a  man  covenant  with  two  or  more  jointly,  yet 
if  the  interest  and  cause  of  action  of  the  covenantees  be  several  and 
not  joint,  the  covenant  shall  be  taken  to  be  several ;  and  each  of 
the  covenantees  may  bring  an  action  for  his  particular  damage, 
notwithstanding  the  words  of  the  covenant  are  joint ; "  and  after- 
wards, at  p.  155  a,  note  (c),  it  is  added :  "  From  what  has  been  said 
in  the  beginning  of  note  1,  and  which  has  since  been  acknowledged 
to  be  good  law,  it  is  clear  that  the  insertion  or  omission  of  the 
words  '  cum  qtbolibet  eorum  *  can  make  no  difference  as  to  the  cove- 
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uantees,  but  that  the  action  will  in  all  cases  follow  the  interest, 
without  regard  to  the  words  of  the  covenant."  The  cases  of  Yates 
(or  Gates)  v.  Cole,  2  Brod.  &  Bing.  660  (23  E.  R  524),  and  Badeley  v. 
Vigurs,  4  El.  &  B.  71,  23  L.  J.  Q.  B.  377,  show  that  it  is  not  neces- 
sary that  the  entire  interest  in  a  covenant  to  repair  should  pass  to 
the  assignees  of  the  reversion  in  order  to  enable  them  to  sue  for  its 
breach, 

F.  M.  White,  in  reply.  Cur.  adv.  wit. 

Byles,  J.  (July  10),  delivered  the  judgment  of  the  Court  (Willes, 
J.,  and  Byles,  J.).  —  The  declaration  in  this  case  was  in  covenant 
on  a  joint  lease  of  certain  land  by  two  tenants  in  common,  where- 
by they  demised  the  land  according  to  their  several  estates  to  the 
lessee,  who  covenanted  with  them,  and  their  respective  heirs  and 
assigns,  to  repair.  It  then  deduced  a  title  to  the  plaintiffs  as  the 
assignees  of  one  only  of  the  undivided  shares,  traced  the  lease  to 
the  defendant's  testator,  and  assigned  a  breach  by  him  of  the  cove- 
nant to  repair  in  the  time  of  the  plaintiffs. 

To  this  declaration  there  was  a  demurrer;  and  the  objection 
taken  was,  that  both  the  tenants  in  common  of  the  reversion  at  the 
time  of  the  breach  ought  to  have  joined  as  plaintiffs  in  the  action. 
The  form  of  the  covenant  which  we  have  to  construe  renders 
us  little  assistance.  It  was  suggested  that  the  words  ''  heirs  and 
assigns,"  being  in  the  plural,  assisted  the  plaintiffs.  But 
[*  22]  the  word  *  "  heirs  "  is  commonly  used  in  the  plural,  and  is 
satisfied  either  by  heirs  in  succession  or  by  heirs  in  coparce- 
nary. The  word  "  assigns "  imports  no  more  than  that  a  benefit 
from  the  covenant  was  intended  to  the  assignees  of  the  undivided 
estates  in  the  reversion ;  but  whether  severally  or  jointly  it  does 
not  help  us  to  discover.  The  word  "  respective  "  is  equally  appro- 
priate, whether  the  respective  heirs  and  assigns  of  the  covenantees 
are  to  join  or  sever  in  an  action.  On  the  other  hand,  it  may  be 
observed  that  the  covenant  is  with  "  the  lessors,"  and  not  with  "  the 
lessors  and  each  of  them." 

There  is  no  doubt  that  a  demise  by  tenants  in  common,  though 
joint  in  its  terms,  operates  as  a  separate  demise  by  each  tenant  in 
common  of  his  undivided  share,  and  a  confirmation  by  each  of  his 
companions :  Eccleston  v.  Clipsham,  1  Wms.  Saund.  153,  2  RolL 
Abr.  64,  Shep.  Touch.,  by  Preston,  85;  Heatlierley  v.  Weston,  2 
Wils.  232 ;  and  there  is  also  no  doubt  that  the  covenants  in  a  lease 
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by  several  lessors  may  be  construed  as  joint  or  several  in  respect 
of  the  covenantees,  according  to  their  interest  in  the  land  apparent 
on  the  face  of  the  deed :  Sorsbie  v.  Park. 

The  form  of  the  covenant  helping  us  little,  we  are  at  liberty  to 
endeavour  to  gather  the  intentions  of  the  parties  by  considering  the 
consequences  of  construing  this  covenant  as  joint  or  several  in 
respect  of  the  covenantees.  The  interest  of  the  covenantees,  tenants 
in  common,  in  a  covenant  of  this  nature  may  be  of  four  kinds. 
First,  the  covenantees  may  be  simply  joint  tenants  of  the  covenant. 
This  construction  of  the  covenant  is  attended  with  the  inconven- 
ience that  the  right  to  sue  vesting  in  the  survivor  and  his  repre- 
sentative, real  or  personal,  may  be  severed  from  the  estate  or  some 
of  the  estates,  though  the  plaintiff  at  law  would,  no  doubt,  sue  as 
a  trustee  for  the  owners  of  the  reversion  at  the  time  of  the  breach. 
Secondly,  the  covenant  may  be  split  and  treated  as  several  cove- 
nants, and  running  respectively  with  each  undivided  share  in  the 
reversion  of  each  tenant  in  common.  The  inconvenience  of  this 
construction  is,  that  a  plurality  of  actions  will  always  be  neces- 
sary, which  plurality  might  cause  great  hardship  both  to  the  land- 
lords and  to  the  tenant  There  is  this  further  inconvenience,  that 
the  damages  which  a  jury  might  give  in  an  action  by  one  of  several 
tenants  in  common  would  not  be  binding  on  a  jury  in  another  action 
at  the  suit  of  another  tenant  in  common,  who  therefore,  in  respect 
of  another  interest  in  the  reversion,  exactly  the  same  in  degree, 
might  for  the  same  breach  recover  damages  much  more  or  much  less. 
Lastly,  there  is  the  inconsistency  that  if  one  of  the  original  shares 
should  be  split  up  into  two  tenancies  in  common,  those  two  tenants 
in  common,  at  all  events,  may  join  in  suing.  Kitchen  v.  Buddy. 
Thirdly,  the  covenant  may  be  treated  as  one  entire  covenant,  run- 
ning, not  with  undivided  shares  of  the  reversion,  but  with  the 
whole  reversion.  The  only  inconvenience  of  this  construction  is, 
that  no  action  will  lie  unless  the  owners  of  the  entire  reversion  at 
the  time  of  the  breach  can  be  induced  to  join  as  plaintiffs. 

It  is  clear  that  a  covenant  to  repair  may  run  with  the  entire 
reversion  of  tenants  in  common.  Kitchen  v.  Buckly.  But  it  may 
be  observed,  that  in  that  case  the  covenants  could  not  have  been 
several,  as  the  demise  was  before  the  severance  of  the  reversion. 
Fourthly,  such  a  covenant  may  be  construed  as  a  covenant  in  suing 
on  which  the  tenants  in  common  may  join  or  sever,  at  their  elec- 
tion ;  and  the  language  of  the  report  in  Kitchen  v.  Buckly  is  in 
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favour  of  such  a  construction  where  the  severance  of  the  reversion 
is  after  the  demise. 

We,  however,  are  now  called  on  to  decide  that  the  benefit  of  such 
a  covenant  contained  in  a  joint  demise  originally  made  by  tenants 
in  common  not  only  may,  but  must,  run  with  the  entire  reversion ; 
in  other  words,  that  tenants  in  common  so  situated  not  only  may, 
but  must,  join  as  plaintiffs  in  an  action  of  covenant.  The  balance 
of  concurrence,  we  think,  inclines  in  favour  of  this  construction,  and 
is  also  sustained  by  the  authority  of  the  case  of  Foley  v.  Addefibrooke, 
where  the  Court  of  Queen's  Bench  held  that  tenants  in  common  of 
the  reversion  must  join  in  an  action  on  such  a  covenant  as  this, 
contained  in  a  lease  made  by  themselves  jointly.  It  is  true  that 
one  of  the  covenantees  there  did  not,  on  the  face  of  the  dec- 
[*  23]  laration,  appear  to  have  had  an  ♦interest  in  the  reversion  ; 
but  the  Court  said  that  they  must  assume  that  she  had,  and 
on  that  assumption  pronounced  judgment.  The  judgment,  there- 
fore, of  the  Queen's  Bench,  being  on  the  very  point  before  us,  must 
govern  our  decision. 

This  view  is  also  in  accordance  with  Littleton,  sec.  314,  that  even 
in  the  case  of  rent,  where  the  thing  to  be  rendered  is  indivisible 
and  due  to  all,  tenants  in  common  must  join.  The  section  of  Lit- 
tleton is  as  follows  :  "  Also  if  there  be  two  tenants  in  common  of 
certain  land  in  fee,  and  they  give  this  land  to  a  man  in  tail,  or  let 
it  to  one  for  term  of  life,  rendering  to  them  yearly  a  certain  rent 
and  a  pound  of  pepper  and  a  hawk  or  a  horse,  and  they  be  seised 
of  this  service,  and  afterwards  the  whole  rent  is  behind,  and  they 
distrain  for  this,  and  the  tenant  maketh  rescue.  In  this  case,  as  to 
the  rent  and  pound  of  pepper,  they  shall  have  two  assises,  and  as 
to  the  hawk  or  horse,  but  one  assise.  And  the  reason  why  they 
shall  have  two  assises  as  to  the  rent  and  pound  of  pepper  is  this, 
in  so  much  as  they  were  tenants  in  common  in  several  titles,  and 
when  they  were  made  a  gift  in  tail  or  lease  for  life,  saving  to  them 
the  reversion,  and  rendering  to  them  a  certain  rent,  &c.,  such  reser- 
vation is  incident  to  their  reversion ;  and  for  that  their  reversion  is 
in  common,  and  by  several  titles  as  their  possession  was  before  the 
rent,  and  other  things  which  may  be  severed,  and  were  reserved 
unto  them  upon  the  gift  or  upon  the  lease,  which  are  incidents 
by  the  law  to  their  reversion,  such  things  so  reserved  were  of 
the  nature  of  the  reversion.  And  inasmuch  as  the  reversion  is 
to  them  in  common  by  several  titles,  it  behoveth  that  the  rent 
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and  the  pound  of  pepper,  which  may  be  severed,  be  to  them  in 
common  and  by  several  titles.  And  of  this  they  shall  have  two 
assises,  and  each  of  them,  in  his  assise,  shall  make  his  plaint  of 
the  moiety  of  the  rent,  and  of  the  moiety  of  the  pound  of  pepper. 
But  of  the  hawk  or  of  the  horse,  which  cannot  be  severed,  they 
shall  have  but  one  assise,  for  a  man  cannot  make  a  plaint  in  an 
assise  of  the  moiety  of  a  hawk  nor  of  the  moiety  of  a  horse,  &c.  In 
the  same  manner  it  is  of  other  rents  and  of  other  services  which 
tenants  in  common  have  in  gross  by  divers  titles,"  &c. 

The  analogy  of  this  to  the  case  of  a  covenant  with  two  tenants  in 
common  to  repair  a  house,  in  every  brick  whereof  they  are  jointly 
interested,  and  more  especially  to  such  a  covenant  to  repair  after 
notice,  is  too  striking  to  require  further  illustration.  We  accord- 
ingly give  our  judgment  for  the  defendant. 

JudgmemtfoT  the  defendarU. 

ENGLISH  NOTES. 

This  case  may  be  read  in  connection  with  the  notes  as  to  parties  in 
actions  upon  contract  (under  No.  1  of  ^'  Abatement  '*),  1  E.  C,  p.  158  et 
seq.  It  may  here  be  repeated  that  the  strict  rules  relating  to  parties 
to  an  action,  though  modified,  are  not  superseded  by  the  practice  under 
the  Judicature  Acts. 

AMERICAN  VOTES. 

One  tenant  cannot  proceed  upon  a  joint  demise  to  recover  for  his  share 
of  the  rent  in  his  own  name.  Gaines  v.  Buford,  1  Dana  (Kentucky),  481 ; 
1  Wood  on  Landlord  and  Tenant,  sect.  303,  citing  the  principal  case,  which 
13  also  cited  in  Freeman  on  Cotenancy,  sect.  336.  In  Calvert  v.  Bradley^  16 
Howard  (U.  S.  Sup.  Ct.),  580,  it  was  held  that  action  for  breach  of  covenant 
to  repair  in  a  lease  by  tenants  in  common  must  be  joint,  although  the  lease 
reserves  rent  payable  to  the  several  lessors  in  prox>ortion  to  their  respective 
interests.  The  Court  said,  "  £ach  of  the  covenantees  could  sue  separately  for 
his  portion  of  the  rent  expressly  reserved  to  him ; "  but  continued,  in  regard  to 
the  covenant  to  repair :  '<  Are  not  all  the  covenantees  interested  in  the  preser- 
vation of  the  property  demised,  and  is  any  one,  or  a  greater  portion  of  them, 
exclusively  or  separately  interested  in  its  preservation  ?  And  would  not  the 
dilapidation  or  destruction  of  that  property  inevitably  affect  and  impair  the 
interest  of  all,  however  it  might  and  necessarily  would  so  affect  them  in 
unequal  amounts  ?  It  would  seem  difficult  to  imagine  a  condition  of  parties 
from  which  an  instance  of  joint  interests  could  stand  out  in  more  prominent 
relief.  This  conclusion,  so  obvious  upon  the  authority  of  reason,  is  sustained 
by  express  adjudications  upon  covenants  essentially  the  same  with  that  on 
which  the  plaintiffs  in  the  case  have  sued/*  Citing  Foley  v.  Addenbrooke, 
4  Ad.  &  £11.  197. 
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No.  18.  — DOE  d.  MARTIN  v.  WATTS. 
(K.  B.  1797.) 

No.  19.  — SMITH  V.  WIDLAKK 
(c.  A.  1877.) 

RULE. 

A  LEASE  by  a  tenant  for  life,  which  he  is  not  empow- 
ered by  any  instrument  or  Act  of  Parliament  to  make,  is 
void  against  the  remainder-man,  and  incapable  of  confirma- 
tion by  him ;  but  the  receipt  by  the  remainder-man  of  rent, 
as  rent  which  a  yearly  tenant  might  be  expected  to  pay, 
raises  a  presumption  of  the  new  relation  of  a  tenancy  from 
year  to  year. 

Doe  d.  Martin  v.  Watts. 

7  Term  Reports,  83-86  (4  R.  R.  387). 

Lease  in  Excess  of  Power, — Acceptance  of  Rent  by  Remainder-man.  — Evidence 
of  Tenancy  from  Year  to  Year. 

[83]  If  a  tenant  for  life,  under  a  limited  power  of  leasing,  grant  a  lease 
exceeding  his  power,  the  lease  is  void,  and  not  capable  of  confirmation 
by  the  remainder-man.  But  if  the  remainder-man  accept  rent,  as  rent,  after 
the  death  of  the  tenant  for  life,  it  is  an  admission  that  the  defendant  is  his 
tenant,  and  then  he  is  entitled  to  notice  to  quit. 

This  was  an  ejectment  to  recover  some  premises  in  Bermondsey 
in  the  county  of  Surrey.  On  the  trial  it  appeared  that  J.  Martin, 
deceased,  who  was  tenant  for  life  under  a  settlement,  with  remain-, 
der  in  tail  to  T.  Martin,  one  of  the  lessors  of  the  plaintiff,  had  a 
power  of  leasing  the  premises  in  question  for  twenty-one  years  in 
possession,  without  fine,  and  at  the  best  rent ;  and  that  in  1779  he 
granted  a  lease  to  Stubbs,  under  whom  the  defendant  claimed,  for 
twenty-one  years,  at  the  annual  rent  of  £36 ;  the  premises  being 
then  worth  £60  per  annum.  That  J.  Martin  received  the  rent  during 
his  lifetime.  That  after  hLs  death,  which  happened  on  June  4th, 
1794,  Lane,  who  was  authorised  by  T.  Martin  to  receive  rent  for 
him,  received  rent  of  the  defendant  for  him,  and  paid  part  of  it 
to  the  executors  of  J.  Martin  and  the  rest  to  T.  Martin.  It 
was  objected,  on  the  part  of  the  defendant,  that  admitting  the 
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lease  in  1779  to  be  *  void,  the  receipt  of  rent  from  the  de-  [*  84] 
fendant  by  T.  Martin  created  a  tenancy  from  year  to  year, 
and  that  the  plaintiff  could  not  recover,  not  having  given  the 
defendant  notice  to  quit  Mr.  Baron  Hotham,  who  tried  the 
cause,  being  of  that  opinion,  nonsuited  the  plaintiff,  with  liberty 
for  him  to  move  to  set  aside  the  nonsuit  without  costs,  if  this 
Court  should  be  of  opinion  that  no  notice  was  necessary. 

A  rule  having  been  accordingly  obtained  for  that  purpose  in  the 
last  term, 

Garrow  and  Marryat  were  now  to  have  shown  cause  against  it. 
But 

Shepherd,  Serjt.,  and  Const.,  contra,  were  desired  to  begin. 

It  may  be  admitted  that  if  T.  Martin,  one  of  the  lessors  of  the 
plaintiff,  knowing  his  real  situation,  and  that  the  lease  was  void, 
had  nevertheless  accepted  rent  from  the  defendant,  it  would  have 
amounted  to  an  acknowledgment  by  him  that  the  defendant  was 
his  tenant,  and  consequently  that  he  could  not  have  turned  him 
out  of  possession  without  giving  him  notice  to  quit;  but  that 
admission  will  not  assist  the  defendant  in  this  case,  because  here, 
so  far  from  T.  Martin  treating  the  lease  as  a  nullity  when  he  first 
became  entitled  to  the  estate,  he  was  ignorant  of  his  real  situation, 
and  acted  under  a  mistake  in  supposing  that  the  lease  was  a  valid 
one.  Here  the  lease  was  void  in  its  creation,  the  tenant  for  life 
having  exceeded  his  authority  in  granting  it ;  and  no  acceptance  of 
rent  by  the  remainder-man  could  confirm  it.  Jenkins  d.  Yate  v. 
Church,  Cowp.  482;  Doe  d.  Simpson  v.  Butcher,  Dougl.  50;  and 
Ludford  v.  Barler,  1  T.  R.  94  (1  R.  R  156) ;  in  which  last  case 
Lord  Mansfield  said,  "  The  lease  is  so  far  void  that  the  plaintiff 
need  not  have  given  notice  in  ejectment  against  the  defendant." 
But  though  the  lease  were  void  and  not  capable  of  confirmation  by 
the  remainder-man  accepting  rent,  it  appears  that  the  latter  re- 
ceived the  rent  under  a  mistaken  notion  that  it  was  due  under 
the  lease;  and  consequently  no  other  agreement  between  the  par- 
ties can  be  implied.  This  precise  question  arose  in  Goodtitle  d. 
Adeane  v.  Prentice,  executor  of  Mitchell,  at  the  Lent  Assizes  in 
Surrey,  1790,  the  facts  of  which  case  were  shortly  these:  Mr.  Comp- 
ton,  the  husband  of  Mrs.  Compton,  who  was  seised  of  the  premises, 
being  copyhold,  without  his  wife's  consent  in  1780  granted  a  lease 
to  the  defendant  for  forty-one  years,  at  a  small  rent;  the  hus- 
band received  the  rent  until  his  death  in  1788,  and  afterwards  the 
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[•  85]  daughter,  the  lessor  *  of  the  plaintiff  (the  wife  having  died 
in  the  husband's  lifetime),  received  rent  to  Lady-day,  1780, 
not  knowing  of  the  invalidity  of  the  lease ;  and  there  Mr.  Justice 
Gould,  who  tried  the  cause,  ruled  that  no  notice  was  necessary. 

Lord  Kenyon,  Ch.  J. :  — 

I  admit  all  the  cases  that  have  been  cited,  except  the  last,  at 
Nisi  Prius :  they  only  prove,  what  indeed  is  admitted  by  the  coun- 
sel for  the  plaintiff  in  this  case,  that  a  lease  made  by  a  tenant  for 
life,  which  is  void  in  its  creation,  cannot  be  confirmed  by  the 
reversioner;  but  they  do  not  show  that  when  such  a  lease  is 
abandoned  another  relation  may  not  subsist  between  landlord  and 
tenant,  by  the  one  paying  and  the  other  receiving  rent  Here 
one  of  the  lessors  of  the  plaintiff  received  rent  by  his  steward  eo 
nomine  as  rent :  if  the  defendant  had  been  a  trespasser,  no  rent  could 
have  become  due,  it  could  only  be  paid  as  rent  under  the  idea  that 
the  defendant  was  a  tenant ;  and  if  he  were  a  tenant,  the  plaintiff 
cannot  recover,  not  having  given  him  notice  to  quit.  It  would  be 
extremely  unjust  that  a  tenant  who  occupies  the  land  should, 
after  he  has  sown  it,  be  turned  out  of  possession  by  an  ejectment, 
without  any  notice.  And  it  was  in  order  to  avoid  so  unjust  a 
measure  that  so  long  ago  as  the  time  of  the  Year  Books  it  was  held 
that  a  general  occupation  was  an  occupation  from  year  to  year,  and 
that  the  tenant  could  not  be  turned  out  of  possession  without 
reasonable  notice  to  quit  Vid,  13  Hen.  VIII.  15  b.  That  rule  has 
always  prevailed  since ;  and  in  times  certainly  as  enlightened  as 
those,  we  ought  not  to  depart  from  a  rule  which  was  so  wisely  and 
justly  settled.  Therefore  I  am  clearly  of  opinion,  on  the  authority 
of  all  the  cases  that  have  been  decided  (except  that  at  Nisi  Prius, 
which  perhaps  passed  without  much  consideration,  and  cannot  be 
put  in  the  balance  against  all  the  other  decisions),  and  on  the  justice 
and  convenience  of  the  case,  that  this  rule  must  be  discharged. 

ASHHUBST,  J. :  — 

It  is  clear  that  the  lease  which  was  void  could  not  be  confirmed 
by  the  reversioner.  It  is  also  clear  that  the  reversioner  received 
rent,  as  rent,  after  his  title  accrued ;  and  by  accepting  the  rent  he 
acknowledged  the  defendant  to  be  his  tenant  from  year  to  year. 

Geosb,  J. :  — 

The  question  is,  whether  there  was  or  was  not  any  evidence 
of  a  tenancy  between  one  of  the  lessors  of  the  plaintiff  and  the 
defendant    It  being  admitted  that  the  lease  was  void,  the  defend- 
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ant  was  not  tenant  under  that  lease.  But  the  plaintiff 
*  received  rent  of  the  defendant ;  and  from  that  moment  he  [*  86] 
admitted  that  the  defendant  was  a  tenant  to  him  of  some 
kind  ;  and  no  other  tenancy  appearing  here,  the  defendant  must  be 
considered  as  tenant  from  year  to  year.  The  consequence  of  a 
contrary  decision  would  be  that,  though  the  defendant  had  con- 
tinued to  occupy  this  estate  for  twenty  years,  without  any  other 
lease,  the  plaintiff  might  equally  have  denied  that  the  defendant 
was  his  tenant. 

Lawrence,  J. :  — 

If  the  defendant  were  not  a  tenant,  he  must  have  been  a  tres- 
passer, and  so  he  must  have  continued  if  he  had  remained  on  the 
premises  for  any  number  of  years;  but  the  plaintiff  has,  by  his 
own  act,  admitted  the  defendant  to  be  his  tenant,  and  cannot 
therefore  now  consider  him  as  a  trespasser.  It  has  been  said,  how- 
ever, that  the  plaintiff  was  ignorant  of  his  title  when  he  received 
this  rent  But  he  was  bound  to  know  his  own  title ;  and  he  cannot 
be  permitted  to  avail  himself  of  his  ignorance  to  the  prejudice  of 
the  defendant,  and  to  say  that,  because  he  did  not  examine .  his 
own  title,  he  may  consider  the  defendant  as  a  trespasser,  and  turn 
him  out  of  possession  without  notice.  And  if  this  is  to  be  deter- 
mined on  the  reason  of  the  thing,  it  is  much  more  reasonable  that 
the  plaintiff,  who  ought  to  have  looked  into  his  title,  should  be 
bound  by  his  own  act,  than  that  the  defendant  should  be  turned 
out  of  possession  without  any  notice,  merely  on  account  of  the 
supposed  ignorance  of  the  plaintiff.  Eule  discharged. 

Smith  V.  Widlake  and  others. 

3  C.  P.  D.  10-17  (8.  c.  47  L.  J.  C.  p.  282;  26  W.  R.  52). 

Lease  by  Tenant  for  Life, — Void  for  Want  of  Power. — Evidence  of  Tenancy  from 

Year  to  Year, 

A  tenant  for  life  without  leasing  power  demised  a  plot  of  building  [10] 
land  for  the  term  of  sixty  years  from  the  20th  of  September,  1834,  at 
the  annual  rent  of  sixpence ;  the  lease  contained  a  covenant  by  the  tenant  for 
life  for  quiet  enjoyment.  The  lessee  accordingly  erected  a  house  on  the  plot 
of  land.  After  the  death  of  the  tenant  for  life,  the  fee  simple  ultimately 
vested  in  H.,  who  accepted  rent  at  the  rate  above  mentioned  from  J.,  who 
was  a  son  of  the  original  lessee,  and  was  then  in  possession  of  the  house. 
H.  afterwards  conveyed  the  house  and  land  to  the  plaintiff  by  indenture: 
the  grant  was  made  expressly  subject  to  the  supposed  term  of  sixty  years. 
VOL.  XV. —  29 
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No  notice  to  quit  had  been  given,  and  the  annual  value  of  the  house  and  land 
was  about  £6.  The  plaintiff  having  sued  to  recover  possession  of  the  house 
and  land :  — 

Held,  that  as  the  representatives  of  the  original  lessee,  under  the  indenture 
of  the  29th  of  September,  1834,  could  not  have  sued  H.  for  breach  of  the 
covenant  for  quiet  enjoyment,  the  void  lease  afforded  no  defence  against  the 
defendant  claiming  under  the  grant  of  the  fee  simple  subject  to  it ;  that  a 
tenancy  from  year  to  year  had  not  been  created  by  the  payment  of  rent  at  the 
rate  of  sixpence  a  year;  and  that  the  plaintiff  was  entitled  to  immediate 
possession  of  the  house  and  land. 

I 
Action  to  recover  possession  of  two  cottages  and  a  garden  thereto 

attached.  The  writ  was  issued  on  the  30th  of  January,  1877. 
The  defendants,  Widlake  and  Latham,  were  the  tenants  in  posses- 
sion ;  the  defendant,  J.  A.  Thorne,  defended  as  landlord. 

At  the  trial,  before  Cockburn,  Ch.  J.,  without  a  jury,  at  the 
Bristol  Spring  Assizes,  1877,  the  following  facts  were  proved  :  — 

By  indentures  of  lease  and  release,  dated  respectively  the  22nd 
and  23rd  of  December,  1814,  being  a  settlement  executed  upon  the 
marriage  of  John  Harris  and  Elizabeth  Winifred  Bird,  certain 
lands,  including  a  field  called  Eight  Acres,  situate  in  the  parish 
of  Eastdown,  in  the  county  of  Devon,  were  conveyed  to  John 
Harris  for  life,  with  remainder  to  E.  W.  Bird  for  life,  with  re- 
mainder to  the  children  of  J.  Harris  and  E.  W.  Bird,  for 
[•  11]  such  *  estates  and  in  such  shares  as  they  should  jointly 
appoint,  and  in  default  of  a  joint  appointment  as  the  sur- 
vivor of  J.  Harris  and  E.  W.  Bird  should  by  deed  or  will  appoint, 
and  in  default  of  any  appointment  to  the  children  of  J.  Harris  and 
E.  W.  Bird  in  fee  as  tenants  in  common.  The  settlement  con- 
tained other  limitations  and  provisions  which  it  is  unnecessary  to 
mention,  but  it  did  not  contain  any  power  to  grant  leases. 

The  marriage  was  afterwards  solemnised. 

By  an  indenture  of  lease,  dated  the  29th  of  September,  1834, 
John  Harris  and  Elizabeth  Winifred,  his  wife,  demised  unto 
Francis  Maine  a  plot  of  land,  being  parcel  of  Eight  Acres,  and 
containing  about  forty-two  perches,  from  the  date  of  the  indenture 
for  the  term  of  sixty  years,  at  the  yearly  rent  of  6rf.  The  lease 
contained  amongst  others  a  covenant  by  F.  Maine  to  erect  within 
three  years  a  dwelling-house  on  the  plot  of  land,  and  also  a  cove- 
nant by  J.  Harris  for  himself  and  his  wife  for  quiet  enjoyment 
It  also  contained  a  power  of  re-entry  for  non-payment  of  rent,  for 
omission  to  repair  after  notice,  and  for  using  the  dwelling-house 
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as  a  public-house.  F.  Maine  accordingly  erected  a  dwelling-house 
upon  the  plot  of  ground,  which  was  afterwards  used  as  two  cot- 
tages, and  formed  the  buildings  sought  to  be  recovered  in  the 
action. 

John  Harris  died  in  1835  without  having  exercised  the  joint 
power  of  appointment  conferred  upon  him  by  the  settlement  dated 
December,  1814  By  her  will,  dated  July,  1844,  as  altered  by  a 
codicil  dated  November,  1854,  R  W.  Harris,  intending  to  execute 
the  power  of  appointment  reserved  to  her  as  the  survivor  of  her 
husband,  devised  in  fee  the  lands  conveyed  by  the  settlement 
dated  December,  1814,  in  substance,  as  follows:  One-fifth  to  her 
son,  T.  B.  Harris ;  one-fifth  to  her  son,  John  Harris ;  one-fifth  to 
her  son,  W.  H.  Harris ;  one-fifth  to  T.  B.  Harris  in  trust  for  her 
daughter,  M.  A.  Gregory ;  and  one-fifth  to  W.  W.  Gregory  in  trust 
for  the  children  of  a  deceased  daughter,  E.  W.  Gregory.  The 
devises  were  subject  to  the  condition  that  if  the  devisees  should 
wish  to  sell  the  lands  during  the  lifetime  of  her  son,  James  Harris, 
the  offer  of  purchase  should  be  first  made  to  him  at  the  sum  of 
£1000.  The  testatrix  died  in  May,  1865,  having  had  six  chil- 
dren only  by  her  deceased  husband,  namely,  the  above- 
*  mentioned  James  Harris,  T.  B.  Harris,  John  Harris,  W.  [*  12] 
H.  Harris,  M.  A.  Gregory,  and  E.  W.  Gregory,  deceased. 

By  an  indenture  dated  the  7th  of  June,  1866,  after  reciting  that 
T.  B.  Harris,  John  Harris,  W.  H.  Harris,  and  M.  A.  Gregory  had 
determined  to  confirm  the  invalid  appointment  purported  to  be 
made  by  their  mother  to  W.  W.  Gregory  in  favour  of  the  children 
of  the  said  E.  W.  Gregory,  and  that  it  had  been  agreed  to  sell  to 
James  Harris  the  hereditaments  thereby  conveyed  at  the  price  of 
£1000,  T.  B.  Harris,  John  Harris,  W.  H.  Harris,  W.  W.  Gregory, 
and  M.  A.  Gregory  granted  unto  James  Harris,  in  fee,  the  lands 
conveyed  by  the  settlement  of  December,  1814. 

By  indenture  dated  the  22nd  of  June,  1866,  James  Harris  mort- 
gaged in  fee  the  lands  granted  to  him  by  the  indenture  dated  the 
7th  of  June,  1866,  to  secure  a  loan  of  £1000.  The  deed  contained 
the  usual  mortgage  powers. 

By  an  indenture  dated  the  2nd  of  April,  1874,  the  then  mort- 
gagees of  James  Harris  by  his  direction  granted,  and  he  himself 
granted  and  confirmed,  to  the  plaintiff  in  fee  the  lands  conveyed 
in  the  settlement  dated  December,  1814  It  was  amongst  other 
things  recited  that  James  Harris  had  agreed  with  the  plaintiff 
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"  for  the  absolute  sale  to  him  of  the  hereditaments  intended  to  be 
hereby  granted,  and  the  inheritance  thereof  in  fee  simple  in  posses- 
sion free  from  incumbrances  (except  only  the  indenture  of  lease 
hereinafter  mentioned)  at  the  price  of  £1350 ; "  in  the  habendum 
the  lands  were  declared  to  be  absolutely  discharged  from  the  mort- 
gage debt  of  £1000,  "  but  subject  as  to  the  house  and  garden  men- 
tioned in  the  said  first  schedule  to  a  certain  indenture  of  lease 
thereof  for  a  term  of  sixty  years,  from  the  day  of  , 

1834"  (/ttc)  and  the  covenant  against  incumbrances  by  James 
Harris  contained  an  exception  as  to  ''  the  said  indenture  of  lease." 

The  house  and  garden  mentioned  in  the  first  schedule  were  the 
cottages  and  garden  sought  to  be  recovered  in  this  action. 

James  Harris  had  after  the  death  of  his  mother  accepted  rent 
for  the  cottages  and  garden  at  the  rate  of  6(£.  a  year  from  James 
Maine,  a  son  of  Francis  Maine,  and  by  a  receipt  dated  the  21st  of 
July,  1872,  he  acknowledged  the  receipt  from  J.  Maine  of  "the 
sum  of  2«.  &d,  for  chief  rent "  for  the  cottages.  The  real 
[*  13]  value  of  the  *  cottages  and  garden  was  about  £6  a  year.  J. 
Harris  was  aware  of  the  lease  dated  the  29th  of  September, 
1834,  and  wished  to  treat  it  as  valid.  In  August,  1876,  the  plain- 
tiff demanded  that  the  tenants  of  the  cottages  should  attorn  to 
him ;  but  this  they  did  not  do. 

At  the  trial  Cockburn,  Ch.  J.,  ordered  judgment  to  be  entered 
for  the  defendants.^ 

The  plaintiff  appealed. 

After  argument,  and  consideration,  the  following  judgments  were 
delivered :  — 
[*  15]  Bramwell,  L.  J.  —  I  will  first  dispose  of  the  question 
whether  the  payment  of  rent  to  James  Harris  created  a 
tenancy  from  year  to  year,  and  therefore  whether  the  plaintiff,  who 
claims  through  him,  was  bound  to  give  a  six  months'  notice  to 
quit  before  he  could  maintain  an  action  to  recover  possession  of 
the  property  in  dispute.  The  annual  value  of  the  two  cottages 
appears  to  be  about  j£6,  but  the  rent  received  by  James  Harris 

1  The  only  document  pnt  in  at  the  trial  never  proved),  bequeathing  the  cottages 

on  behalf  of  the  defendants  was  the  lease  and  garden  in  trust  for  six  of  his  children  ; 

dated  the  29th  of  September,  1834,  and  no  some  of  these  children   conveyed  their 

other  evidence  as  to  the  title  of  the  defend-  shares  to   their  brother   James   Maine, 

ant  J.  A.  Thome  was  then  given;  bat  in  who  assigned  his  interest  to  the  defendant 

point  of  fact  the  original  lessee  Francis  J.   A.  Thorne.     Francis  Maine  died  in 

Maine  made  a  will  (which,  however,  was  1848. 
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was  only  at  the  rate  of  6d.  a  year,  and  in  the  receipt  given  by  him 
the  rent  is  described  as  "  chief  rent"  The  counsel  for  the  defend- 
ants cited  Doe  d.  Martin  v.  Watts,  7  T.  E.  83  (p.  446,  ante),  as  an 
authority  against  the  plaintifif,  but  it  is  plain,  upon  looking  into 
the  decisions  upon  the  question,  that  the  payment  of  rent  is  at 
most  only  evidence  of  a  tenancy  from  year  to  year;  and  upon  the 
facts  before  us  I  am  of  opinion  that  James  Harris  did  not  accept 
the  sum  of  2«.  6d,  as  rent  due  upon  a  five  years'  occupation  under 
a  tenancy  from  year  to  year,  but  that  he  received  it  under  the 
mistaken  notion  that  he  had  power  to  confirm  the  void  lease  for 
sixty  years.  The  acceptance  of  this  sum,  no  doubt,  would  prevent 
James  Maine  from  being  treated  as  a  trespasser,  and  he  seems  to 
have  become  tenant  at  will  in  the  strict  sense  of  the  term ;  but  I 
do  not  think  that  a  tenancy  from  year  to  year  was  created  between 
him  and  James  Harris.  I  may  say  that  Boe  d,  Brune  v.  Prideaux^ 
10  East,  158  (10  R  R  258),  and  Denm  d.  Brune  v.  Bawlins,  10 
East,  261  (10  R  E.  287),  entirely  support  the  view  which  we  take 
of  the  facts  before  us. 

It  was  also  argued  that,  as  the  grant  to  the  plaintiff  was  made 
expressly  subject  to  the  void  lease,  he  is  not  entitled  to  possession 
until  the  expiration  of  the  term  intended  to  be  created  by  the 
indenture  dated  the  29th  of  September,  1834 ;  but  he,  as  grantee 
under  the  indenture  dated  the  2nd  of  April,  1874,  takes  all  that 
his  grantors  could  convey,  and  as  the  supposed  term  did  not  exist, 
he  became  seised  in  fee  of  the  cottages  and  garden  free  from  in- 
cumbrances, and  with  the  right  to  immediate  possession.  For  the 
defendants,  reliance  was  placed  upon  Prettyman'e  Case,  2  Vem.  279 
(cited  in  Walton  v.  Stamford,  2  Vem.  279).  As  to  this  case, 
I  need  only  remark  that  it  does  not  appear  what  the  *cir-  [•  16] 
cumstances  of  the  case  really  were,  and  it  may  well  be  that 
the  intended  grantee  of  the  estate  for  life  had  an  equity  sufl&cient 
to  entitle  him  to  a  decree  that  he  should  enjoy  the  land.  The 
defendants*  counsel  also  relied  upon  a  principle  which  appears  to 
be  established  by  certain  decisions  in  equity,  and  seems  to  be  of 
the  following  nature,  namely,  that  where  an  ineffectual  lease  has 
been  granted  by  a  tenant  for  life  who  afterwards  joins  with  the 
remainder-man  in  selling  the  hereditaments  to  a  purchaser  with 
full  notice  of  the  agreement,  the  latter  is  liable  to  be  restrained 
from  ejecting  those  claiming  under  the  lease ;  but  the  ground  of 
this  doctrine  is  that  the  tenant  for  life  was  bound  to  grant  a  valid 
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interest  to  the  lessee,  and  as  the  purchaser  has  notice  of  the  con- 
tract, and  takes  an  estate  which  enables  him  to  perform  it,  he  is 
bound  to  make  good  the  term  intended  to  be  created ;  for  other- 
wise the  lessee  would  be  able  to  maintain  an  action  against  the 
tenant  for  life;  and  in  order  to  avoid  this,  equity  compels  the 
purchaser  to  leave  the  lessee  in  possession.  But  it  is  unnecessary 
to  consider  the  extent  of  this  doctrine,  for  it  has  no  bearing  upon 
the  present  facts ;  neither  of  the  tenants  for  life  who  granted  the 
lease  in  1834  conveyed  to  the  plaintiff;  he  does  not  claim  through 
either  of  them  ;  the  vendor,  James  Harris,  is  not  liable  to  an  action 
for  breach  of  the  covenant  for  quiet  enjoyment  contained  in  that 
lease,  and  he  cannot  be  sued  by  those  who  represent  Francis 
Maine,  the  original  lessee,  and  therefore  the  defendants  cannot 
successfully  defend  upon  the  principle  which  I  have  mentioned. 

I  am,  therefore,  of  opinion  that  the  judgment  must  be  reversed. 

Brett,  L.  J.,  concurred. 

Cotton,  L.  J.  —  I  think  it  clear  that  no  tenancy  from  year  to 
year  was  created. 

It  has  been  argued  that  the  plaintiff  cannot  recover  possession 
of  the  cottages  and  garden  until  the  expiration  of  sixty  years  from 
the  29th  of  September,  1834,  because  the  conveyance  to  the  plain- 
tiff in  the  recital  in  the  habendum,  and  in  the  covenant  against 
incumbrances,  recognises  as  valid  the  indenture  of  lease  dated  as 
of  that  day;  and  that  the  deed  must  therefore  be  construed  as 
confirming  the  void  lease,  or  creating  a  new  lease  for  the 
[•  17]  remainder  *  of  the  term  of  sixty  years.  In  support  of  this 
argument,  reliance  has  been  placed  upon  Prettyman'%  Case. 
The  facts  of  that  case  are  very  shortly  stated.  It  is  not  reported, 
but  merely  referred  to  in  the  case  of  Walton  v.  Stamford,  2  Vern. 
279.  Probably  the  decision  was  on  the  ground  that  the  intended 
grantee  for  life  had  a  claim  against  the  vendor,  and  therefore 
against  the  purchaser  as  taking  with  notice.  But  whatever  may 
be  the  true  explanation  of  that  case,  I  cannot  recognise  it  as  an 
authority  in  favour  of  the  defendants'  contention  as  to  the  con- 
struction and  effect  of  the  conveyance  to  the  plaintiff.  In  my 
opinion  that  conveyance  on  its  true  construction  refers  to  the 
lease  of  1834,  merely  for  the  purpose  of  excepting  it  from  the 
covenant  against  incumbrances.  It  has  also  been  argued  that  in 
equity,  where  a  fee  simple  is  granted  subject  to  a  void  lease  for 
years,  the  grantee  will  be  restrained  from  taking  any  steps  to  put 
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an  end  to  the  term,  and  will  be  compelled  to  confirm  it ;  but  upon 
reference  to  the  authorities  it  will  be  found  that  in  them  the 
grantor  of  the  hereditaments  conveyed  has  contracted  to  create  a 
term  of  years,  or  is  liable  to  an  action  at  the  suit  of  the  intended 
lessee  if  the  latter  is  ejected  from  the  land  agreed  to  be  demised  to 
him,  and  the  ground  of  the  decisions  is  that  the  purchaser  taking 
with  notice  is  bound  to  complete  the  contract  or  to  indemnify  his 
vendor  against  the  action,  or,  in  other  words,  is  bound  to  save  him 
from  being  sued.  The  doctrine  does  not  apply  to  the  facts  before 
us ;  James  Harris,  who  conveyed  to  the  plaintiff,  is  not  exposed  to 
any  action  at  the  suit  of  those  representing  the  original  lessee. 

JudgmeTU  reversed* 
ENGLISH  NOTES. 

The  principle  that  the  remaindeivman  by  receipt  of  rent  or  services 
in  the  nature  of  rent  acknowledges  the  relation  of  tenancy  from  year  to 
year,  is  confirmed  by  the  case  of  Doe  d.  Tucker  v.  Morse  (1830),  1  B. 
&  Ad.  365.  The  latter  of  the  above  principal  cases  supplies  a  reasonable 
limitation  to  the  presumption. 

AMERICAN  NOTES. 

Doe  V.  Watts  is  cited  in  I  W«od  on  Landlord  and  Tenant,  sect.  221,  and 
in  Taylor  on  Landlord  and  Tenant,  sect.  60,  with  Dunne  v.  Trustees^  39  Illi- 
nois. 378 ;  Chamberlain  v.  Donahue^  45  Vermont,  50. 


No.  20.  — KEECH  v.  SANDFOED, 
(OH.  1726.) 

RULE. 

Where  a  lease  is  renewed  by  a  trustee  in  his  own  name, 
the  beneficiaries  under  the  trust  are  entitled  to  have  the 
new  lease  held  in  trust  for  them. 

Keeoh  v.  Sandford. 

Select  Gas.  Ch.  {temp.  King),  61,  63. 

Lease. — Renewal,  —  Trustee  and  Beneficiary. 

Lease  of  a  market  devised  to  a  trustee  for  the  benefit  of  an  infant ;  [61] 
lessor,  before  expiration  of  the  lease,  refuses  to  renew  to  the  infant; 
trustee  takes  it  himself,  shall  be  obliged  to  convey  to  the  infant,  and  account 
for  the  profits. 
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A  person  being  possessed  of  a  lease  of  the  profits  of  a  market, 
devised  his  estate  to  trustee  in  trust  for  the  infant ;  before  the 
expiration  of  the  term  the  trustee  applied  to  the  lessor  for  a 
renewal,  for  the  benefit  of  the  infant,  which  he  refused,  in  regard 
that  it  being  only  of  the  profits  of  a  market,  there  could  be  no  dis- 
tress, and  must  rest  singly  in  covenant,  which  the  infant  could  not 
do ;  there  was  clear  proof  of  the  refusal  to  renew  for  the  benefit  of 
the  infant,  on  which  the  trustee  gets  a  lease  made  to  himself.  Bill 
is  now  brought  to  have  the  lease  assigned  to  him,  and  to  account 
for  the  profits,  on  this  principle,  that  wherever  a  lease  is  renewed 
by  a  trustee  or  executor,  it  shall  be  for  the  benefit  of  cestui  que  use  ; 
which  principle  was  agreed  on  the  other  side  ;  though  endeavoured 
to  be  differenced,  on  account  of  the  express  proof  of  refusal  to 

renew  to  the  infant. 
[*  62]  *  LoKD  Chancellor. — I  must  consider  this  as  a  trust  for  the 
infant ;  for  I  very  well  see,  if  a  trustee,  on  the  refusal  to  renew, 
might  have  a  lease  to  himself,  few  trust  estates  would  be  renewed 
to  cestui  qu£  use  ;  though  I  do  not  say  there  is  a  fraud  in  this  case, 
yet  he  should  rather  have  let  it  run  out  than  to  have  had  the  lease 
to  himself.  This  may  seem  hard,  that  the  trustee  is  the  only  per- 
son of  all  mankind  who  might  not  have  the  lease ;  but  it  is  very 
proper  that  rule  should  be  strictly  pursued  and  not  in  the  least  re- 
laxed ;  for  it  is  very  obvious  what  would  be  the  consequence  of  let- 
ting trustees  have  the  lease,  on  refusal  to  renew  to  cestui  que  use. 
So  decreed  that  the  lease  should  be  assigned  to  the  infant,  and  that 
the  trustee  should  be  indemnified  from  any  covenants  comprised  in 
the  lease,  and  an  account  of  the  profits  made  since  the  renewal 

ENGLISH  NOTES. 

The  above  case  is  a  simple  example  of  a  well-established  equity. 
Perhaps  a  stronger  case  is  that  of  Griffin  v.  Griffin  (1804),  1  Sch.  & 
Lef .  352,  9  R.  R.  51,  where,  after  the  lessor  had  recovered  possession  in 
ejectment  against  the  infant  lessee  for  breach  of  a  covenant  by  the 
infant\s  father  and  predecessor  to  lay  out  money  on  the  premises,  a 
renewed  lease  was  granted  to  the  uncle  of  the  infant,  who  had  assumed 
the  management  of  his  affairs.  After  the  infant  came  of  age  he  filed  a 
bill  against  the  uncle  that  the  lease  should  be  declared  a  trust  for  his 
benefit;  and  it  was  decreed  accordingly. 

A  still  stronger  case  is  that  of  Fitzgibbon  v.  Seanlan  (H.  L.  1813), 
1  Dow,  261,  14  R.  R.  62,  where  a  trustee  having,  after  the  expiration 
of  a  lease,  renewed  it  for  his  own  benefit,  and  although  nearly  twenty 
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years  expired  before  the  transaction  wae  impeached,  the  trustee  was 
held  to  have  renewed  for  the  benefit  of  his  beneficiaries,  and  the  repre- 
sentatives of  the  trustee  were  ordered  to  account  accordingly. 

The  same  principles  apply  to  a  tenant  for  life  of  renewable  leaseholds, 
who,  if  he  renews,  does  so  for  the  benefit  (after  his  own  life)  of  the 
remaii)der-man  and  not  of  his  own  representatives.  Mill  v.  Hill 
(1851),  3  H.  L.  Cas,  828. 

AMERICAN  NOTES. 

This  case  is  cited  in  2  Wood  on  Landlord  and  Tenant,  sect.  413,  and  in 
2  Pomeroy  on  Equity  Jurisprudence,  pp.  1558, 1561,  on  the  general  doctrine  of 
the  exaction  of  the  strictest  good  faith  in  trustees  in  every  point  of  dealing 
with  land.  In  Phufe  v.  Wardell,  5  Paige  (N.  Y.  Ch.),  268;  28  Am.  Dec. 
430,  Walworth,  Chancellor,  said :  *<  If  a  person  who  has  a  special  or  par- 
ticular interest  in  a  lease  obtains  a  renewal  thereof  from  the  circumstance 
of  his  being  in  possession  as  tenant*  or  from  having  such  particular  interest, 
the  renewal  lease  is  in  equity  considered  as  a  mere  continuance  of  the  origi- 
nal lease,  subject  to  the  additional  charges  upon  the  renewal  for  the  purpose 
of  protecting  the  equitable  rights  of  all  parties  who  had  any  interest,  legal  or 
equitable,  in  the  old  lease."    Citing  the  principal  case. 

Kent  cites  the  principal  case  (4  Com.  438),  and  in  the  celebrated  case  of 
Dauoue  v.  Fanning^  2  Johnson  Chancery  (N.  Y.),  252,  he  says  of  it :  "  K  we 
go  through  all  the  cases,  I  doubt  whether  we  shall  find  the  rule  and  the 
policy  of  it  laid  down  with  more  strictness,  clearness,  and  good  sense.  This 
decision  has  never  been  questioned."  See  Judge  Oliver  Wendell  Holmes' 
note  to  4  Kent  Com.  (14th  ed.),  p.  512,  approving  the  principle  of  the  Rule, 
and  citing  some  additional  oases. 

The  doctrine  of  the  Rule  as  applicable  to  partners  is  laid  down  in  Mitchell 
V.  Reed,  61  New  York,  123 ;  19  Am.  Rep.  252,  citing  the  principal  case,  and 
observing,  "  The  general  fule  is  so  well  settled  that  it  would  be  a  waste  of 
time  to  refer  to  authorities."  Mr.  Pomeroy  cites  Leach  v.  Leach,  18  Picker- 
ing (Massachusetts),  68;  Bakery,  Whiting,  8  Sumner  (U.  &  Circ.  Ct),  475; 
Kelley  V.  Greerdeaf,  3  Story  (U.  S.  Circ.  Ct),  93;  Htaony.  Wallace,  1  Rich- 
ardson Equity  (So.  Car.),  1;  Lacy  v.  Hall,  37  Penn.  St.  360;  Winkfield  v. 
Brinhmn^  21  Kansas,  682 ;  Jones  v.  Dexter,  130  Massachusetts,  380  ;  39  Am. 
Rep.  459 ;  Laffan  v.  Naglee,  9  Califomia,  662 ;  70  Am.  Dec.  678,  citing  the 
principal  case.  See  American  notes  to  the  principal  case,  1  White  and  Tu- 
dor's  Leading  Cases  in  Equity,  p.  62  (4th  Am.  ed.). 

A  marked  extension  of  this  doctrine  to  confidential  clerks  and  agents 
secretly  obtaining  leases  to  themselves  of  the  premises  occupied  by  their 
principals  was  made  in  Gower  v.  Andrew,  59  California,  119 ;  43  Am.  Rep. 
242 ;  Davis  v.  Hamlith,  108  Elinois,  39 ;  48  Am.  Rep.  541  (citing  the  principal 
case),  and  Gillenwaters  v.  Miller,  49  Mississippi,  150  ;  Grundey  v.  Webb,  44 
Missouri,  446. 

This  doctrine  has  been  applied  to  a  tenant  for  life,  in  possession,  suffering 
the  property  to  be  sold  for  a  municipal  assessment  and  himself  becoming  the 
purchaser.      Burhans  v.  Van  Zandt,  7  New  York,  523. 
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The  principal  case  is  cited  in  M*Clanahan*s  Heirs  v.  Henderson* s  Heirs, 
2  Marshall  (Kentucky),  388 ;  Cox's  Heirs  v.  Cox,  Peck  (Tennessee),  443;  Wal- 
lington's  Estate,  1  Abhmead  (Fenn.),  307;  Fisk  v.  Sarber,  6  Watts  &  Sergeant 
(Penn.),  18. 


Section  II.  —  Tenancies  far  a  Term  certain  under  Leases 

and  other  Instruments  in  Writing. 

(b)    Term  of  Lease  and  Obligations  during  its  Currency, 

No.  21.  — DANN  V.   SPURRIER 
(c.  P.  1803.) 

RULE. 

If  a  lease  is  granted  for  a  term  stated  in  the  alternative, 
it  is  in  the  option  of  the  tenant  at  which  of  the  periods 
the  lease  shall  terminate. 

Bann  v.  Spurrier. 

3  Bob.  &  P.  899-405  (7  B.  R.  797). 

[This  case  will  be  found  reported  as  No.  6  of  "  Ambiguity,"  2  R 
C.  756.] 

ENGLISH  NOTES. 

See  notes  2  R.  C.  762,  763. 

A  rector  agreed  to  let  a  farm,  except  thirty-seven  acres,  to  a  tenant. 
A  bill  having  been  filed  by  the  rector  for  specific  performance  of  the 
agreement,  which  still  remained  executory,  it  was  held  that  the  rector 
had  a  right  to  select  the  lands  to  be  accepted.  But  it  was  observed  in 
the  judgment  of  Romilly,  M.  R.,  that  if  a  lease  bad  been  executed  in 
the  terms  of  the  agreement,  the  selection  of  the  accepted  acres  would 
have  lain  with  the  tenant,  provided  he  made  a  fair  selection.  Jenkins 
V.  Green  (1858),  27  Beav.  437,  28  L.  J.  Ch.  817. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sects.  290,  480,  and 
in  Taylor  on  Landlord  and  Tenant,  sect.  81. 

But  an  alternative  as  to  the  time  of  payment  of  rent  is  for  the  benefit  of 
the  landlord.     Pemherton  v.  Van  Rensselaer,  1  Wendell  (N.  Y.),  307. 

The  rule  finds  explicit  support  in  Commonwealth  v.  Sheriff,  3  Brewster 
(Penn.),  537  (citing  Webb  v.  Dixon,  9  East,  15). 
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No.  22. —STEELE  v.  MAET. 
(K.  B.  1825.) 

RULE. 

Where  a  lease  purporting  to  be  dated  on  the  25th  of 
March,  1783,  habendum  to  the  lessee  from  the  Lady-day 
"  now  last  past "  for  a  certain  term,  is  not  executed  until 
after  the  25th  of  March,  1783,  the  term  runs  from  the 
25th  of  March,  1783,  and  not  from  the  Lady-day  previous. 

Steele  v.  Mart 

4  Bam.  &  Ciess.  272-281  (28  R.  R.  256). 

Letise.  —  Lady-day  *•*  now  last  past  J* 

A  lease  purported  on  the  face  of  it  to  have  been  made  on  the  25th  [272] 
Alarch,  1783,  habendum  to  the  lessee  from  the  25th  March  now  last 
past  for  thirty-five  years.  There  was  evidence  to  show  that  the  lease  was 
not  executed  until  s^ter  the  25th  March,  1783.  Held,  that  it  took  effect  from 
the  time  of  delivery,  and  not  from  the  day  of  the  date,  and  consequently  that 
the  term  commenced  on  the  25th  March,  1783,  and  not  on  the  25th  of  March 
preceding  the  date  of  the  deed. 

Debt  for  use  and  occupation.  Plea,  nil  debet  At  the  trial  before 
Ajbbott,  Ch.  J.,  at  the  Middlesex  sittings  after  last  Michaelmas 
Term,  the  plaintiff  proved  a  lease  of  the  premises  in  question  from 
Elizabeth  Lorymer  Walker  to  Joseph  Dale,  made  on  the  17th 
December,  1787,  to  hold  from  the  feast  day  of  the  birth  of  our 
Lord  Christ  then  next  ensuing,  for  the  term  of  twenty-nine  years 
and  one  quarter  of  a  year,  wanting  three  days,  at  the  yearly  rent  of 
£124,  payable  quarterly.  It  was  further  proved  that  the  plaintiff 
had  married  Elizabeth  Lorymer  Walker,  and  that  she  had  since  died, 
and  that  the  defendant  had  been  in  possession  of  the  de- 
mised premises  from  the  25th  March,  1817,  until  the  *  28th  [*  273] 
March,  1818.  The  plaintiff  also  proved  the  original  lease 
of  the  premises  to  John  Walker,  the  father  of  Elizabeth  Lory- 
mer Walker.  That  lease  purported  to  have  been  made  on  the 
25th  March,  1783,  by  William  Gooding  the  elder,  William  Good- 
ing the  younger,  James  Gooding,  and  Sampson  Gooding,  to  John 
Walker,  of  the  parish  of  St.  Mary-le-Bone,  saddler,  habendum  to  him 
from  the  feast  day  of  the  Annunciation  of  the  Blessed  Virgin  Mary 
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then  last  past,  for  thirty-five  years ;  and  it  recited  that  in  consider- 
ation of  the  rents  and  covenants  therein  contained  on  the  lessee's 
part  to  be  paid  and  performed,  and  of  the  surrendering  and  giving 
up  to  be  cancelled  certain  indentures  of  lease  made  between  the 
same  parties,  bearing  date  the  10th  "April,  1776,  whereby  the  mes- 
suage or  tenement,  with  the  appurtenances  thereinafter  demised 
and  leased  to  the  said  John  Walker,  were  demised  for  a  term  of 
thirty-five  years  from  Lady-day  then  last,  they,  the  lessors,  had 
demised  the  premises  therein  particularly  described,  which  were 
stated  then  to  be  in  the  tenure  of  the  said  J.  Walker  or  his  under- 
tenants, &c.,  habendum  from  the  feast  day  of  the  Annunciation  of 
the  Blessed  Virgin  Mary  then  last  past,  for  and  during,  and  unto 
the  full  end  and  term  of  thirty-five  years  then  next  ensuing,  and 
fully  to  be  complete  and  ended,  paying  during  the  said  term  of 
thirty-five  years  unto  the  said  W.  Gooding  the  elder,  and  his  assigns, 
if  he  should  so  long  live,  the  yearly  rent  of  £60  on  the  24th  June, 
29th  September,  25th  December,  and  the  25th  March,  by  even  and 
equal  portions  ;  and  if  the  said  W.  Gooding  the  elder  should  hap- 
pen to  die  before  the  expiration  of  that  demise,  then  paying  during 

the  remainder  of  the  term  from  his  death  to  the  said 
[*  274]  W.  Gooding  the  younger,  J.  Gooding,  and  *  S.  Gooding, 

their  respective  executors,  &c.,  the  yearly  rent  of  £60,  on 
the  before  last-mentioned  days  of  payment,  the  first  payment  to  Le 
made  on  the  first  of  the  said  feast  days  which  should  happen  after 
the  decease  of  W.  Gooding  the  elder ;  yielding  and  paying  also  dur- 
ing the  aforesaid  term  of  thirty-five  years  unto  W.  6.  the  younger, 
J.  G.,  and  S.  G.,  their  executors,  &c.,  the  further  yearly  rent  of 
JG15,  at  the  before-mentioned  days  of  payment,  the  first  payment 
thereof  to  begin  and  be  made  upon  the  24th  day  of  June  next  ensu- 
ing the  date  thereof.  The  lease  contained  the  usual  covenants  for 
payment  of  rent,  &c.,  and  was  attested  in  the  usual  manner ;  and 
near  to  the  attestation  there  was  the  following  memorandum 
signed  by  all  the  lessors :  "  We  whose  names  are  under  mentioned 
do  agree  to  the  within  writings  that  the  said  John  Walker  for  the 
space  of  thirty-five  years  is  to  pay  £60  per  year  neat  money ;  and 
to  prevent  any  dispute  which  might  arise,  we  have  indorsed  the 
same  from  Lady-day,  1783."  The  lease  was  folded  up  in  the  usual 
manner,  and  there  was  the  following  indorsement  on  the  back  of 
it :  "  Dated  the  10th  of  May,  1783/'  Upon  this  evidence  it  was 
contended,  on  the  part  of  the  defendant,  that  as  the  first  lease  pur- 
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ported  to  be  made  on  the  25th  March,  1783,  to  hold  from  the  25th 
March  then  last  past,  that  it  took  effect  from  the  25th  March, 
1782,  and  consequently  that  the  term  of  thirty-five  years  expired 
on  the  25th  March,  1817,  and  that  the  plaintiff  therefore  had  no  in- 
terest in  the  premises  after  that  period.  The  Lord  Chief  Justice 
overruled  the  objection,  and  the  plaintiff  obtained  a  verdict  for 
£250,  with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit  A 
rule  nisi  having  been  obtained  in  Hilary  Term  last  upon  the  objec- 
tion taken  at  the  trial, 

[After  argument,] 

Abbott,  Ch.  J.  —  I  am  of  opinion  that  in  point  of  law  the  [276] 
term  began  to  run  from  the  Lady-day  preceding  the  deliv- 
ery of  the  deed,  and  not  from  the  Lady-day  preceding  the  day 
inserted  in  the  deed  as  the  date ;  and  then  the  only  question  is, 
whether  there  was  any  satisfactory  proof  that  the  first  lease  was 
executed  after  Lady-day,  1783.  If  there  was,  then,  as  the  lease 
was  to  commence  from  Lady-day  then  last  past,  the  term  granted 
by  it  would  commence  at  Lady-day,  1783,  and  continue  until  the 
25th  of  March,  1818.  I  thought  at  the  trial  there  was  abundant 
evidence  to  show  that  the  lease  was  not  executed  until  after  the 
25th  of  March,  1783.  The  first  lease  purported  on  the  face  of  it  to 
have  been  made  on  the  25th  of  March,  1783,  in  consideration  of  the 
surrender  of  a  former  lease,  which  at  that  time  had  twenty-eight 
years  to  run,  and  the  premises  are  demised  to  the  lessee  to  hold 
from  the  25th  of  March  then  last  past.  Now  it  is  to  be  observed, 
that  it  is  not  usual  to  make  a  term  commence  from  the 
year  preceding  the  *  execution  of  the  lease,  and  there  [*277] 
could  be  no  reason  for  so  doing  in  this  case,  inasmuch  as 
the  lessee's  term  under  the  former  lease  would  continue  until  he 
surrendered  it  to  the  lessor,  which  probably  he  would  not  do'  until 
or  about  the  time  when  the  new  lease  was  executed.  I  should  con- 
clude from  the  very  terms  of  the  habendum  that  the  lease  was  not 
executed  until  some  time  after  the  25th  of  March,  1783,  and  the 
mode  in  which  the  rent  is  reserved  leads  to  the  same  conclusion. 
Two  rents  are  reserved,  the  one  payable  to  Gooding  the  elder,  the 
other  payable  to  his  sons ;  they  are  both  made  payable  quarterly 
during  the  term,  but  it  is  expressly  stipulated  that  the  latter  rent 
is  to  begin  to  be  payable  on  the  24th  June  then  next.  This  shows 
that  the  parties  contemplated  that  the  term  was  to  commence  on 
the  25th  March,  1783.     Then  there  is  a  memorandum  written  near 
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the  attestation,  and  signed  by  all  the  lessors,  whereby  they  say, 
"  that  to  prevent  disputes  they  had  indorsed  the  same  from  Lady- 
day,  1783."  The  meaning  of  that  phrase  is  not  very  precise. 
Whether  they  intended  to  declare  by  that  memorandum  that  the 
lease  was  to  take  effect  from  that  date,  or  whether  it  referred  to  any 
other  indorsement,  is  not  very  clear ;  but  giving  any  sense  to  the 
memorandum,  we  must  infer  that  it  was  not  written  until  after 
Lady-day,  1783.  If  it  refers  to  any  other  indorsement  made  on  the 
lease,  it  must  refer  to  the  words  on  the  back  of  the  lease,  "  dated 
the  10th  of  May,  1783."  I  incline  to  think  that  the  memoran- 
dum refers  to  an  indorsement  already  made  on  the  lease,  and  it  is 
then  evidence  against  the  lessors,  that  they  authorised  that  indorse- 
ment to  be  written  on  the  lease,  and  consequently  that  the  lease 

was  not  executed  until  May,  1783.  Upon  the  whole  I 
[*  278]  am  ♦  of  opinion  that  there  was  evidence  to  show  that  the 

lease  was  not  executed  until  the  10th  May,  1783,  and  con- 
sequently that  the  term  began  to  run  from  the  25th  of  March 
preceding. 

Bayley,  J.  —  The  defendant  occupied  these  premises  from  May, 
1817,  to  May,  1818,  and  was  liable  to  pay  some  person  for  the  occu- 
pation during  that  period.  The  persons  claiming  under  Gooding  or 
Walker  are  the  only  persons  who  can  claim  the  rent.  Walker  or 
his  assigns  may  claim  if  the  term  continued  till  March,  1818,  but 
it  is  contended  that  it  expired  in  1817,  and  consequently  that 
Walker  or  his  representatives  cannot  claim  the  rent  becoming  due 
after  that  period.  The  lease  on  the  face  of  it  purports  to  have  been 
made  on  the  25th  of  March,  1783,  and  the  words  of  the  habendum 
are,  "  to  hold  from  Lady-day  now  last  past."  It  is  said,  therefore, 
that  the  term  granted  by  the  lease  began  necessarily  to  run  from 
Lady-day,  1782,  and  expired  on  Lady-day,  1817.  It  may,  however, 
happen  that  the  lease  may  be  dated  on  one  day  and  may,  in  fact, 
have  been  executed  on  a  subsequent  day ;  and  if  that  be  so,  the 
lease  takes  effect  from  the  day  of  the  delivery,  and  not  from  the 
date.  That  is  laid  down  in  Clayton's  Case,  5  Co.  Rep.  1.  There 
indentures  of  demise  were  engrossed,  bearing  date  the  26th  of  May, 
the  25th  Eliz.,  halendum  for  three  years  from  henceforth,  and  the 
said  indentures  were  delivered  at  four  o'clock  of  the  afternoon  the 
20th  day  of  June  in  the  same  year,  and  the  question  was,  when  this 
lease  by  computation  should  have  its  beginning,  whether  from  the 
day  of  the  date  or  from  the  delivery ;   and  it  was  resolved,  that 
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from  henceforth  should  be  accounted  from  the  day  of  the 
delivery  of  the  indentures,  and  not  by  *  any  computation  [*  279] 
of  date,  for  from  henceforth  is  as  much  as  to  say, "  from  the 
making,  or  from  the  time  of  the  delivery  of  the  indentures,"  or 
a  confectione  prcesentiumy  for  the  confection  or  making  of  the 
lease  does  begin  by  the  delivery,  and  these  words,  "  from  hence- 
forth, or  any  other  words  of  the  indenture,  are  not  of  an  effect  or 
force  until  delivery  quia  traditio  loqui  faeit  chartam,**  Now  apply 
the  doctrine  of  that  case  to  this.  Here  the  lessee  was  to  hold  from 
the  25th  of  March  then  last  past  Now,  according  to  ClaytorCB 
Case,  that  must  mean  the  25th  of  March  preceding  the  execution 
of  the  lease,  and  not  preceding  the  date  of  the  lease.  There  must, 
however,  be  some  evidence  to  show  that  the  deed  was  not  executed 
on  the  day  when  it  bears  date,  and  I  think  there  is  such  evidence 
in  this  case.  In  the  lease  there  is  a  memorandum  by  the  only  per- 
sons who  had  an  adverse  interest,  that  they  had  indorsed  it  from 
Lady-day,  1783,  and  it  appears  that  on  the  back  of  the  lease  there 
are  the  words  "  dated  the  10th  of  May,  1783."  This  is  a  decla- 
ration by  them  that  the  lease  was  not  executed  until  after  Lady- 
day,  1783,  and  if  they  had  made  a  verbal  declaration  that  the  lease 
was  not  executed  until  after  the  25th  of  March,  1783,  it  would  be 
evidence  of  the  fact  against  them.  Here  we  have  a  declaration  in 
their  own  handwriting.  I  am  of  opinion,  therefore,  that  we  are 
well  warranted  in  assuming  that  the  lease  was  executed  after  the 
25th  of  March,  1783.  That  being  so,  the  verdict  is  right,  and  this 
rule  must  be  discharged. 

HoLKOYD,  J.  —  The  question  is,  whether  there  was  reasonable 
evidence  to  satisfy  the  jury  that  the  lease  was  executed  after  the 
time  when  it  purports  to  bear  date.  For  it  is  clearly  established 
that  if  it  be  executed  afterwards  it  takes  effect  from  the 
day  of  the  delivery,  and  *  not  from  the  day  of  the  date ;  and  [♦  280] 
I  take  it  to  be  clear  that  a  party  may  show  that  the  deed 
was  delivered  on  a  different  day  from  that  on  which  it  bears  date. 
Oshey  v.  Sir  Baptist  Hicks,  Cro.  Jac.  263.  In  covenant  upon  an 
indenture  dated  the  9th  of  October,  to  pay  for  goods  then  laden,  or 
afterwards  to  be  laden,  on  board  such  a  ship,  it  was  held  that  the 
defendant  might  traverse  the  delivery  on  the  9th,  and  plead  that 
the  deed  was  sealed  and  delivered  on  the  28th,  and  that  no  goods 
were  then  or  afterward  shipped,  for  he  was  not  bound  to  pay  for 
any  goods  shipped  after  the  date  and  before  the  delivery  of  the 
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deed ;  and  it  was  held,  that  although  it  should  be  intended  that 
every  deed  was  delivered  on  the  day  it  bears  date,  unless  the  con- 
trary be  proved,  yet  that  the  words  of  the  deed,  that  he  should  pay 
for  the  corn  then  laden,  referred  to  the  time  of  the  essence  of  the 
deed  by  the  delivery,  and  not  to  the  date.  Then  that  being  so,  the 
only  question  is.  Was  there  evidence  to  satisfy  the  jury  that  the  deed 
was  executed  after  the  time  it  purported  to  bear  date  ?  I  am  satis- 
fied that  from  the  indorsement  it  may  reasonably  be  collected  that 
it  was  executed  after  the  time  when  it  purports  to  bear  date,  and 
therefore  the  rule  for  entering  a  nonsuit  must  be  discharged. 

LiTTLEDALE,  J.  —  It  appears  to  be  clearly  established,  that  if  a 
lease  be  executed  on  a  day  after  the  day  of  the  date,  it  takes  effect 
from  the  day  of  delivery  and  not  from  the  day  of  the  date.  My 
doubt  has  been,  whether  in  this  case  there  was  evidence  to  show 
that  the  lease  was  executed  after  the  25th  of  March,  1783.     I  am 

inclined,  however,  to  think  that  there  was  evidence  from 
[*  281]  which  a  jury  *  might  reasonably  draw  the  conclusion  that 

the  lease  was  not  executed  until  after  the  25th  of  March, 
1783,  and  that  being  so,  then  the  lease  took  effect  from  the  25th  of 
March  preceding  the  execution.  BiUe  discharged. 

ENGLISH  NOTES. 

Under  a  power  to  demise  for  twenty-one  years  in  possession,  and  not 
in  reversion,  a  lease  was  made  dated  the  17th  of  February,  1802,  ha- 
bendum from  the  25th  of  March  next  ensuing  after  the  date  thereof. 
The  lease  was  not  executed  and  delivered  until  after  the  25th  of  March. 
It  was  held  a  good  execution  of  the  power.  For  although  the  lease 
took  effect  to  pass  the  interest  only  from  the  delivery,  which  was  not 
until  after  the  25th  of  March  next  ensuing  the  date  expressed  (t.  e.^ 
after  the  25th  of  March,  1802),  it  then  took  effect  as  a  lease  in  posses- 
sion, the  period  of  the  lease  being  calculated  from  the  25th  of  March 
next  ensuing  the  date  expressed  (t.  e.,  the  25th  of  March,  1802).  Doe 
d.  Cox  V.  Pay  (1809),  10  East,  427,  10  R.  R.  345. 

Where  an  indenture  of  lease  has  no  date  or  an  impossible  date,  as 
the  30th  of  February,  and  in  the  body  of  the  deed  reference  is  made  to 
the  <Mate,"  that  word  must  be  construed  "delivery;"  but  if  the 
indenture  has  a  sensible  date,  the  word  "date,"  occurring  in  other 
parts  of  the  deed,  means  the  day  of  the  date  and  not  of  the  delivery. 
Styles  V.  Wardle  (1825),  4  B.  &  C.  908,  28  R.  R.  601. 

Where  an  indenture  of  lease  was  dated  the  Ist  of  February,  1841, 
but  not  executed  until  after  the  29th  of  September,  1841,  whereby  the 
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premises  were  demised  to  hold  from  the  dOth  of  July,  1840,  the  first 
payment  of  rent  to  be  made  on  the  25th  of  March  then  next;  it  was 
held  that,  although  the  indenture  could  not  confer  a  title  to  the  rent 
due  before  execution,  the  rent  lor  the  half  year  ending  on  the  29th  of 
September,  1841,  was  properly  claimed  under  a  parol  agreement  with 
the  tenant  who  had  been  in  possession  for  that  period.  Cooper  y. 
Robinson  (1842),  10  M.  &  W.  694, 12  L.  J.  Ex.  48 

AMERICAN  NOTES. 

Tlie  priucipal  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sects.  286, 
303,  and  in  Taylor  on  Landlord  and  Tenant,  sects.  6&,  71. 

In  Deyo  v.  Bleakley,  24  Barbour  (N.  T.  Sup.  Ct.),  9,  the  lease  was  dated 
Jan.  25, 1853,  and  ran  '<  from  the  1st  day  of  April  next,  for  and  during  and 
until  the  full  end  and  term  of  five  years  "  thence  next  ensuing,  yielding  and 
paying  therefor  unto  the  lessor,  yearly  and  every  year,  the  yearly  rent  or  sum 
of  $4000,  **  ih  equal  quarter  yearly  payments,  to  wit,  on  the  first  days  of 
April,  July,  October,  and  January  in  each  and  every  year  during  the  said 
term."  Held,  that  the  term  commenced  on  the  1st  day  of  April,  1858,  and 
included  that  day,  and  that  the  first  quarter's  rent  was  payable  on  that  day 
in  advance.  Citing  Pugh  v.  Duke  of  Leeds,  Cowper,  714,  and  Doe  v.  WoUon, 
ibid.,  189,  and  speaking  of  the  great  diversity  of  opinion  on  the  subject. 

A  lease  from  the day  of ,  1866,  for  eighteen  months,  will  be  held 

to  continue  after  July  1st,  1867.    Huffman  v.  McDaniely  1  Oregon,  269. 


No.  23.  — GEANT  v.  ELLIS. 
(184L) 

RULE. 

The  "  rent,"  recovery  of  which  is  barred  by  the  Statute 
of  Limitations,  does  not  apply  to  the  rent  incident  to  the 
reversion  under  an  ordinary  lease. 

Oraat  v.  Ellis. 

9  M.  &  W.  113-128  (8.  c.  11  L.  J.  Ex.  228). 

Landlord  and  Tenant.  ^  Lease.  —  Statute  of  Limitations.  —  Rent. 

The  Stat.  3  &  4  Will.  IV.,  o.  27,  s.  2,  does  not  apply  to  rent  reserved  [113] 
on  a  demise. 

[The  question,  which  was  argued  in  this  case  on  demurrer  to  a 
plea  taken  by  the  plaintiff  in  replevin,  appears  sufficiently  from 
the  judgment  of  the  Court  delivered  by] 

VOL.  XV.— 80. 
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[120]  EoLFE,  B.  —  This  was  an  action  of  replevin  for  tak- 
ing the  goods  of  the  plaintiff  in  his  dwelling-house  at 
Kensington. 

It  appears  by  the  pleadings,  that,  in  the  year  1764,  David  Bum- 
sail,  being  seised  in  fee  of  the  land  on  which  the  house  in 
[•121]  question  was  afterwards  built,  demised  the  *sanie  on  a 
building  lease  for  a  term  of  ninety-nine  years,  at  an  an- 
nual rent  of  £25,  payable  on  the  four  usual  days  of  payment ;  and 
it  further  appears,  that  on  the  13th  day  of  June,  1836,  the  rever- 
sion expectant  on  the  determination  of  the  term  became,  after 
various  mesne  assignments,  vested  in  William  Pexton  in  fee. 
The  defendant  in  replevin  made  cognisance  as  the  bailiff  of 
William  Pexton,  and  justified  the  taking,  as  a  distress  for  three 
years  and  three  quarters  of  a  year's  rent  due  at  Lady-day,  1840 ; 
being  the  rent  accrued  due  subsequently  to  the  time  when  William 
Pexton  had  acquired  the  reversion. 

To  this  cognisance  the  plaintiff  pleaded  in  bar,  that,  for  a 
period  of  more  than  twenty  years  before  any  of  the  rent  in  ques- 
tion had  become  due,  the  parties  entitled  to  the  reversion,  and 
through  whom  the  said  William  Pexton  claimed,  had  discontin- 
ued the  receipt  of  the  rent  reserved  by  the  original  lease,  and  that 
during  that  period  no  rent  had  been  paid  or  received.  To  this 
plea  there  was  a  demurrer ;  and  the  question  for  our  decision  is, 
whether  the  plea  in  bar  does  or  does  not  disclose  a  good  defence  to 
the  claim  of  rent  on  the  part  of  William  Pexton.  The  question 
turns  entirely  on  the  construction  of  the  Eeal  Property  Limitation 
Act,  3  &  4  Will.  IV.,  c.  27. 

By  the  second  section  of  that  Act  it  is  enacted,  *  that  no  person 
shall  make  an  entry  or  distress,  or  bring  an  action  to  recover  any 
land  or  rent,  but  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
first  accrued  to  the  person  through  whom  he  claims. '  And  by  the 
third  section  it  is,  amongst  other  things,  enacted,  "  that  when  the 
person  claiming  such  land  or  rent,  or  some  person  through  whom 
he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have 
been  in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in 
receipt  of  such  rent,  and  shall,  while  entitled  thereto,  have  been 
dispossessed  or  have  discontinued  such  possession  or  re- 
[*122]  ceipt,  then  such  right  shall  be  deemed  to  *have  first 
accrued  at  the  time  of  such  dispossession,  or  discontinu- 
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ance  of  possession,  or  at  the  last  time  at  which  such  profits  or  rent 
were  or  was  so  received. "  It  is  on  these  two  enactments  that  the 
question  mainly  turns. 

On  the  part  of  the  plaintiff  it  is  contended,  that  his  case  comes 
expressly  within  the  provisions  of  the  Act  William  Pexton,  he 
says,  derives  title  to  the  rent  claimed  through  several  persons 
named  in  the  third  cognisance  of  the  defendant,  who  were  succes- 
sively the  owners  in  fee  of  the  reversion  expectant  on  the  termi- 
nation of  the  lease;  and  those  persons,  being  so  entitled  to  the 
reversion,  discontinued  the  receipt  of  the  rent  for  a  period  of  more 
than  twenty  years  next  before  the  time  when  any  of  the  rent  dis- 
trained for  became  due,  during  which  period  no  rent  has  been  paid 
or  received ;  and  this,  the  plaintiff  contends,  is  precisely  within 
the  letter  and  spirit  of  the  statute. 

The  defendant,  on  the  other  hand,  contends,  that  this  is  not  a 
case  within  the  statute  at  all.  He  contends,  that  the  word  "  rent, ' 
in  the  second  section  of  the  statute,  cannot  be  taken  as  having  any 
reference  to  rents  such  as  that  now  in  question,  namely,  rents  re- 
served on  leases  for  years  by  contract  between  the  parties,  as  the 
conventional  equivalent  for  the  right  of  occupation ;  but  must  be 
confined  to  rents  existing  as  an  inheritance  distinct  from  the  land, 
and  for  which  before  the  statute  the  party  entitled  might  have  had 
an  assise,  such  as  ancient  rent-service,  fee-farm  rents,  or  the  like. 
We  accede  to  this  latter  view  of  the  case. 

In  order  to  come  to  a  just  conclusion  as  to  the  meaning  of  the 
word  *  rent, "  as  used  in  the  two  sections  to  which  we  have  re- 
ferred, it  is  important  first  to  consider  what  is  the  meaning  of  the 
word  **  recover, "  as  used  in  the  second  section.  The  enactment  is, 
that  no  person  shall  make  an  entry  or  distress,  or  bring  an  action 
to  "  recover "  any  land  or  rent,  but  within  twenty  years,  &c.  Now, 
so  far  as  relates  to  land,  the  word  **  recover, "  in  this  pas- 
sage, clearly  means  the  *  same  thing  as  "  obtain  possession  [*  123] 
or  seisin  of. '  The  clause  assumes  one  party  to  be  in 
wrongful  seisin  or  possession  of  land  to  which  another  has  the 
right,  and  then  limits  the  time  within  which  the  right  must  be 
asserted. 

If  such  be  the  meaning  of  the  word  **  recover, "  when  used  with 
reference  to  one  of  its  objects  — "  land,"  it  is  very  reasonable  to 
suppose  that  the  Legislature  intended  it  to  have  the  same  meaning 
in  respect  to  the  other  object  —  *'rent"     It  is  true,  indeed,  that 
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with  respect  to  an  incorporeal  hereditament  like  rent  there  cannot 
be  strictly  any  wrongful  adverse  seisin  or  possession  by  another. 
If  A.  claims  and  receives  the  rent  due  to  B. ,  B.  has  still  the  same 
right  against  the  terre-tenant  as  if  no  payment  had  been  made  to 
A.  The  receipt  of  rent  by  A.  is  not  inconsistent  with  a  similar 
receipt  by  B. ,  as  the  possession  of  land  by  A.  is  necessarily  incon- 
sistent with  possession  of  the  same  land  by  B.  But  still,  before 
the  passing  of  this  Act,  a  party  seised  of  rents,  whether  rents-ser- 
vice, rent-charges,  or  rents-seek,  might,  in  case  the  rent  was  paid 
to  another  or  withheld  from  him,  consider  himself,  if  he  thought 
fit,  as  being  disseised  of  such  rent  And  a  party  electing  to  eon« 
sider  himself  so  disseised,  might  have  the  same  remedy  by  an 
assise  to  recover  seisin  of  his  rent,  as  a  party  disseised  of  land 
might  have  to  recover  seisin  of  his  land.  The  judgment  in  each 
case  was  the  aame,  *  quod  recuperet  seuinam ; "  and  in  each  case 
the  party  was  entitled  to  a  writ  of  habere  facias  seisinam,  which, 
in  case  of  a  recovery  of  rent,  was  executed  by  the  sheriff  delivering 
to  the  plaintiff  an  ox  or  other  chattel  on  the  land,  in  lieu  of  exe- 
cution ;  and  in  ease  of  a  subsequent  withholding  of  rent,  the  party 
aggrieved  might  have  his  writ  of  re-disseisin,  with  all  its  conse- 
quences, as  in  the  case  of  a  subsequent  disseisin  of  lands  or  houses. 
Now  we  are  of  opinion,  that  it  is  to  this  sort  of  recovery  only 

that  the  second  section  of  the  statute  has  reference;  for 
[*124]    such  is  clearly  the  meaning  of  the  word  "  recover,"  *when 

used  with  reference  to  land;  and  the  plain  grammatical 
construction  requires  us  to  give  it  the  same  meaning  when  applied 
to  rent,  unless,  which  is  not  the  case  here,  some  manifest  absurd- 
ity or  inconvenience  should  result  from  our  so  doing.  It  follows 
from  hence,  as  a  matter  of  course,  that  the  word  *  rent, "  in  the 
second  section,  must  necessarily  be  confined  to  rent  which  might 
in  its  nature  have  been  the  object  of  such  a  recovery ;  and  this  cer- 
tainly does  not  include  the  rent  reserved  on  common  leases  for 
years. 

According  to  our  view  of  this  case,  therefore,  even  if  the  second 
section  had  stood  alone,  we  should  have  been  of  opinion  that  the 
pleas  in  bar  afforded  no  answer  to  the  defendant's  cognisance,  and 
consequently  that  he  was  entitled  to  judgment  in  his  favour.  But 
we  think  it  right  to  add,  that  the  correctness  of  the  construction 
we  put  on  the  second  section  appears  to  us  to  be  strongly  confirmed 
by  the  subsequent  parts  of  the  statute. 
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In  the  third  and  some  other  sections  the  Act  proceeds  to  define 
the  time,  in  most,  though  (as  is  noticed  by  Loid  Chief  Justice 
TiNBAL  in  the  case  of  James  v.  Salter,  3  Bing.  N.  C.  553)  not  in 
all  possible  cases,  at  which  the  right  to  make  a  distress,  for  the 
purpose  of  recovering  any  rent^  shall  be  deemed  to  have  first 
accrued  to  the  party  making  the  same.  The  first  case  put  is  that 
of  a  party  who  has  himself,  in  respect  of  the  estate  or  interest 
claimed,  been  in  possession  of  the  rent,  and  who  afterwards  has 
been  dispossessed,  or  has  discontinued  the  receipt  of  the  rent 
The  estate  or  interest  claimed  must,  according  to  the  cofitext, 
mean  the  estate  or  interest  claimed  in  the  rent,  and  not  in  the 
lands  out  of  which  the  rent  issues.  Now,  a  person  entitled  to  the 
rent  reserved  on  a  common  lease  for  years  has  no  estate  in  the  rent 
at  all :  Prescott  v.  Boucher,  3  B.  &  Ad.  849 ;  he  is  entitled  to  the 
rent,  when  it  from  time  to  time  becomes  due,  as  being  an 
incident  to  his  *  reversion,  and  not  because  he  has  any  [*125] 
estate  in  the  rent  itself.  He  is  himself  the  freeholder  of 
the  land,  and  can  therefore  have  no  estate  in  rent  issuing  out  of 
the  lani  The  word  **  interest, "  indeed,  is  of  so  large  and  com- 
prehensive a  nature,  as  perhaps  to  embrace  the  right  which  the 
reversioner  has  in  the  rent  as  incident  to  his  reversion ;  still  that 
interest  can  in  no  fair  sense  be  described  as  the  interest  claimed. 
What  is  claimed  by  a  landlord,  distraining  for  rent  on  a  common 
lease  for  years,  is  the  amount  of  the  arrears,  wholly  irrespective 
of  the  extent  of  his  estate  or  interest  in  tlie  reversion,  as  an  inci- 
dent to  which  the  right  to  those  arrears  has  accrued;  what  he 
"  recovers  •  by  his  distress  is  the  amount  due  for  arrears  of  rent, 
and  will  be  the  same  whether  he  is  tenant  in  fee  simple,  tenant 
for  life,  or  tenant  for  years.  The  statute,  in  this  branch  of  sec- 
tion 3,  clearly  looks  to  the  party  recovering  the  same  estate  or 
interest  of  which  he  was  previously  possessed,  and  of  which  he 
had  been  dispossessed;  and  this  is  altogether  inapplicable  to  a 
distress  for  rent  incident  to  a  reversion  expectant  on  a  common 
lease  for  years.  Indeed,  this  very  distinction  appears  to  have 
been  contemplated  by  the  Legislature  in  this  Act ;  for  by  the  42nd 
section  a  limit  is  imposed  as  to  the  number  of  years'  arrears  for 
which  a  party  entitled  to  rent  may  distrain,  and  there  the  subject- 
matter  to  be  recovered  by  the  distress  is  described,  not  as  **  rent, " 
but  as  "  arrears  of  rent " 

It  must  further  be  observed  in  the  present  case,  that  at  the  end 
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of  the  ninety-nine  years  the  reversioner  will  clearly  be  entitled  to 
the  possession  of  the  land ;  for  by  one  of  the  express  provisions  of 
section  3,  the  right  to  the  reversion  is  to  be  deemed  to  have  first 
accrued  when  the  estate  falls  into  possession,  unless,  which  is  not 
the  case  here,  some  third  person  shall  in  the  mean  time  have  got 
into  wrongful  receipt  of  the  rents;  this  being  in  certain  cases 
treated  by  the  Act  as  analogous  to  an  actual  disseisin.  As,  there- 
fore, the  rights  of  the  reversioner,  which  are  to  be  enforced 
[*  126]  *  when  the  particular  estate  is  determined,  are  certainly 
preserved,  it  seems  impossible  to  imagine  that  those  rights 
which  exist  as  incidents  to  the  reversion  during  the  subsistence  of 
that  particular  estate,  could  have  been  intended  to  be  extinguished. 
The  reason  why,  at  the  end  of  the  ninety-nine  years,  the  rever- 
sioner will  be  entitled  to  recover  the  land,  is,  that  during  that 
term  the  party  in  possession  has  been  holding  under  the  lease  in 
question,  one  of  the  terms  of  which  is,  that  he  is  to  pay  the  rent 
reserved.  The  argument  of  the  plaintifif  goes  to  this,  that,  though 
the  tenant  is  most  undoubtedly  holding  under  the  lease,  yet  that 
lease  is  to  be  treated  as  if  all  that  concerns  the  reservation  of  rent 
were  struck  out,  and  all  the  other  provisions  remained.  The  land- 
lord will  be  bound  by  his  covenants  for  title  (unless  made  condi- 
tional on  payment  of  rent  by  the  tenant) ;  he  will  also  be  bound 
by  his  covenants,  if  such  there  are,  to  build  or  repair,  or  furnish 
materials  for  building  or  repairing,  and  by  all  collateral  engage- 
ments. The  tenant,  on  the  other  hand,  will  be  bound  by  his  cove- 
nants as  to  cultivation,  repairing,  and  the  like ;  and  this  appears 
to  us  altogether  inconsistent  with  the  notion,  that  the  Legislature 
meant  to  bar  the  reversioner  of  his  right  to  recover  the  rent  when 
due.  A  strong  argument  in  favour  of  the  construction  which  we 
have  put  on  this  Act  may  be  drawn  from  the  9th  section.  It  is 
there  provided,  that,  where  a  party  is  in  possession  of  land  under 
a  lease,  on  which  a  yearly  rent  not  exceeding  20s.  is  reserved,  and 
the  rent  shall  have  been  received  by  some  person  wrongfully 
claiming  the  reversion,  and  no  payment  of  rent  shall  have  been 
afterwards  made  to  the  person  rightfully  entitled ;  there  the  right 
to  distrain  for  rent,  or  after  the  termination  of  the  term  to  bring 
an  action  to  recover  the  land,  shall  be  deemed  to  have  first  accrued 
when  the  rent  was  first  received  by  the  wrongful  claimant,  and 
no  such  right  shall  be  deemed  to  have  first  accrued  on  the  deter- 
mination of  the  term.     It  was  strongly  argued  on  the  part  of  the 
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defendant,  *  that  this  amounts  to  a  virtual  recognition  [*  127] 
by  the  Legislature  of  the  accuracy  of  the  proposition  for 
which  he  contends,  namely,  that  where  there  is  no  receipt  of  rent 
by  a  party  wrongfully  claiming  the  reversion,  there  the  right  to 
the  reversion,  and  to  the  rent  as  incident  to  it,  remains  unaffected. 
We  think  there  is  great  force  in  this  argument ;  and  its  weight 
may  be  much  increased  by  considering  what,  upon  the  plaintiff's 
construction  of  the  statute,  would  be  the  position  of  the  rever- 
sioner if  no  rent  should  be  paid  for  twenty  years,  and  after  that 
time  a  wrongful  claim  should  be  set  up  by  some  party  not  entitled. 
Mere  non-payment  of  rent  will  certainly  not  bar  the  reversioner's 
right  to  recover  the  land  at  the  end  of  the  term.  When,  there- 
fore, no  rent  has  been  paid  for  twenty  years,  the  condition  of  the 
reversioner,  according  to  the  plaintiff's  view  of  the  law,  is,  that 
he  has  no  possibility  of  obtaining  payment  of  any  further  rent; 
but  when  the  term  is  expired  he  will  be  entitled  to  recover  the 
land.  Suppose,  then,  that  in  this  state  of  things  a  wrongful 
claimant  should  succeed  in  getting  the  tenant  to  pay  rent  to  him, 
and  that  then,  after  twenty  years,  the  term  should  expire;  it  is 
clear  that,  by  the  express  provision  of  the  9th  section,  the  right  of 
the  reversioner  to  the  land  would  be  barred ;  so  that  by  the  act  of 
a  party  wrongfully  obtaining  rent  to  which  he  was  not  entitled, 
and  which  act  the  reversioner  had,  according  to  the  plaintiff's 
argument,  no  possible  means  of  contesting,  the  reversioner  is  at 
the  end  of  the  term  deprived  of  what,  but  for  such  wrongful  act, 
he  would  have  been  clearly  entitled  to,  namely,  his  right  to  the 
possession  of  the  land.  On  the  view  which  we  take  of  the  law, 
no  such  anomaly  exists;  for  the  reversioner,  by  distraining  for  or 
otherwise  obtaining  his  rent,  within  twenty  years  after  tiie  first 
wrongful  receipt  of  it  by  the  adverse  claimant,  effectually  prevents 
his  being,  by  the  wrongful  act  of  another,  deprived  of  the  estate 
at  the  expiration  of  the  term. 

*  It  is  not  unworthy  of  notice,  that  throughout  the  Act  [*  128] 
the  receipt  of  rent  is  constantly  mentioned  in  a  mode 
which  appears  as  if  studiously  designed  to  mark  that  the  rent  con- 
templated is  not  the  ordinary  rent  reserved  on  leases  for  years  — 
not  that  which  is  usually  spoken  of  as  the  rents  and  profits,  but 
something  distinct  from  both.  For  instance,  in  the  second  sec- 
tion the  language  is :  **  When  the  person  claiming  such  land  or 
rent  shall  have  been  in  possession  or  in  receipt  of  the  profits  of 
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such  land,  or  in  receipt  of  such  rent ; "  and  the  same,  or  nearly 
the  same,  mode  of  expression  is  used  throughout  the  Act  This 
is  certainly  not  the  ordinary  mode  of  speaking  of  a  person  in  actual 
possession  of  land,  or  in  receipt  of  the  rents  reserved  on  leases  for 
years.  We  do  not  rely  very  much  on  this  argument,  but  the  cir- 
cumstance is  worth  adverting  to. 

It  was  pressed  on  the  part  of  the  plaintiff,  that  whatever  ques- 
tion might  have  been  raised  as  to  the  meaning  of  the  word  "  rent, " 
deducing  that  meaning  from  the  second  and  subsequent  section  of 
the  statute,  yet  that  it  was  not  competent  to  the  Court  to  give  to 
the  word  any  but  its  most  extended  meaning,  by  reason  of  the 
express  enactment  in  the  first  section  —  the  interpretation  clause. 
But  we  do  not  feel  pressed  by  that  argument,  inasmuch  as  that 
clause  expressly  excludes  from  its  operation  all  cases  in  which  the 
context  requires  a  less  extended  signification. 

On  the  whole,  therefore,  we  are  of  opinion,  that  the  limitation 
by  the  2nd  section  of  the  statute  does  not  apply  to  the  present 
case,  and  consequently  that  there  must  be  judgment  for  the 
defendant.  Judgment  for  the  defendant. 

ENGLISH  NOTES. 

The  section  of  the  Act  3  &  4  Will.  IV.  on  which  the  above  decision 
turns  is  repealed  by  The  Real  Property  Limitation  Act,  1874  (37  &  38 
Vict.,  c.  57) ;  but,  except  that  the  period  of  twelve  years  is  substituted 
for  twenty  years,  the  Ist  section  of  the  last-mentioned  Act  is  identical 
with  the  2nd  section  of  the  Act  of  3  &  4  Will.  IV. 

In  applying,  the  above  rule,  it  must  be  remembered  that  the  mere 
circumstance  that  the  rent  is  not  statute  barred,  does  not  prevent  any 
presumption  of  fact  as  to  a  release  of  the  rent,  which  may  arise  from 
the  fact  of  non-payment  of  a  considerable  rent  for  a  lengthened  period. 
Such  a  presumption  is  recognised  as  a  possible  one  in  Eldridge  v.  Kiiott 
(1774),  Cowp.  214,  and  appears  to  be  contemplated  by  the  65th  section 
of  the  Conveyancing  Act,  1881  (44  &  45  Vict.,  c.  41).  The  case  of  Grant 
V.  ElliSy  being  decided  on  demurrer  to  a  plea  framed  under  the  statute, 
decided,  of  course,  nothing  more  than  that  the  statute  was  not  a  bar. 

Grant  v.  Ellis  was  discussed,  and  acknowledged  to  be  good  law  in 
Irish  Land  Commission  v.  Grant  (1884),  10  App.  Cas.  14,  52  L.  T. 
228,  33  W.  R  357.  The  question  there  was  as  to  tithe  rent-charge, 
under  the  Irish  Tithe  Commutation  Act  (1  &  2  Vict.,  c  109),  which  was 
held  to  be  <<rent"  within  the  Statute  of  Limitations  (3  &  4  Will. 
IV.,  c.  21). 
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No.  24— GAS  LIGHT  AND  COKE  COMPANY  v. 
TURNEB. 

(C.  p.  1839  AND  EX.  CH.  1840.) 
RULE. 

An  action  will  not  lie  to  recover  rent  under  a  lease  if  it 
is  shown  that  the  premises  were  demised  for  an  illegal 
purpose ;  although  (probably)  the  landlord  might  succeed 
in  an  action  to  recover  possession  j  as  in  that  case  he  would 
npt  have  to  rely  upon  the  illegal  contract. 

Oas  Light  and  Cok6  Company  v.  Tomer. 

9  Bing.  N.  C.  666-^78;  6  Bing.  N.  C.  324-329  (s.  c.  7  ScoU,  779;  8  Soott,  609). 

Lease,  -»—  Illegal  Purpose,  —  Rent, 

It  was  held  a  good  plea  in  covenant  for  rent,  that  the  lease  was   [666] 
entered  into  by  plaintiff  and  defendant,  and  that  the  premises  were 
let  to  defendant  for  the  express  parpose  of  being  used  by  defendant  in 
drawing  oil  of  tar  and  boiling  oil  and  tar,  contrary  to  the  provisions  of  the 
Building  Act. 

The  declaration  stated,  that  on  the  13th  of  August,  1833,  by  a 
certain  indenture  sealed  with  the  common  seal  of  the  plainti£fs, 
and  then  made  between  the  plaintiffs  of  the  one  part,  and  the 
defendant  and  one  William  Shackell  and  one  Benjamin  Hopkin- 
son  of  the  other  part,  the  plaintiffs  demised  to  the  defendant  and 
W.  Shackell  and  B.  Hopkinson,  their  executors,  administrators, 
and  assigns,  certain  tenements  and  premises  with  the  appurten- 
ances particularly  described  in  the  indenture,  for  the  term 
of  twenty -one  years,  at  the  yearly  *  rent  of  £300.  Cove-  [*  667] 
nant  by  the  defendants  to  pay  the  same ;  and  breach  by 
non-payment  There  was  a  second  count  upon  an  agreement 
under  seal,  bearing  date  the  same  day  and  year  as  the  lease,  and 
made  between  the  same  parties,  by  which  agreement,  after  recit- 
ing the  lease,  the  defendant  covenanted  that  he  would  purchase  of 
the  plaintiffs  at  least  100,000  gallons  of  tar  yearly,  to  be  deliver- 
able and  paid  for  at  the  places  and  in  the  manner  and  proportions 
specified  in  the  agreement  Breach,  — refusal  to  purchase  accord- 
ing to  the  agreement 
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Plea  to  the  first  count :  that  the  indenture  in  that  count  men- 
tioned was  made  after  the  making  and  passing  of  a  certain  Act  of 
Parliament,  made  and  passed  in  the  twenty-fifth  year  of  the  reign 
of  George  IIL,  intituled '^  An  Act  to  amend  so  much  of  an  Act 
passed  in.  the  fourteenth  year  of  the  reign  of  His  Majesty,  for  the 
further  and  better  regulation  of  buildings  and  party  walls,  and  for 
the  more  effectually  preventing  mischiefs  by  fire  within  the  cities 
of  London  and  Westminster, "  &c. ,  by  which  statute  it  was  among 
other  things  enacted,  *"  that  from  and  after  the  1st  day  of  August, 
1785,  it  should  not  be  lawful  for  any  person  or  persons  within 
that  part  of  Great  Britain  called  England,  to  distil  or  boil  any 
turpentine  or  tar,  or  to  draw  any  oil  of  turpentine  and  rosin  by 
distilling  turpentine,  or  to  draw  any  oil  of  tar  or  pitch  by  distil- 
ling or  boiling  tar,  or  to  boil  any  oil  and  turpentine  together,  or 
to  boil  any  oil  and  tar  together,  above  the  quantity  of  ten  gallons 
at  one  time,  of  all  or  any  of  the  said  commodities,  in  any  work- 
house or  place  contiguous  to  any  other  building,  or  in  any  place 
nearer  to  any  other  building  than  the  distance  of  seventy-five  feet 
at  the  least  (except  in  houses  or  buildings  then  in  use  for  carry- 
ing on  such  manufactories,  and  then  legally  entitled  to  be  used 

for  those  purposes),  upon  pain  that  every  person  offending 
[*  668]   therein  should  *  for  every  such  offence  forfeit  and  pay  the 

sum  of  £100 : "  that  the  said  tenements  and  premises 
with  the  appurtenances  in  the  indenture  in  the  first  count  men- 
tioned, were  not,  before  or  at  the  time  of  the  making  and  passing 
of  the  Act,  used  for  carrying  on  any  such  manufacture,  and  were 
not  then  legally  entitled  to  be  used  for  those  purposes,  or  any  of 
them :  that  at  the  time  of  the  sealing  and  making  of  the  indenture 
in  that  count  mentioned,  and  from  thence  continually  hitherto, 
the  said  tenements  and  premises  with  the  appurtenances  were  sit- 
uate and  being  in  that  part  of  Great  Britain  called  England,  and 
were  each  and  all  of  them  workhouses  and  places  contiguous  to 
other  buildings,  and  in  places  nearer  to  other  buildings  than  the 
distance  of  seventy-five  feet:  that  the  said  indenture  was  made 
and  entered  into  by  and  between  the  plaintiffs  and  the  defendant, 
and  W.  Shackell  and  B.  Hopkinson,  in  manner  and  form  as  in  the 
first  count  mentioned ;  and  the  tenements  and  premises  with  the 
appurtenances  in  that  count  mentioned,  were  demised  and  let  to 
the  defendant  and  W.  Shackell  and  B.  Hopkinson,  for  the  express 
purpose  of  being  used  for  and  applied  to  the  drawing  oil  of  tar  or 
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pitch  by  distilling  and  boiling  tar,  and  of  boiling  oil  and  tar  to- 
gether, by  them  in  larger  quantities  than  the  quantity  of  ten  gal- 
lons at  one  time  of  the  said  commodities  respectively,  contrary  to 
the  form  of  the  said  statute ;  whereby  the  indenture  was  wholly 
void  in  law ;  and  that,  the  defendant  was  ready  to  verify. 

Plea  to  the  second  count:  that  the  agreement  made  and  in- 
dented as  in  that  count  mentioned,  was  made  and  entered  into  by 
and  between  the  plaintiffs  and  the  defendant,  and  W.  Shackell 
and  B.  Hopkinson,  after  the  making  and  passing  of  the  Act  of 
Parliament  in  the  first  plea  mentioned,  and  in  the  introductory 
part  of  that  plea  recited ;  and  that  the  tar  and  every  part  thereof 
in  that  agreement  mentioned  was  to  be  supplied  by  the 
*  plaintiffs,  and  sold  to  the  defendant  and  W.  Shackell  and  [*  669] 
B.  Hopkinson,  for  the  express  purpose  of  being  distilled 
and  boiled  in  and  upon  the  said  tenements  and  premises  with  the 
appurtenances  in  the  first  plea  mentioned,  and  by  the  indenture  in 
the  first  count  mentioned  demised  to  them,  above  the  quantity  of 
ten  gallons  at  one  time,  contrary  to  the  form  of  the  said  statute  in 
the  first  plea  mentioned ;  by  means  whereof,  and  by  force  of  the 
said  statute,  the  agreement  was  wholly  void  in  law ;  and  that,  the 
defendant  was  ready  to  verify. 

Demurrer  to  the  first  plea :  that  it  did  not  distinctly  appear, 
nor  was  it  alleged  by  the  plea,  that  the  plaintiffs  at  the  time  of 
the  making  of  the  indenture  in  the  first  count  mentioned,  were 
cognisant  of  the  purpose  for  which  the  lessees  intended  to  use  the 
demised  premises :  that  no  collateral  agreement  or  otherwise  was 
alleged  by  the  plea  to  have  been  made  by  the  plaintiffs  and  the 
lessees,  that  the  said  demised  premises,  or  any  part  thereof,  should 
be  used  for  the  purposes  in  the  plea  mentioned :  that  there  was 
nothing  alleged  in  the  plea  to  show  that  the  lessees  were  obliged 
to  use  the  demised  premises,  or  any  part  thereof,  for  the  purposes 
mentioned  in  the  plea ;  and  that,  by  virtue  of  the  said  lease,  the 
lessees  were  entitled  to  use  the  same  for  any  purposes  whatever : 
that  an  estate  for  twenty-one  years  passed  to  the  lessees,  and  had 
not  been  and  could  not  be  divested  out  of  them  by  any  purposes  to 
which  they  might  have  chosen  to  devote  the  premises :  that  the 
Act  of  Parliament  in  the  plea  mentioned  did  not  render  the  lease 
invalid :  and  that  it  did  not  appear  in  and  by  the  indenture  that 
the  premises  were  demised  for  the  purpose  in  the  first  plea 
mentioned. 
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To  the  second  plea :  that  it  was  not  alleged  that  the  plaintiffs 
were  cognisant  of  the  purpose  therein  mentioned:  that  no  such 
purpose  appeared  to  have  been  expressed  in  or  by  the 
[*  670]  agreement  in  the  last  count  *  mentioned ;  and  that  if  any 
collateral  agreement  to  that  effect  existed,  it  ought  to 
have  been  set  forth  with  precision  in  the  plea,  in  order  that  the 
Court  might  judge  how  far  the  plaintiffs  were  implicated  in  the 
said  alleged  purpose :  that  the  agreement  in  the  last  count  men- 
tioned was  an  executory  agreement ;  and  the  lessees  were  bound  to 
receive  the  quantities  of  tar  therein  mentioned,  and  to  apply  them 
to  innocent  and  lawful  purposes :  that  the  lessees  were  not  bound 
by  the  agreement,  or  otherwise,  to  consume  the  tar  otherwise  than 
in  a  lawful  manner :  that  the  lessees  might,  if  they  pleased,  boil 
the  tar  in  quantities  of  less  than  ten  gallons  at  one  time,  or  might 
resell  the  tar ;  and  were  not  bound  to  violate  the  provisions  of  the 
Act :  that  the  plea  was  uncertain,  aigumentative,  and  incomplete, 
in  not  precisely  following  the  words  of  the  Act,  and  in  not  pre- 
cisely showing  the  situation  of  the  premises  therein  mentioned, 
or  the  structure  or  position  thereof :  and  that  it  did  not  appear  in 
and  by  the  agreement  indented,  that  the  tar  was  to  be  supplied  by 
the  plaintiffs  and  sold  as  in  the  plea  mentioned,  and  for  the  pur* 
pose  as  in  the  plea  mentioned. 

Joinder. 

[After  aigument,  the  Court  took  time  for  consideration.  ] 
[  673]  TiNDAL,  Ch.  J.  —  This  is  an  action  of  covenant,  in 
which  the  ]^laintiffs  declare  in  the  first  count  upon  the 
[*  674]  *  covenant  for  payment  of  rent  contained  in  a  lease  made 
by  the  plaintiffs  to  the  defendant,  and  two  other  persons 
for  twenty-one  years  from  the  13th  of  August,  1833,  of  certain 
premises  therein  described.  And  in  the  second  count  the  plain- 
tiffs declare  upon  an  agreement  under  seal,  bearing  date  the  same 
day  and  year  as  the  lease,  and  made  between  the  same  parties  as 
those  between  whom  the  lease  is  made,  by  which  agreement,  after 
reciting  the  said  lease,  the  defendant  covenanted  that  he  would 
purchase  of  the  plaintiffs  at  least  100,000  gallons  of  tar  yearly,  to 
be  paid  for  and  to  be  deliverable  at  the  places  and  in  the  manner 
and  proportions  specified  in  the  said  agreement ;  and  then  proceed 
to  assign  three  breaches  on  the  said  agreement 

The  defendant  pleads  in  answer  to  the   first  count,  that  the 
indenture  therein  mentioned  was  made  after  the  passing  of  the 
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statute  25  Geo.  IIL ,  c.  77,  by  which  it  is  enacted,  that  it  should 
not  be  lawful  for  any  person  to  distil  or  boil  any  turpentine  or 
tar,  &a,  above  the  quantity  of  ten  gallons  at  one  time,  in  any 
workhouse  or  place  contiguous  to  any  other  building,  or  in  any 
place  nearer  to  any  other  building  than  the  distance  of  seventy- 
five  feet  at  the  least  (with  an  exception,  the  application  of  which 
to  this  case  is  negatived  by  the  plea),  upon  pain  of  forfeiting  for 
every  such  offence  £100.  And  the  plea  then  proceeds  to  aver, 
that  the  said  tenements  and  premises  were  and  are  contiguous  to 
other  buildings,  and  in  places  nearer  to  other  buildings  than  the 
distance  of  seventy-five  feet ;  "  and  that  the  said  indenture  was 
made  and  entered  into  by  and  between  the  plaintiffs  and  the  de* 
fendant,  and  the  other  two  persons,  in  manner  and  form  as  in  the 
said  first  count  mentioned ;  and  the  said  tenements  and  premises 
with  the  appurtenances  were  demised  to  the  defendant  and  the 
said  two  other  persons,  for  the  express  purpose  of  being  used  for 
and  applied  to  the  boiling  of  oil  and  tar  together,  &a ,  by 
the  *  said  defendant  and  the  two  other  persons,  in  larger  [•  675] 
quantities  than  the  quantity  of  ten  gallons  at  one  time  of 
the  said  commodities  respectively,  contrary  to  the  form  of  the  said 
statute,  whereby  the  said  indenture  was  and  is  wholly  void  in 
law.  •  To  this  plea  the  plaintiffs  have  demurred  in  law.  And  it 
becomes  unnecessary  to  advert  to  the  second  count  and  the  plea 
thereto,  as  the  point  raised  upon  it  by  demurrer  must  necessarily 
be  governed  by  the  decision  upon  the  first  count. 

The  objection  that  has  been  urged  on  the  part  of  the  defendant 
is,  that  this  is  an  action  founded  upon  a  contract,  and  that  a  Court 
of  law  will  not  lend  its  aid  to  enforce  the  performance  of  a  con- 
tract between  parties,  which  appears,  upon  the  face  of  the  record, 
to  have  been  entered  into  by  both  the  contracting  parties  for  the 
express  purpose  of  carrying  into  effect  that  which  is  prohibited  by 
the  law  of  the  land.  And  we  think,  both  from  authority  and  rea- 
son«  this  objection  must  be  allowed  to  prevail.  That  no  legal  dis- 
tinction can  be  supported  between  the  application  of  this  objection 
to  parol  contracts  and  to  contracts  under  seal,  appears  the  neces- 
sary inference  from  the  cases  of  Collins  v.  Blantem,  2  Wils.  348, 
and  Paxton  v.  Popham,  9  East,  408,  in  both  which  cases  the  prin- 
ciple above  laid  down  was  acted  upon  by  the  Court,  and  in  each 
of  which  the  action  was  upon  bond ;  and  it  would  indeed  be  incon- 
sistent with  reason  and  principle  to  hold,  that  by  the  mere  cere- 
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mony  of  putting  a  seal  to  an  instrument,  that  is,  by  the  voluntary 
act  of  the  parties  themselves,  a  contract  which  was  void  in  itself 
on  the  ground  of  its  being  in  violation  of  the  law  of  the  land, 
should  be  deemed  valid,  and  an  action  maintainable  thereon,  in  a 
Court  of  justice. 

Nor  do  we  see  any  force  in  the  objection  made  in  the  course 
of  the  argument,  that  the  plea  does  not  sufficiently 
[*  676]  *  allege  that  the  plaintiffs  were  parties  to  the  making  of 
the  lease  for  the  purpose  averred  in  the  plea;  for  the 
allegation,  "  that  the  tenements  and  premises  were  demised  to  the 
defendant  for  the  express  purpose, "  &c. ,  necessarily  implies,  and 
even  in  a  more  especial  manner  declares,  that  the  express  purpose 
was  the  purpose  of  the  party  who  made  the  demise,  that  is,  of  the 
plaintiffs. 

Now,  we  cannot  distinguish  the  case  before  us,  upon  principle, 
from  that  of  Lightfoot  v.  Tenanty  1  Bos.  &  P.  551  (4  R  R  735> 
In  that  case  the  question  arose  upon  a  plea,  stating  the  statute 
7  Geo.  I,  c.  21,  by  which  it  is  enacted  that  all  contracts  and 
agreements  made  by  any  of  His  Majesty's  subjects  for  the  loan  of 
any  money  by  way  of  bottomry  on  any  ship  or  ships  in  the  service 
of  foreigners,  and  bound  or  designed  to  trade  to  the  East  Indies ; 
**  and  all  contracts  and  agreements  whatsoever  made  by  any  of  His 
Majesty's  subjects,  or  any  person  or  persons  in  trust  for  them,  for 
the  loading  or  supplying  any  such  ship  or  ships  with  a  cargo  or 
lading  of  any  sort  of  goods  or  merchandises,"  &c.,  shall  be  void; 
and  it  was  then  alleged  by  the  plea  in  that  action,  and  found  by 
the  special  verdict,  that  the  plaintiff  sold  goods  to  the  defendant 
in  London,  well  knowing  that  the  same  were  intended  to  be,  and 
in  order  that  they  might  be,  carried  by  the  defendant  to  Ostend, 
to  be  thence  shipped  on  board  ships  destined  to  trade  to  the  East 
Indies  without  license  from  the  East  India  Company,  and  to  be 
carried  to  Calcutta,  and  there  sold ;  and  that  the  bond  which  was 
declared  upon  was  given  for  the  price  of  these  goods;  and  this 
plea  was  held  to  be  an  answer  to  an  action  for  the  pripe  of  the 
goods.  In  that  case  it  was  aigued,  that  after  the  goods  were  once 
delivered  to  the  buyer  he  might  change  his  mind,  and  use 
[*  677]  them  in  a  different  *  manner  from  that  which  was  origi- 
nally designed;  as  here,  that  the  tenant  might  put  the 
premises  to  a  use  different  from  that  for  which  they  were  let ;  but 
it  was  answered,  that  the  entering  into  the  contract  with  the  ille- 
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gal  intent  tainted  the  contract  with  illegality,  and  prevented  an 
action  from  lying  thereon.  And  again,  the  case  of  Laiigton  and 
others  v.  Hughes  and  another,  1  M.  &  S.  593  (14  R  E.  531),  lays 
down  the  same  rule  of  law.  There  the  sale  of  drugs  to  the  defend- 
ants, which  the  plaintiffs  knew  were  intended  to  be  used  in  the 
defendants'  brewery,  in  violation  of  the  42  Geo.  III.,  c  38,  s.  20, 
by  which  the  brewer  is  prohibited  from  using  anything  but  malt 
and  hops  in  the  brewing  of  beer,  was  held  to  be  a  contract  on 
which  the  plaintiffs  could  not  sue.  In  that  case  also,  it  was 
argued,  that  the  statute  neither  prohibited  the  selling  the  articles 
nor  the  buying  them,  but  only  the  puipose  for  which  they  were 
used ;  and  that  the  subsequent  user  was  a  matter  over  which  the 
seller  had  no  control.  But  it  was  observed  by  Bayley,  J.,  in 
giving  his  judgment,  **  that  the  case  of  Lightfoot  v.  Teimnt  an- 
swers almost  all  the  aiguments  urged  for  the  plaintiffs ; "  and  the 
later  authority  of  Cannan  v.  Bryce,  3  B.  &  Aid.  179  (22  R  R 
342),  appears  to  us  to  go  the  full  length  of  supporting  the  prin- 
ciple above  laid  down. 

It  was  observed  in  the  course  of  the  argument  for  the  plaintiffs, 
that,  as  they  had  granted  a  lease  for  twenty-one  years,  such  term 
was  vested  in  the  defendant,  and  that  he  would  be  able  to  hold 
himself  in  for  the  remainder  of  it  without  payment  of  any  rent. 
That  point  is  not  now  before  us ;  but,  without  giving  any  opinion 
how  far  the  position  is  maintainable,  it  is  obvious  that,  if  an  eject- 
ment should  be  brought  upon  the  breach  of  any  condition  in  the 
lease,  the  action  of  ejectment  would,  at  all  events,  be  free 
from  the  objection  *  that  the  Court  was  lending  its  aid  to  [*  678] 
enforce  a  contract  in  violation  of  law. 

And,  further,  if  an  ejectment  were  brought  by  the  lessors  to 
recover  possession,  on  the  ground  that  the  lease  was  void,  it  might 
be  difficult  for  the  lessee  to  maintain  his  right  to  hold  under  the 
lease,  after  having  pleaded  in  the  present  action,  in  which  he  and 
the  lessors  were  parties,  that  the  indenture  was  void,  and  obtained 
the  judgment  of  the  Court  in  his  favour  on  that  plea.  Without, 
however,  giving  any  opinion  on  that  point,  we  think,  for  the  rea- 
sons before  given,  that  the  defendant  is  entitled  to  judgment  on 
this  record.  Judgment  for  defendant 

[A  writ  of  error  having  been  brought  from  the  judgment  of  the 
Court  of  Common  Pleas :  — ] 


^ 
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[6  Bing.  N.  C.  826]  R  V.  Richards,  on  behalf  of  the  plaintiflFs, 
argued,  that  the  lease  itself  disclosed  no  il- 
legal purpose,  and  that  the  terms  of  it  could  not  be  varied  by 
evidence  dehors  the  instrument:  that  if  there  had  been  an  illegal  pur- 
pose, the  defendant  was  not  bound  to  carrj  it  into  efiPect,  but  rather 
to  abandon  it,  and  apply  the  premises,  as  he  might  have  done,  to  a 
legal  purpose :  that  there  was  no  allegation  of  the  illegal  purpose 
having  ever  been  carried  into  effect,  or  at  least  of  the  plaintiffs' 
having  any  cognisance  of  such  a  proceeding :  that  the  lease  itself 
was  an  executory  and  legal  contract,  and  that,  in  the  cases  in 
which  the  Courts  had  refused  to  enforce  a  contract  on  the  score  of 
illegality,  the  contract  itself  had  been  illegal  and  executed,  and 
the  party  seeking  to  enforce  it  had  been  himself  privy  to  the  ille- 
gality. UttU  V.  Poole,  9  B.  &  C.  192  (32  R  R  630);  Law  v. 
Hod9on,  11  East,  300  (10  R  R  513);  Bensley  v.  Bignold,  5  B.  & 
Aid.  335  (24  R  R  401);  Brown  v.  Duncan,  10  B.  &  C.  93; 
Langton  v.  Hughes,  1  M.  &  S.  593  (14  R  R  531);  Clugas  v. 
Penaluna,  4  T.  R  466  (2  R  R  442) ;  Armstrong  v. 
[*  327]  *  Lewis,  2  Cro.  &  M.  274,  4  M.  &  Scott,  1.  But  in  Boim/ 
V.  Bennett,  1  Camp.  348  (10  R  R  697),  an  action  for 
the  price  of  apparel  was  held  to  lie  against  a  prostitute,  notwith- 
standing the  plaintiff  knew  her  way  of  life ;  and  Lord  Ellenbor- 
OUGH  said,  "  It  must  not  only  be  shown  that  he  had  notice  of  this, 
but  that  he  expected  to  be  paid  from  the  profits  of  the  defendant's 
prostitution,  and  that  he  sold  the  clothes  to  enable  her  to  carry  it 
on. "  At  all  events,  the  contract  was  suflScient  to  pass  an  estate 
and  bind  the  defendant  to  the  payment  of  rent,  for  the  plaintiffs 
could  not  recover  in  an  ejectment  resting  on  the  illegality  of 
their  own  contract  Doe  d.  Roberts  v.  Roberts,  2  B.  &  Aid.  367  (20 
R  R  477) ;  Lord  v.  Wardell,  3  Bing.  K  C.  680.  In  Lightfoot  v. 
Tenant,  1  Bos.  &  P.  551  (4  R  R  735),  on  which  the  Court  below 
mainly  relied,  the  contract  on  which  the  plaintiff  sued  was  ex- 
pressly declared  void  by  the  statute  7  Geo.  I. ,  a  21.  Here  the 
lease  was  a  legal  contract,  and  the  plaintiffs  ought  not  to  suffer  for 
any  illegal  conduct  of  the  defendant  of  which  they  might  be  igno- 
rant, and  in  which  they  could  take  no  part. 

Petersdorff,  contra,  was  stopped  by  the  Court 

Abinger,  C.  B.  — All  the  decisions  show,  that,  at  common  law, 
a  contract  entered  into  to  effect  an  illegal  purpose  is  void,  and 
caQnot  be  enforced ;  and  it  makes  no  difference  that  this  contract 
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is  under  seaL  It  seems  to  me  to  be  &  void  lease,  having  been 
granted  expresslj  for  an  illegal  object :  that  is  not  denied,  but  is 
admitted  by  the  demurrer.  It  is  true  that  you  cannot  add  to  a 
contract  under  seal  anything  to  vary  the  contract;  but  you  may 
show  dehors  the  instrument  that  such  contract  was  entered 
into  for  an  illegal  purpose :  such  proof  *  does  not  vary  the  [*  328] 
terms  of  the  contract,  but  merely  shows  the  illegal  object 
But  I  apprehend  the  lease  here  is  part  of  the  illegal  contract :  the 
plaintiffs  having  agreed  that  the  defendant  should  manufacture 
this  tar,  oil,  and  other  illegal  matters,  upon  the  premises,  the 
lease  is  executed  for  the  purpose  of  enabling  the  party  to  carry  on 
that  intended  project,  and  I  think  you  cannot  disconnect  it 
According  to  the  cases  cited,  where  a  party  has  granted  a  lease 
providing  for  the  execution  of  an  unlawful  thing,  it  makes  no 
difference  as  to  the  illegality  of  the  contract  that  the  unlawful  act 
has  not  been  carried  into  effect :  it  appears  to  me,  therefore,  that 
there  is  no  reason  for  reversing  the  judgment  of  the  Court  of  Com- 
mon Pleas. 

LiTTLEDALB,  J.  —  I  am  entirely  of  the  same  opinion.  Mr.  Bich- 
ards  relies  on  the  circumstance  of  the  pleas  containing  no  allega- 
tion that  the  unlawful  object  had  been  carried  into  effect ;  but  if 
parties  enter  into  a  contract,  you  must  take  it  that  they  enter  into 
such  contract  to  all  its  extent  It  is  true  that  the  lease  does  not 
mention  the  purpose  for  which  it  was  executed ;  but  I  apprehend 
it  may  be  proved  by  evidence  dehors  the  lease  that  the  object  of 
the  parties  was  the  carrying  this  purpose  into  effect,  it  having  been 
pleaded  that  such  was  their  object,  and  that  allegation  not  having 
been  denied.  If  the  illegal  object  had  been  carried  into  effect, 
and  the  plaintiffs  had  taken  issue  upon  the  plea  that  the  contract 
was  entered  into  for  an  illegal  purpose,  the  only  difference  would 
have  been  that  the  plaintiffs  would  have  been  beaten  upon  that 
issue  of  fact  It  does  not  signify,  as  regards  the  sufficiency  of  the 
plea,  whether  the  void  contract  has  been  carried  into  effect  or  not. 
In  this  case  the  plea  expressly  alleges  that  the  indenture  was 
entered  into  by  and  between  the  plaintiffs  and  the  defend- 
ant, and  the  *piemi8es  were  demised  for  the  express  pur-  [*329] 
pose  of  illegally  drawing  oil  of  turpentine.  I  apprehend 
the  contract  is  equally  illegal,  whether  the  object  of  the  parties 
was  carried  into  effect  or  not  In  my  judgment  the  plea  is  good ;  and 
the  decision  of  the  Court  of  Common  Pleas  ought  to  be  affirmed. 

VOL.  XV.  —  81 
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Farke,  B.  — I  am  of  the  same  opinion  as  to  those  points  that 
have  been  alluded  to  by  my  learned  brothers ;  and  as  to  the  argu- 
ment that  the  plaintiffs  would  not  be  entitled  to  recover  in  eject- 
ment, that  forms  no  part  of  the  question  to  be  decided  by  the 
Court. 

Patteson,  J.  —  I  am  of  the  same  opinion.  Certainly  this  case 
may  go  further  than  any  that  is  to  be  found  in  the  books,  but  I 
think  it  is  quite  right  that  it  should. 

GuRNEY,  B..  and  Coleridge,  J.,  concurred. 

Judgment  affirmed. 
ENGLISH  NOTES. 

The  above  rule  is  only  an  application  of  the  more  general  principles 
which  have  been  fully  treated  under  section  Y.  of  ^'  Contract/'  6  B.  G. 
325-476.  See  in  particular  the  rules  under  Nob.  31  and  32,  6  B.  C. 
325,  337,  and  Nos.  42  and  43,  6  R.  C.  477-492. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sect.  222,  and  the 
doctrine  of  the  Rule,  in  cases  where  the  lessor  knew  at  the  time  of  the  execu- 
tion of  the  lease  that  the  premises  were  to  be  used  for  an  illegal  purpose,  is 
asserted  (or  implied)  in  Way  v.  Reed,  6  Allen  (Mass.)*  864 ;  Kreiss  v.  Seligman^ 
8  Barbour  (N.  Y.  Sup.  Ct),  439 ;  MUchell  v.  ScoU,  62  New  Hampshire,  596; 
RaUton  v.  Boady,  20  Georgia,  449 ;  Sortwell  v.  Hughes,  1  Curtis  (U.  S.  Circ.  Ct.), 
244;  Hill  v.  Spear,  50  New  Hampshire,  253;  Aiken  v.  Blaisdell,  41  Vermont, 
665 ;  Sherman  v.  Wilder,  106  Massachusetts,  537 ;  Commonwealth  v.  Harring- 
ton, 3  Pickering  (Mass.)?  26.  Some  of  these  cases  are  of  sales  of  goods ;  as 
to  which  see  note,  ante,  vol.  6,  p.  335. 

A  lease  for  the  purpose  of  keeping  a  bowling  alley  was  held  void  in 
Updyke  V.  Campbell,  4  E.  D.  Smith  (N.  Y.  Com.  PI.),  570.  The  Court  how- 
ever declared  "  that  mere  knowledge  that  the  lessee  would  use  the  premises  in 
violation  of  the  statute  is  not  sufficient  to  avoid  the  lease,  unless  the  lessor 
was  a  party  to  such  intent,  and  did  some  act  in  aid  and  furtherance  of  the 
intended  violation  of  the  law."  And  so  in  Miller  v.  Maguire,  18  Rhode 
Island,  770.  In  Ernst  v.  Crosby,  140  New  York,  867,  the  Court  said :  "  If  the 
lessor  of  premises  knows  and  intends  that  they  will  or  may  be  used  for  un- 
lawful purposes,  the  lease  is  void,  and  the  obligations  of  the  parties  will 
receive  no  aid  from  the  Courts  for  their  enforcement."  "  Rent  should  not  be 
recovered  for  a  house  knowingly  let  to  a  person  who  will  use  it  or  who  does  it, 
for  the  depraved  and  immoral  purposes  of  prostitution.'*  Hunstock  v.  Palmer, 
4  Texas  Civ.  App.  461,  citing  Dougherty  v.  Seymour,  16  Colorado,  289. 

A  partnership  formed  to  lease  premises  for  the  purpose  of  prostitution  is 
based  upon  an  unlawful  contract.  Chateau  v.  Singla,  114  California,  91;  33 
Lawyers'  Rep.  Annotated,  750. 

The  agent's  knowledge  is  not  to  be  attributed  to  the  principal.  Stanley  v. 
Chamberlin,  39  New  Jersey  Law,  565. 
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The  mere  avowal  of  the  lessee  of  his  purpose  to  use  the  premises  for  a 
bawdy  house  does  not  justify  the  landlord  in  repudiating  the  contract. 
(yBnen  v.  Brietenback,  1  Hilton  (N.  Y.  Com.  PL),  304. 

A  contract  for  the  sale  of  a  house  is  not  rendered  void  by  the  vendor's 
knowledge  that  the  vendee  intends  it  as  a  residence  for  his  kept  mistress. 
Armfield  v.  Tate.l  Iredell  Law  (Nor.  Car.),  258.  The  Court  said:  "The 
case  cited  by  the  defendant's  counsel  was  not  like  this  case ;  there  the  lessor 
stipulated  in  the  lease  of  his  rooms  that  the  lessee  might  use  them  as  a 
brothel.  The  Court  held  that  he  could  not  recover  the  rent,  because  such  a 
contract  was  against  good  morals,  and  void  as  being  against  public  policy." 

In  Jackson  v.  Walker,  5  Hill  (N.  Y.  Sup.  Ct.),  27,  tiiere  was  an  agreement 
to  keep  open  a  "  log  cabin  *'  in  Broadway,  in  the  city  of  New  York,  contrary 
to  the  election  law,  it  being  part  of  the  agreement  that  the  building  should 
be  used  for  the  promotion  of  the  success  of  the  Whig  party  (in  1840,  Gen- 
eral Harrison  being  its  candidate  for  the  presidency),  and  the  agreement 
was  held  void.  This  was  affirmed  in  the  Court  of  Errors  by  a  tie  vote 
(7  Hill,  387). 

It  was  held  that  the  lease  of  a  hall  was  not  binding  on  the  lessor  after  he 
learned  that  it  was  to  be  used  for  the  delivery  of  lectures  attacking  the 
fundamental  principles  of  Christianity.  Pringle  v.  Corporation,  43  Up. 
Can.  Q.  B.  258. 


No.  25.  — BAKER  v.  HOLTPZAFFELL 
(0.  p.  1811.) 

No.  26.  — LOFFT  v.  DENNIS. 
(Q.  B.  1859.) 

RULE. 

The  destruction  by  fire  of  premises  held  under  a  written 
agreement  is  no  defence  against  an  action  for  rent,  nor  is 
the  tenancy  determined  although  the  premises  are  rendered 
useless  and  the  tenant  has  in  fact  ceased  to  occupy  them. 

Nor  does  the  mere  circumstance  that  the  landlord  has 
insured  and  received  the  insurance  money  create,  as  between 
himself  and  the  tenant,  any  obligation  to  rebuild  or  to  remit 
the  rent. 
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Baker  t.  Eottpsaffell. 

4  Taant.  45,  46  (13  B.  R.  556). 

Landlord  and  TenanL  — Destructian  hy  Fire.  —  Rent. 

[45]       The  landlord  of  premises  demised  under  a  written  agreement  may 
recover  against  his  tenant,  in  an  action  for  use  and  occupation,  the  rent 
accruing  after  the  premises  are  burnt  down,  and  no  longer  inhabited  by  the 
tenant. 

Action  for  the  use  and  occupation  of  certain  premises  in  Long- 
Acre.  At  the  trial  before  Mansfield,  Gh.  J.,  at  the  Westminster 
sittings,  in  this  term,  a  verdict  was  found  for  the  plaintiff  for  three 
quarters  of  a  year's  arrears  of  rent.  It  appeared  that  very  shortly 
after  the  accrual  of  the  first  quarter's  rent  the  premises  had  been 
consumed  by  fire,  and  since  that  time  had  been  in  a  ruinous  state 
and  not  inhabited  by  the  defendant.  An  agreement,  not  by  deed, 
was  given  in  evidence,  by  which  the  defendant  agreed  to  pay  the 
rent  during  the  demise  of  the  term  specified  in  the  agreement. 

Shepherd,  Serjt.,  moved  to  set  aside  the  verdict,  except  as  to  the 
first  quarter's  rent,  on  the  ground  that  the  action  for  use  and  occu- 
pation does  not  lie  for  premises  which  no  longer  exist,  and  there- 
fore cannot  be  said  to  be  occupied ;  but  in  such  case  the  landlord 
must  resort  to  his  agreement,  in  order  to  entitle  himself  to  the 
rent.  He  contended  that  as  the  Stat.  11  Geo.  II.,  c.  19,  s.  14,  which 
gave  this  form  of  action  for  use  and  occupation,  enables  the  land- 
lord to  recover  a  satisfaction  for  such  premises  as  are  held  or  occu- 
pied by  the  defendant,  it  must  be  implied  from  thence  that 
[*  46]  it  was  not  meant  *  to  be  extended  to  premises  which,  so  far 
from  being  held  or  occupied  by  the  defendant,  were  not  even 
capable  of  occupation. 

Mansfield,  Ch.  J.  —  The  land  was  still  in  existence,  and  there 
was  no  offer  on  the  part  of  the  defendant  to  deliver  it  up,^  The 
landlord  could  not  enter  to  rebuild,  the  tenant  might  have  rebuilt 
the  premises  if  he  had  so  pleased,  and  occupied  them  at  any  time 
within  the  term,  he  therefore  must  be  taken  still  to  hold  the  land» 
which  is  suflScient  to  satisfy  the  words  of  the  statute. 

^  But  see  Holtpzaffell  v.  Baker,  18  Yes.  the  agreement  contained  an  engagement 

116,  where  the  plaintiff  in  equity  did  offer  by  the  tenant  to  repair  the  premises  and 

to  surrender  his  term,  praying  relief  from  keep  them  in  repair,  "  reasonable  use  and 

this  action ;  but  Lord  Eldok,  ChanceUor,  wear,  and  damage  by  fire  excepted." 
held  he  was  entitled  to  no  relief,  although 
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Heath,  J.  —  This  point  has  frequently  been  decided  at  Nisi  Prius. 
though  I  do  not  recollect  any  case  reported.  The  defendant  might 
have  rebuilt  at  any  period  of  the  term,  whereas  the  landlord  would 
have  been  a  trespasser  if  he  had  entered  for  that  purpose^  which 
shows  that  the  former  held  the  land. 

Feb  CuRLAif,  jRule  re/tisecL 

Loflt  and  others  t.  Dennis. 

38  L.  J.  Q.  B.  168-172  (b.  o.  1  EU.  &  EU.  474). 

Landlord  and  Tenant.  ^Destruction  by  Fire.  —  Action  for  Rent.  — Insur-  [168] 

ance  by  Landlord. 

To  a  declaration  in  an  action  for  use  and  occupation,  the  defendant  pleaded, 
upon  equitable  grounds,  that  (except  so  far,  &c.)  before  the  commenoement  of 
such  use  and  occupation,  he  had  become  tenant  of  the  premises  and  of  certain 
buildings  standing  thereon ;  that  by  reason  of  such  buildings  standing  thereon, 
he  agreed  to  pay  a  lai-ger  rent  than  he  otherwise  would  have  done ;  that  the 
plaintifiEs  had  insured  such  buildings  against  damage  by  fire,  by  the  terms  of 
which  insurance  it  was  stipulated  that  in  case  of  damage  by  fire,  the  insurance 
office  might  either  pay  to  the  plaintiffs  the  amount  of  damage  or  might  rebuild 
and  reinstate  the  buildings;  that  the  said  buildings  were  accidentally 
destroyed  by  fire,  whereby  the  value  of  the  premises  *  to  the  defendant  [*  169] 
was  much  lessened ;  that  but  for  that  insurance  by  the  plaintiffs  the  \ 

defendant  would  have  insured  the  buildings  against  damage  by  fire,  but  that  by 
reason  of  his  belief  that  in  case  of  destruction  by  fire  the  same  would  be  rebuilt 
and  restored  by  the  said  office,  or  by  the  plaintiffs  through  the  insurance  money, 
he  was  induced  not  further  to  insure  the  same ;  that  the  plaintiffs  chose  to  receive 
and  had  received  the  money  from  the  insurance  office,  and  that  the  buildings  had 
not  been  rebuilt  or  reinstated,  although  the  said  insurance  money  was  suffi- 
cient for  that  purpose ;  that  the  value  of  the  premises  was  much  lessened,  and 
that  the  value  of  the  use  and  occupation  in  respect  whereof  the  plaintiffs  claimed 
was  deteriorated  and  reduced,  and  did  not  exceed  the  sum  of  £120,  which  sum 
was  brought  into  Court :  Held,  upon  demurrer,  that  this  was  a  bad  plea. 

Declaration  for  money  payable  by  the  defendant  to  the  plaintiffs 
for  the  use  of  a  messuage  or  farm-house,  lands  and  hereditaments 
of  the  plaintiffs,  and  for  money  found  to  be  due  on  accounts  stated. 

The  defendant  pleaded,  fourthly,  as  follows :  and  for  a  plea  on 
equitable  grounds,  as  to  so  much  of  the  plaintiffs'  claim  as  relates 
to  the  use  by  the  plaintiffs'  permission  of  the  said  messuage  or 
farm-house,  lands  and  hereditaments,  with  the  appurtenances,  in 
the  said  declaration  mentioned  (except  as  to  so  much  of  the  said 
claim  in  that  behalf  as  relates  to  the  sum  of  £120,  parcel  of  the 
said  claim),  the  defendant  saith,  that  before  the  time  of  the  com- 
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mencement  of  such  use,  and  before  accrual  of  the  plaintiffs'  claim 
in  respect  thereof,  the  defendant  had  become  and  was  tenant  to  the 
plaintiffs  of  the  said  messuage  and  premises,  which  consisted, 
among  other  things,  of  divers  buildings,  standing  and  being  thereon 
and  parcel  thereof,  and  necessary  for  the  convenient  and  proper 
use  and  enjoyment  thereof,  and  which  greatly  added  to  the  value 
thereof,  and  to  the  value  of  the  use  and  enjoyment  thereof,  and  by 
reason  whereof  the  defendant  under  the  said  terms  of  such  ten- 
ancy had  agreed  to  pay  the  plaintiffs  a  larger  rent  therefor  than 
he  otherwise,  and  but  for  the  premises,  would  have  done,  as  the 
plaintiffs  well  knew ;  which  said  buildings,  during'  the  said  ten- 
ancy, and  before  and  at  the  time  of  the  destruction  of  the  said 
buildings  by  fire,  as  hereinafter  mentioned,  had  been  and  were  in- 
sured, to  wit,  by  the  plaintiffs,  for  a  large  sum  of  money,  to  wit, 
£1000,  against  damage  thereto  by  fire,  in  and  by  a  certcdn^  insur- 
ance office  in  that  behalf,  by  the  terms  of  which  insurance  it  was 
stipulated,  among  other  things,  that  in  case  of  damage  to  the  said 
buildings,  or  any  of  them  by  fire,  the  said  insurance  office  might 
either  pay  to  the  insured  the  amount  of  the  damage  occasioned  to 
such  buildings  by  fire  or  might  rebuild,  restore,  or  reinstate  the 
buildings  which  should  or  might  be  so  damaged ;  and  the  defend- 
ant further  saith,  that  the  said-  tenancy  continued  during  such  in- 
surance, and  that  during  the  said  tenancy  and  insurance  divers  and 
several  of  the  said  buildings  were  accidentally  and  without  the 
default  and  against  the  will  of  the  defendant  damaged  and  de- 
stroyed by  fire,  within  the  intent  and  meaning  of  such  insurance, 
whereby  the  value  of  the  said  messuage  and  premises  and  the  value 
of  the  use  and  occupation  thereof  was  much  lessened  and  deterio- 
rated, whereof  the  plaintiffs  have  always  had  notice ;  and  the  de- 
fendant further  saith,  that  but  for  such  insurance  having  been 
effected,  he  the  defendant  would  have  insured  and  kept  insured  the 
said  buildings  against  damage  by  fire  in  some  insurance  office,  and 
that  by  reason  of  such  insurance  and  relying  thereon,  and  on  the 
faith  and  confidence  that  in  case  of  the  damage  or  destruction  of 
the  said  buildings  by  fire,  the  same  would  be  rebuilt  and  restored 
by  the  said  insurance  office,  of  the  plaintiffs  through  the  said  insur- 
ance money,  he  the  defendant  hath  been  and  was  induced  not  fur- 
ther to  insure  the  same ;  that  the  plaintiffs,  instead  of  assenting, 
electing,  and  choosing  to  have  the  said  buildings  (so  damaged  and 
destroyed)  reinstated,  rebuilt,  and  repaired  by  the  said  insurance 
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office,  preferred  and  chose  to  receive  and  have  received  from  the 
said  insurance  office  the  amount  and  value  of  the  damage  so 
occasioned  to  the  said  buildings,  by  the  said  fire,  to  wit,  the  sum  of 
£1000,  being  the  amount  of  the  said  insurance  money  from  the 
said  office,  and  the  said  buildings  so  damaged  and  destroyed  were 
not  nor  have  been  rebuilt,  reinstated,  or  restored,  nor 
*  hath  any  part  of  the  said  insurance  money  been  laid  out  [*  170] 
in  rebuilding,  reinstating,  or  restoring  the  same,  or  any  part 
thereof,  either  by  the  said  office  or  the  plaintiffs,  or  either  of  them ; 
and  the  same  before  and  during  the  time  in  respect  whereof  the 
plaintiffs  claim*  for  the  use  of  the  said  messuage  and  premises  were 
respectively  unbuilt,  unreinstated,  and  unrestored,  although  the 
said  insurance  money  so  received  as  aforesaid  by  the  plaintiffs  was 
sufficient  for  the  purpose,  and  the  defendant  was  always  ready  and 
willing  to  have  had  the  same  rebuilt,  reinstated,  and  restored, 
whereof  the  plaintiffs  had  notice.  And  the  defendant  further  saith, 
that  before  the  commencement  of  the  said  use  of  the  said  premises, 
and  after  the  receipt  of  the  said  insurance  money  by  the  plaintiffs, 
they  were  by  and  on  the  behalf  of  the  defendant,  requested  to 
rebuild,  reinstate,  and  restore  the  same.  And  the  defendant  fur- 
ther saith,  that  the  claim  of  the  plaintiffs,  as  to  which  this  plea 
is  pleaded,  is  in  respect  of  the  defendant's  use  and  occupation  of 
the  said  premises  under  the  said  tenancy  and  the  terms  thereof, 
after  such  fire  and  after  the  destruction  of  the  said  buildings  so 
burned  and  destroyed,  and  whilst  the  same  remained  and  were  so 
destroyed,  unbuilt,  and  unrestored,  and  after  the  receipt  by  the 
plaintiffs  of  the  amount  of  the  said  insurance  money.  And  the 
defendant  further  saith,  that  by  reason  of  the  said  fire  and  the  said 
destruction  of  the  said  buildings  thereby,  the  value  of  the  use  and 
occupation  of  the  said  premises  in  respect  whereof  the  plaintiffs 
claim,  and  under  the  said  tenancy  and  the  terms  thereof,  has  been 
and  was  deteriorated  and  reduced  to,  and  did  not  nor  doth  exceed, 
the  sum  of  £120,  which  sum  hath  been  brought  into  court.  And 
the  defendant  further  saith,  that  the  plaintiffs  are  now  suing,  so 
far  as  relates  to  the  matters  to  which  this  plea  is  pleaded,  contrary 
to  equity  and  good  conscience  and  in  order  to  compel  the  defend- 
ant to  pay  the  accustomed  rent  under  the  terms  of  the  said  ten- 
ancy when  the  buildings  existed  and  before  the  destruction  thereof 
in  the  manner  aforesaid,  and  without  allowing  any  reduction  or 
abatement  therefrom  in  respect  of  the   matters  aforesaid,  and 
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although  the  use  and  occupation  thereof  by  the  defendant,  and  in 
respect  whereof  the  plaintiffs'  claim  hath  been  and  is  after  the  said 
destruction  of  the  said  buildings  by  fire,  and  whilst  the  same  were 
unrestored  and  unbuilt,  and  after  the  said  receipt  by  the  plaintiffs 
of  the  said  insurance  money,  and  after  the  neglect  and  refusal  of 
the  plaintiffs  to  rebuild,  reinstate,  and  restore  the  same. 

The  plaintiffist  demurred  to  this  plea ;  and  also  replied  that  the 
said  insurance  office  was  not  ready  and  willing  to  reinstate,  rebuild, 
or  repair  the  said  buildings  so  damaged  and  destroyed  as  aforesaid, 
and  would  not  reinstate,  rebuild,  or  repair  the  same,  nor  did  the 
plaintiffs  hinder  or  prevent  their  reinstating,  rebuilding,  or  repair- 
ing the  same ;  and  it  was  not  in  the  option  or  election  of  the 
plaintiffs  to  .have  the  same  reinstated,  rebuilt,  or  repaired  by  the 
said  insurance  office. 

Demurrer,  and  joinder  in  demurrer. 

Phipson  (J.  Kay  with  him),  for  the  defendant.  —  The  plea  is  a 
good  plea  on  equitable  grounds,  and  discloses  such  matter  as 
would  induce  a  Court  of  equity  to  give  relief.  It  must  be  admitted 
that  the  case  of  Leeds  v.  Cheetham,  1  Sim.  146,  5  L.  J.  Ch.  105, 
appears  to  be  an  authority  in  favour  of  the  plaintiffs,  and  that  it 
shows  that  the  Vice-Chancellor,  who  decided  it,  would  hold,  under 
the  circumstances  disclosed  in  this  plea,  that  a  Court  of  equity 
would  not  interfere.  It  was  held  in  that  case  that  a  tenant  has  no 
equity  to  compel  his  landlord  to  expend  money  received  from  an 
insurance  office,  on  the  demised  premises  being  burnt  down,  in  re- 
building the  premises,  or  to  restrain  the  landlord  from  suing  for  the 
rent  until  the  premises  are  rebuilt  There  is  a  slight  distinction 
between  that  case  and  the  present,  because  there  the  tenant  had 
covenanted  to  repair  the  premises  ;  but  that  distinction,  no  doubt, 
cannot  be  much  relied  upon. 

[Lord  Campbell,  Ch.  J.  — That  being  a  solemn  judgment  of  the 
Vice-Chanoellor,  we  are  bound  by  it  In  ComUl  v.  Hudson,  27  L. 
J.  Q.  B.  8,  which  came  before  the  Court  upon  the  Statute  of  Limi- 
tations, a  judgment  of  Kindersley,  V.  C,  in  a  point  precisely  analo- 
gous, was  brought  to  our  attention ;  and  we  considered  it 
[*  171]  was  binding,  as  being  *  a  decision  of  a  Court  of  co-ordinate 
jurisdiction.] 

But  the  decision  in  Leeds  v.  Cheetham  appears  not  to  have  been 
accepted  as  satisfactory,  for  in  Lord  St  Leonards'  Handy  Book,  1st 
ed.,  p.  101,  it  is  written :  "  If,  therefore,  you  mean  that  a  tenant 
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at  rack-rent  shall  insure  at  his  own  costs,  you  must  make  him 
agree  to  do  so  by  the  contract  If  you  omit  this,  the  lease  must 
be  so  flamed  as  to  exempt  him  from  making  good  accidents  by 
fire.  But  even  in  this  case  you  are  not  bound  to  insure;  and 
although  the  house  should  be  burnt  down,  yet  the  tenant  must 
continue  to  pay  the  rent ;  so  that  each  bears  his  burden  ;  you  lose 
your  house,  and  the  tenant  loses  his  rent  during  the  term.  If 
however  you  have  insured,  although  not  bound  to  do  so,  and 
received  the  money,  you  cannot  compel  payment  of  the  rent,  if 
you  decline  to  lay  out  the  money  in  rebuilding."  No  authorities 
are  cited  for  the  position,  but  in  Brovni  v.  QuUter,  Amb.  620, 
where  an  action  had  been  brought  for  rent,  and  the  defendant  filed 
a  bill  for  an  injunction,  and  to  compel  the  landlord  either  to 
rebuild  the  house  which  had  been  burnt  down,  or  to  pay  the 
insurance  money  to  the  plaintiflf.  Lord  Northington,  L.  C,  said, 
"  Though  this  covenant  does  not  extend  to  oblige  the  defendant  to 
rebuild,  yet,  when  an  action  is  brought  for  rent  after  the  house  is 
burnt  down,  there  is  a  good  ground  of  equity  for  an  injunction, 
till  the  house  is  rebuilt." 

[Crompton,  J.  —  The  absolute  relief  was  not  granted,  but  it  was 
offered  to  the  tenant  if  he  would  give  back  his  lease.] 

In  Hare  v.  Groves,  3  Anst  687  (4  E.  R  835),  Braum  v.  QuUter 
was  brought  to  the  attention  of  the  Court,  and  commented  on. 
The  plaintiffs  have  actually  received  the  insurance  money,  and  the 
defendant  ought  not  to  be  called  upon  to  pay  more  than  a  quantum 
valebant  upon  the  premises  which  have  not  been  burned.  In 
Holtpzaffell  v.  Baker,  18  Ves.  115,  it  was  held,  that  there  was  no 
equity  in  favour  of  a  lessee  of  a  house,  liable  to  repair,  with  the 
exception  of  damage  by  fire,  for  an  injunction  against  an  action 
under  the  contract  for  payment  of  rent,  upon  the  destruction  of 
the  house  by  fire ;  but  there  there  had  not  been  any  insurance  or 
receipt  of  money,  and  upon  these  pleadings  it  is  admitted  that  the 
defendant  would  have  insured  if  the  plaintiffs  had  not. 

Godfrey,  for  the  plaintiffs,  was  not  heard. 

Lord  Campbell,  Ch.  J.  —  I  think  that  we  are  bound  to  give 
judgment  for  the  plaintiffs,  and  to  hold  that  the  plea  is  bad.  By 
the  law  of  Scotland,  if  premises  are  burnt  down  by  an  accidental 
fire,  the  tenant  is  relieved  from  payment  of  the  rent ;  but  that  is 
not  so  by  the  law  of  England,  according  to  which,  if  there  is  an 
absolute  covenant  to  pay  rent,  such  covenant  must  be  performed ; 
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and,  where  an  action  is  brought  for  the  rent,  it  is  clearly  no  ground 
for  the  interference  of  a  Court  of  equity,  that  the  premises  have 
been  burnt  down.  Then,  does  any  ground  for  interference  arise 
from  the  fact  that  the  landlord  has  insured  the  premises,  and  has 
received  the  money  ?  I  think  not ;  the  landlord  may  have  acted 
unhandsomely,  or  he  may  have  acted  haiafaly;  but  there  is  no 
equity  which  prevents  him  from  getting  his  rent  from  the  tenant, 
and  there  is  no  ground  for  interference.  It  seems  that  the  case  of 
Xeeds  v.  Cheetham,  where  this  question  was  determined,  is  in  point, 
and  the  decision  has  not  been  overruled.  We  are  bound  by  it, 
and  if  the  defendant  wishes  to  have  it  overruled,  he  must  go  to  a 
Court  of  error ;  but  I  entirely  agree  with  it,  and  I  see  no  difference 
between  the  plaintiffs  getting  this  money,  and  their  getting  a  sum 
of  money,  for  instance  <£  20,000,  as  a  present  from  any  person  for 
the  purpose  of  paying  for  the  repair  of  the  premises,  or  if  they  got 
it  by  means  of  a  lottery,  because  there  is  no  privity  between  the 
defendant  and  the  insurance  office.  I  am  inclined  to  pay  much 
respect  to  the  opinion  of  Lord  St.  Leonards,  as  expressed  by  him 
in  his  Handy  Book,  but  that  which  he  states  in  the  passage 
referred  to  does  not  appear  to  have  been  made  law  hitherto ;  if  it 
were  so,  I  should  support  it 

WiGHTMAN,  J.  —  There  is  no  doubt  that,  in  law,  a  tenant  is 
liable  to  pay  rent  for  the  buildings  which  he  occupies,  though  they 
have  been  burnt  down  by  an  accidental  fire ;  but  it  is  said,  that 
where  the  landlord  has  received  funds  from  the  insurance 
[*  172]  *  office  which  might  be  employed  in  rebuilding  the  prem- 
ises, enough  is  done  to  lay  a  foundation  for  the  interfer- 
ence of  a  Court  of  equity.  It  seems  to  be  admitted,  that  there  is 
no  substantial  difference  between  money  obtained  in  this  way  and 
money  which  might  be  got  from  any  person  who  was  disposed  to 
assist  the  plaintiffs  in  rebuilding  the  premises  which  were  burnt ; 
but  it  is  said  that  the  plaintiffs  were  bound  to  lay  out  the  money 
in  that  way.  There  is  one  authority  which  is  directly  opposed  to 
this  view,  and  by  that  authority  we  are  bound.  There  must  be 
judgment  for  the  plaintiff. 

Crompton,  J.  —  I  am  of  the  same  opinion.  It  would  be  suffi- 
cient, in  deciding  this  case,  if  we  went  upon  the  principle  laid 
down  in  the  late  decisions  in  the  Courts  of  law,  that  a  case  must 
be  made  out  for  an  order  of  a  Court  of  equity  for  absolute  relief, 
for  in  this  case  no  such  order  would  be  made.     It  would  also  be 
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suflBcient  to  say  that  there  is  a  directly  conclusive  authority  to 
which  we  must  bow.  But  I  must  say,  that  if  it  had  not  been  for 
the  passage  in  Lord  St.  Leonards'  Handy  Book,  I  should  not  have 
felt  any  difficulty  in  the  case.  There  was  no  agreement  to  insure 
the  premises,  nor  anything  to  show  any  obligation  to  insure ;  but 
it  merely  appears  that  the  plaintiffs  chose  to  do  so,  and  then  the 
tenant  says,  "  Well,  if  you  are  going  to  insure,  I  will  not."  If  any 
inducement  had  been  held  out  to  the  defendant  not  to  insure  the 
premises,  the  case  might  have  been  different,  but  there  does  not 
appear  to  have  been  anything  of  that  sort. 

Hill,  J.  —  I  am  of  the  same  opinion.  This  case  differs  from 
those  which  have  been  relied  upon.  According  to  the  case  of 
Brown  v.  Quilter,  Lord  Northington  seems  to  have  thought,  that 
if  the  tenant  was  willing  to  give  up  his  lease,  and  consent  to  its 
being  cancelled,  the  relief  might  be  given ;  but  here  the  defendant 
does  not  bring  himself  within  the  terms  of  that  case  ;  he  does  not 
offer  to  give  up  the  tenancy.  It  may  be  that  the  landlords  insured 
the  premises,  because  they  intended,  if  they  should  be  burnt  down, 
to  rebuild  them  in  some  other  form,  and  for  a  different  purpose.  I 
agree  with  what  has  been  said  by  the  rest  of  the  Court,  and  I 
think  that  we  are  bound  by  the  decision  of  Leach,  V.  C.  There 
ought,  therefore,  to  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

ENGLISH  NOTES. 

These  cases  show  the  strongest  reason  for  the  tenant  to  see  that  he  is 
insured  by  an  express  contract  for  his  own  benefit.  It  is  indeed  sug- 
gested in  WoodfalPs  Landlord  and  Tenant  (15th  ed.  p.  435)  that  the 
tenant  may  take  advantage  of  the  Act  14  Geo.  III.  c.  78,  s.  83,  which 
requires  the  governors  of  an  insurance  office,  "upon  the  request  of  any 
person  interested,' '  to  cause  the  insurance  money  to  be  laid  out  towards 
rebuilding.  But,  assuming  that  the  tenant  is  a  '^ person  interested" 
within  the  Act,  it  seems  still  clear  that  be  has  np  remedy  if  the  office 
has  paid  over  the  money  to  the  landlord,  without  any  such  request 
having  been  made. 

AMERICAN  NOTES. 

Baker  v.  Holtpzaffell  is  cited  in  Taylor  on  Landlord  and  Tenant,  sect.  645, 
and  both  principal  cases  at  sect.  329,  citing  Carter  y.  Rockett,  8  Paige  (N.  Y. 
Chanc),  487,  a  case  of  mortgagor  and  mortgagee. 

There  is  no  doubt  that  the  doctrine  of  the  Rule  prevails  in  these  States 
except  where  the  hardship  has  been  relieved  by  statute.    To  the  first  branch 
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of  the  Bule  it  is  sufficient  to  cite  Gaies  v.  Green,  4  Paige  Chancery  (N.  Y.), 
355 ;  27  Am.  Dec.  68 ;  Pollard  v.  Shaa/er,  1  Dallas  (Penn.),  210 ;  1  Am.  Dec. 
239  (occupation  of  house  in  Philadelphia  by  alien  enemy  in  1777) ;  HaUeU  r, 
WylU,  3  Johnson  (N.  Y.),  44;  8  Am.  Dec.  457;  Linn  v.  Ro9s,  10  Ohio,  412^ 
86  Am.  Dec.  95 ;  Womack  y.  McQuarry,  28  Indiana,  108 ;  92  Am.  Dec.  80G; 
Smith  V.  Kerr,  108  New  York,  81;  2  Am.  St.  Rep.  362;  CoweU  v.  Lundey,  80 
California,  151 ;  2  Am.  Rep.  480;  ShteU  y.  SMen,  7  Wallace  (U.  S.  Snp.  Ct), 
423. 

In  Gates  v.  Green,  supra.  Chancellor  Walworth  observed :  ^  It  iqppears  to 
me  a  principle  of  natural  law,  that  a  tenant  who  rents  a  house  or  other  tene- 
ment for  a  short  period,  and  with  a  view  to  no  benefit  except  that  which  may 
be  derived  from  its  actual  use,  should  not  be  compelled  to  pay  rent  any 
longer  than  the  tenement  is  capable  of  being  used.''  Then  after  dropping 
into  the  laws  of  Scotland,  Napoleon,  Sesostris,  and  Newfoundland,  and  ob- 
serving ^  that  some  of  the  English  ChanceUors  struggled  hard  to  introduce 
this  principle  of  natural  law  into  the  administration  of  justice  in  their 
Courts,"  he  concludes :  "  A  contrary  principle  however  finally  prevailed  in  the 
equity  Courts  of  England,  as  well  as  in  the  Courts  of  law.  And  it  must  now 
be  considered  as  settled,  both  in  England  and  in  this  State,  that  a  lessee  of 
premises  which  are  burned,  has  no  relief  against  an  express  covenant  to 
pay  the  rent,  either  at  law  or  in  equity,  unless  he  has  protected  himself  by 
a  stipulation  in  the  lease,  or  the  landlord  has  covenanted  to  rebuild."  Kent 
reaches  the  same  conclusion  (3  Com.,  p.  465),  pronouncing  it  an  interesting 
question,  and  giving  an  instructive  account  of  the  long  discussion  in  the 
English  courts,  citing  Baker  v.  HoUpzaffeU,  and  Hare  v.  Grote,  8  Anst  687; 
and  Judge  Holmes,  his  editor,  adds  Fowler  v.  BoU,  6  Massachusetts,  68; 
Wagner  v.  White,  4  Harris  &  Johnson  (Maryland),  564.  In  Hallett  v.  Wylie, 
supra,  the  Court  said:  **  We  think  it  may  safely  be  said,  that  there  is  not  a 
case  in  the  books  where  the  destruction  of  the  demised  premises  by  fire  has 
been  held  to  excuse  the  tenant  from  the  payment  of  rent ; "  citing  several 
English  cases. 

It  would  seem  that  a  just  distinction  might  be  drawn  between  a  lease  of  a 
farm  and  that  of  a  city  lot.  In  the  former  case,  the  destruction  of  a  build- 
ing would  still  leave  the  land  for  its  customary  agricultural  purpose,  but  in 
the  latter  it  would  prove  but  a  small  mitigation  of  the  city  tenant's  misfor- 
tune to  be  told  that  he  might  plant  potatoes  in  the  cellar  of  the  ruined  house 
in  which  he  had  sold  merchandise.  In  Cooyan  v.  Parker,  2  South  Carolina, 
255;  16  Am.  Rep.  659,  the  defence  was  that  the  tenant  had  been  deprived  of 
the  enjoyment  of  the  premises  by  the  casualties  of  the  civil  war.  The  Court 
adopted  the  doctrine  ^  that  where  there  is  a  substantial  destruction  of  the 
subject-matter,  out  of  which  rent  is  reserved  in  a  lease  for  years,  by  an  act 
of  God,  or  of  public  enemies,  the  tenant  may  elect  to  rescind,  and  on  surren- 
dering all  benefit  thereunder,  shall  be  discharged  from  the  payment  of  rent" 
This  decision  contains  the  most  exhaustive  and  valuable  review  of  the  au- 
thorities to  be  found  in  the  American  books.  Baker  v.  Holtpzaffell  is  cited 
with  the  remark  that  it  ^  was  decided  on  the  ground  that  there  had  been  no 
steps  taken  by  the  tenant  in  order  to  make  a  rescission  effectual,**  and  "  Lord 
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Mansfielp  put  the  dedsion  upon  the  difltinct  ground  that  the  tenant  had 
made  no  offer  to  deliver  up  the  premiaes.  This  case  would  lead  to  the  con- 
clusion that  at  that  time  it  was  not  fully  settled  that  a  loss  by  fire  conferred 
no  right  on  the  tenant  to  rescind ; ''  and  the  Ck>urt  cite  Brown  v.  Quilter, 
Ambler,  619,  as  <*  no  mean  support  to  the  more  general  position  contended 
for,''  and  continue :  *'  In  Taverner's  Case  there  appears  to  have  been  a  struggle 
between  the  inclinations  of  the  common  lawyers  to  dispose  oC  such  cases  by 
an  arbitrary  rule,  recommended  by  its  simplicity  and  convenience  of  applica- 
tion on  the  one  hand,  and  the  force  of  the  inherent  equity  and  justice  of  the 
claim  of  apportionment  on  the  other  hand,  in  which  the  latter  prevailed." 

So  where  a  lease  covered  personal  property  as  well  as  real,  and  the  per^ 
sonalty  formed  a  substantial  part,  the  tenant  was  allowed  an  abatement  of 
the  rent  equivalent  to  the  proportionate  rental  valae  of  the  personalty, 
where  the  buildings  and  personalty  were  totally  destroyed  by  fire.  WhUaker 
V.  Hawley,  25  Kansas,  674;  87  Am.  Rep.  277.  The  Court  cited  Tavemer*8  Casey 
and  Mter  doubted  that  the  general  common-law  rule  prevailed  in  that  State. 
Brewer,  J.  (now  Mr.  Justice  Brewbb  of  the  United  States  Supreme  Court), 
expressed  this  doubt  as  follows :  '*  With  regard  to  the  first  question,  there 
can  be  little  doubt  that  if  it  were  presented  as  a  new  question  to  the  Courts, 
the  general  rulings  would  be  against  the  common-law  doctrine.  For  while 
the  argument  in  support  of  it  is  brief  and  clear,  yet  the  practical  application 
of  the  doctrine  works  injustice.  It  assumes  that  which  is  not  generally  true, 
and  ignores  that  which  is  ordinarily  the  underlying  fact  A  man  leases  and 
contracts  to  pay  rent.  He  puts  no  limitations  or  conditions  in  his  contract. 
Therefore  the  Courts  should  insert  none,  and  should  hold  him  to  the  very 
letter.  He  knew  of  the  possibility  of  destruction  by  fire,  and  if  he  purposed 
to  pay  only  until  such  destruction,  he  should  have  inserted  a  stipulation 
accordingly.  Omitting  any  such  stipulation,  he  intended  no  such  limitation, 
but  meant  himself  to  assume  the  risk,  and  contracted  for  rent  during  the 
entire  term.  Now  this  argument  is  clear  and  strong,  and  if  we  abide  by  the 
letter  of  the  contract,  unanswerable.  But  this  assumes,  what  is  not  generally 
true,  that  the  matter  of  fire  enters  into  the  thought  of  the  parties.  In  nine 
eases  out  of  ten,  the  possibility  of  fire  is  not  contemplated.  A  party  sees  a 
store  suitable  for  his  business,  or  a  house  pleasant  for  a  home,  and  if  time 
and  terms  are  satisfactory,  he  leases.  Often  no  written  contract  is  signed. 
And  when  a  written  lease  is  prepared,  he  looks  simply  to  the  amount  of 
rent  and  the  length  of  the  term  named.  He  may  indeed  examine  it  to  see 
that  nothing  objectionable  is  inserted,  but  he  seldom  notices  the  omission  of  a 
stipnlation  for  which  there  is  apparently  no  present  need.  Destruction  by 
fire  is  an  unthought-of  contingency.  The  fact  is,  the  parties  negotiate  for 
the  possession  of  the  building  during  the  entire  term.  This  underlies  the 
whole  thought  of  lease,  jiist  as  fully  as  when  they  negotiate  for  the  hiring  of 
a  horse,  or  of  a  steamboat,  or  any  other  chattel.  If  fire  is  thought  of,  it  will 
be  mentioned,  and  if  it  is  not  mentioned,  it  is  because  it  is  not  thought  of, 
and  because  they  are  negotiating  for  a  mutually  understood  coterminous  occu- 
pation and  rent.  Now  to  ignore  these  facts,  which  actually  underlie  the 
contract,  and  are  the  very  basis  upon  which  it  is  made,  will  practically 
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work  out  injustice,  no  matter  how  beautiful  and  symmetrical  the  legal  struc- 
ture we  erect  thereon." 

But  a  lease  of  part  of  a  building,  as  a  cellar  or  upper  room,  forms  an 
exception  to  the  general  rule  that  the  lessee  is  not  released  from  the  obliga- 
tion to  pay  rent  by  the  accidental  destruction  of  the  building,  for  in  that  case 
nothing  remains  upon  which  the  demise  can  operate.  Womack  y.  McQuarry^ 
supra;  Harrington  y.  Watson^  11  Oregon,  14B;  50  Am.  Rep.  465,  and  cases 
cited,  and  in  note,  in  latter,  p.  469 ;  McMillan  y.  Solomon^  42  Alabama,  856 ; 
94  Am.  Dec.  654;  Porter  y.  TuU,  6  Washington,  408;  22  Lawyers'  Rep.  An- 
notated, 618  (where  the  tenant  was  allowed  to  recoyer  rent  paid  in  advance) ; 
Graves  y.  Berdan,  26  New  York,  498;  Stockwell  y.  Hunter ,  11  Metcalf  (Mass.)* 
448 ;  45  Am.  Dec.  220. 

A  tenant's  liability  to  pay  jent  is  not  affected  by  the  condemnation  of 
part  of  the  premises  in  the  exercise  of  the  power  of  eminent  domain.  Stvib- 
bings  y.  Evanston^  136  Illinois,  87 ;  11  Lawyers^  Rep.  Annotated,  889.  But 
otherwise  in  case  of  condenmation  of  the  whole.  Corrigan  y.  Chicago,  144  Il- 
linois, 587 ;  21  Lawyers'  Rep.  Annotated,  212. 

Mr.  Wood  cites  Loffi  y.  Dennis  by  itself.  It  is  also  cited  in  a  note  by  the 
present  writer,  in  87  Am.  Rep.  288.  Its  doctrine  is  precisely  sustained  in 
Bussman  y.  Gauster^  72  Penn.  State,  285,  Sharbwood,  J.,  obserying:  <*We 
are  bound  to  stand  super  antiquas  vias^  and  not  to  stray  aside  into  unknown 
by-paths  which  may  lead  we  cannot  tell  where."  One  Judge  dissented.  Lofft 
y.  Dennis  is  cited  with  approval  in  Sheets  y.  Selden,  7  Wallace  (U.  S.  Sup. 
Ct.),  424,  and  the  principle  is  recognized  in  Kingsbury  y.  WestfaU,  61  New 
York,  857,  where  the  Court  observed :  **  The  plaintiff  was  under  no  obligation 
to  the  lessees  of  the  premises,  or  the  defendant "  (guarantor  of  the  lessee) 
« to  procure  an  insurance  on  the  buildings  agidnst  loss  by  fire.  It  was  an 
act  of  prudence  on  his  part  to  appropriate  from  his  own  means,  derived  from 
that  property  or  other  sources,  as  should  be  necessary  to  save  himself  from 
the  ultimate  loss  of  his  buildings  by  that  cause.  I  have  not  been  able  to 
discover  any  claim,  legal  or  equitable,  in  favor  of  the  lessees  or  the  defendant, 
upon  that  fund  or  any  part  of  it,  to  indemnify  them  against  loss.  It  was 
not  procured  by  the  means  or  for  the  benefit  of  either  of  them  ;  and  notwith- 
standing it  was  thought  by  the  Chancellor,  in  Brown  v.  QuHter^  Amb.  621, 
that  the  fact  that  the  landlord  received  the  insurance  money  for  the  house 
which  was  burned,  and  did  not  rebuild  it,  raised  an  equity  in  favor  of  the 
tenant,  the  suit  was  settled ;  no  judgment  was  rendered  in  it  or  principle 
settled  justifying  its  being  regarded  as  authority.  If  the  plaintiff  had  the 
day  before  the  fire  sold  the  premises  for  their  full  value,  subject  to  the  lease, 
reserving  to  himself  the  rent  to  accrue,  and  in  that  way,  instead  of  by  in- 
surance, escaped  loss,  it  clearly  would  be  no  ground  for  diminishing  the  rent 
reserved  for  the  residue  of  the  term.  No  good  reason  can  be  assigned  why 
an  abatement  of  the  rent  should  not  be  allowed  as  well  in  the  one  case  as 
in  the  other." 

The  foregoing  cases  proceed  upon  the  theory  that  rent  is  still  due  after  the 
destruction  of  the  buildings,  because  the  land  is  left,  and  the  tenant  has  the 
right  to  it  for  the  remainder  of  the  term.    But  if  the  land,  or  the  entire 
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thing  leased,  is  destroyed,  the  obligation  to  pay  rent  is  discharged.  So  the 
destruction  of  the  property  extinguishes  the  liability  for  rent,  under  a  lease 
of  a  river  front  and  landing,  consisting  of  a  narrow  footing  at  the  base 
of  a  bluff  without  any  wharf,  dock,  or  pier,  where  the  unprecedented  rav- 
ages of  the  river  effectually  took  away  the  use  of  the  landing  by  washing 
away  all  but  a  shallow  fragment  of  the  lot.  Wait  v.  (yNeil,  76  Federal  Re- 
porter, 408 ;  34  Lawyers'  Rep.  Annotated,  550.  The  Court  observed :  "  Upon 
the  remaining  point  of  decision  we  find  ourselves  unable  to  agree  with  the 
trial  Court,  which  held  that  the  covenant  to  pay  rent  was  not  extinguished 
by  the  destruction  of  the  property.  In  support  of  this  position  the  opinion 
cites  Taylor  Land.  &  T.,  §§  829,  347,  360,  373,  386;  3  Kent  Com.  465;  Bal- 
four V.  Weston,  1  T.  R.  310;  Z>o«  v.  Sandham,  Id.  706;  UalleU  v.  Wylie,  3 
Johns.  44,  3  Am.  Dec.  457 ;  Fowler  v.  Botty  6  Jdass.  63 ;  and  the  observation 
of  Mr.  Justice  Gray  as  to  the  distinction  between  the  rule  of  the  civil  and 
common  law  in  Vilerho  v.  Friedlander,  120  U.  S.  707-712.  It  will  be  found 
upon  examination  that  these  authorities  correctly  state  the  rule  of  the  com- 
mon law  where  lands  are  the  subject  of  the  demise,  and  the  buildings  or 
improvements  are  accidentally  destroyed  before  the  term  ends.  In  such  cases 
the  destruction  of  buildings  by  fire,  tempest,  or  flood  does  not  discharge  the 
covenant  to  pay  rent,  in  the  absence  of  a  stipulation  to  that  effect.  The 
reason  for  this  severe  rule  is  that  the  land  is  deemed  the  subject  of  the  de- 
mise, and  the  buildings  a  mere  incident.  If  the  land  remained  to  the  tenant 
after  the  buildings  were  destroyed,  and  he  had  a  right  to  occupy  and  use  it, 
his  liability  for  rent,  without  abatement,  was  held  to  continue.  To  the 
authorities  cited  by  the  learned  trial  Judge  we  may  add  Banks  v.  White, 
1  Sneed,  613,  a  Tennessee  case,  in  which  the  common-law  rule  was  held  appli- 
cable to  such  leases.  In  view  of  the  fact  that  rent  is  a  compensation  for  the 
use  of  the  thing  demised,  it  has  been  regarded  as  a  harsh  rule,  and  contrary 
to  natural  justice,  that  liability  for  rent  should  continue  after  the  possibility 
of  beneficial  use  had  been  destroyed  by  accident,  and  at  an  early  day  some 
of  the  Judges  struggled  against  its  severity.  Richard  le  Tavemer's  Case, 
1  Dyer,  56  a.  These  early  efforts  to  mitigate  it  were  unavailing,  and  the  rule 
was  finally  settled  as  stated.  Gates  v.  Green,  4  Paige,  855 ;  Fowler  v.  Bott, 
6  Mass.  63.  But  the  very  foundation  upon  which  the  old  rule  was  rested  is 
removed  if  the  subject-matter  of  the  demise  is  destroyed.  This  exception 
is  noticed  by  Justice  Gray  in  his  statement  of  the  common-law  rule  in 
Vilerbo  v.  Friedlander,  when  he  adds,  *  unless  at  least  the  injury  is  such  a 
destruction  of  the  land  as  to  amount  to  an  eviction.'  Where  the  subject- 
matter  of  the  lease  is  a  room  or  an  apartment  in  a  building,  and  the  building 
is  destroyed,  the  lease  is  terminated,  the  interest  of  the  tenant  is  at  an  end, 
and  the  covenant  to  pay  rent  extinguished.  The  rule  is  bottomed  upon  the 
fact  that  under  such  leases  it  is  to  be  presumed  that  the  interest  of  the  ten- 
ant in  the  subjacent  land  was  to  continue  only  so  long  as  the  subject-matter 
of  the  lease  existed.  This  doctrine  is  well  settled,  and  is  clearly  stated  by 
Mr.  Taylor  in  his  admirable  work  upon  Landlord  and  Tenant,  §  520.  As 
stated  by  him,  it  has  never  been  repudiated  or  questioned  in  cases  where  it 
was  applicable,  so  far  as  our  researches  have  extended,  and  has  been  applied 
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in  many  well-reasoned  cases ;  among  them  we  cite  Winton  r.  Cornish,  5  Ohio, 
477;  Kerr  y.  Merchants'  Exchange  Co.^  8  Edw.  Ch.  315;  St^ekwell  v.  Hunter, 
11  Met.  448;  45  Am.  Dec.  220;  McMiUan  r.  SoUmum,  42  Ala.  856;  94  Am. 
Dec.  654 ;  Graves  v.  Berdan,  26  N.  T.  408.  In  the  case  at  bar  we  have  already 
determined  that  the  subject-matter  of  this  lease  was  the  landing,  as  it  ex- 
isted at  date  of  lease.  A  'landing'  implies  a  place  where  vessels  can  be 
moored  and  loaded  or  discharged.  This  landing  was  effectually  destroyed 
by  the  ravages  of  the  river.  If  the  effect  of  the  force  of  the  current  had  been 
limited  to  merely  moving  the  shore  line  back,  and  the  new  shore  line  had 
been  substantially  as  useful  as  the  old,  it  might  well  be  held  that  the  lease- 
hold continued  in  existence.  But  this  was  not  the  case.  The  bank  of  the 
river,  as  it  existed  after  the  caving  had  been  arrested,  was  a  vertical  bluff, 
from  60  to  80  feet  high.  Against  thia  a  vessel  could  be  moored,  and  her 
cai^o  could  not  be  discharged.  The  physical  aspects  of  the  river  bank  had 
been  so  changed,  as  a  consequence  of  the  uncontrollable  current  of  the  river, 
that,  although  complainant  continued  to  be  a  riparian  proprietor,  she  no 
longer  had  a  <  landing '  in  the  sense  in  which  the  parties  had  used  that  term, 
nor  was  it  possible  by  reasonable  effort  to  make  a  landing.  The  shallow 
fragment  of  her  lot  clinging  to  Tennessee  Street  was  insufficient  in  depth  to 
permit  the  construction  of  a  landing  and  roadway  at  its  base." 

But  the  partial  decay  of  a  wharf  does  not  relieve  the  tenant  from  rent. 
Hill  V.  Woodman,  14  Mame,  88. 

A  very  learned  and  interesting  case  is  JVattUs  v.  South  Omaha  L  $*  C,  Co., 
50  Nebraska,  251 ;  86  Lawyers'  Rep.  Annotfited,  424,  where  it  is  held  that 
the  common-law  rule  in  question  is  not  in  force  in  that  State,  owing  to  a 
statute  providing  that  instruments  creating  estates  in  land  shall  be  construed 
so  as  **  to  carry  into  effect  the  true  interest  of  the  parties; "  and  so  where 
the  leased  buildings  were  destroyed  by  a  hurricane,  the  tenant  was  allowed 
a  proportionate  deduction  from  Uie  rent  reserved,  although  he  had  expressly 
agreed  to  keep  and  surrender  the  premises  in  good  repair.  To  the  same 
effect,  Ripley  v.  Wightman,  4  McCord  (So.  Car.),  447. 

A  remarkably  interesting  and  somewhat  analogous  case,  almost  of  first 
impression,  is  Stephens  v.  Southern  P.  R.  Co,,  109  California,  86;  50  Am. 
State  Rep.  17,  where  it  was  held  that  a  covenant  in  a  lease  between  a  rail- 
road company  and  its  lessee  of  land  adjoining  its  station  grounds,  providing 
that  the  lessor  should  not  be  liable  for  damages  by  fire  arising  from  any 
cause,  is  not  against  public  policy,  and  that  the  lessee  could  not  recover  for 
the  loss  of  a  warehouse  erected  by  him  on  the  leased  premises,  caused  by 
fire  negligently  set  by  the  lessor  on  its  adjoining  lands  for  the  purpose  of 
burning  grass  and  rubbish.  The  Court  remark  that  but  one  case  directly  in 
point  had  been  found  (Gristoold  v.  Illinois  Cent.  Ry.  Co.,  90  Iowa,  265),  and 
that  is  to  the  same  effect. 
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Section  II. —  Tenancies  far  a  Term  certain  under  Leases 
and  other  Instruments  in  Writing. 

(c)   Assignment  and  Surrender. 

No.  27.  — BEAEDMAN  v.  WIUSOK 
(a  p.  1868.) 

RULE. 

A  DEMISE  by  deed  for  a  term  of  years,  extending  to  the 
whole  of  the  term  vested  in  the  lessor,  operates  as  an 
assignment  of  the  term. 

Beardman  t.  Wilion. 

L.  R.  4  C.  P.  57-59  (b.  o.  88  L.  J.  C.  P.  91 ;  19  L.  T.  282;  17  W.  R.  54). 

Landlord  and  Tenant, —  UnderUa$e  of  the  whole  Term,  — Assignment.    [57] 

An  underlease  of  the  whole  term  amounts  to  an  assignment. 

Action  by  A.,  the  assignee  of  the  reversion  of  a  lease,  on  a  covenant  to 
repair.  The  defendant  was  the  representative  of  W.,  who  was  an  assignee  of 
the  lease,  and  had  made  an  underlease  ending  at  the  same  date  as  the  original 
term. 

Held,  that  the  underlease  amounted  to  an  assignment,  and  that  A.  was  not 
entitled  to  recover. 

This  was  an  action  by  the  assignee  of  the  reversion  of  a  lease  on 
a  covenant  to  repair. 

At  the  trial  before  Btles,  J.,  at  the  sittings  in  London  after 
Trinity  Term,  the  plaintiff  proved  his  title  and  the  making  of  the 
lease,  and  that  in  1829  the  legal  owners  of  the  term  were  two 
brothers  named  Wilson,  and  that  the  defendant  was  their  represent- 
ative. The  defendant  proved  that  in  1829  the  Wilsons  executed  a 
deed  which  was  in  form  an  underlease  of  the  property,  but  which 
was  for  a  term  expiring  at  the  same  date  as  the  original  term.  A 
verdict  was  thereupon  entered  for  the  defendant,  with  leave  to 
move  to  enter  it  for  the  plaintiff. 

Pollock,  Q.  C,  moved  accordingly    The  question  in  this  case  is 

whether  an  underlease  for  the  whole  of  the  residue  of  the  original 

term  necessarily  amounts  to  an  assignment.    In  1  Smith's  Leading 

Cases,  p.  86,  6th  ed.,  it  is  said  that  tliis  question  cannot  be  con- 
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sidered  settled ;  and  in  Pollock  v.  Stacy,  9  Q.  B.  1033,  which  is  the 
last  decision  on  the  subject,  it  was  held,  upholding  PotUtney  v. 
Holmes,  1  Str.  405,  that  the  relation  of  landlord  and  tenant  may 
be  created  by  a  lease  of  all  the  lessor's  interest. 

[Byles,  J.  —  In  that  case  the  estate  was  one  which  could  only 
pass  by  deed,  and  therefore  the  transaction  between  the  parties 
could  only  operate  as  a  demise,  or  not  at  nil.] 

In  Barrett  v.  Rolph,  14  M.  &  W.  348,  though  a  different  opinion 
was  expressed,  there  was  no  decision. 
[*  58]  *  BoviLL,  Ch.  J.  —  I  am  of  opinion  that  there  ought  to  be  no 
rule.  As  far  back  as  the  year  1818,  it  was  held  in  Parmenter 
V.  WeVber,  8  Taunt  593  (20  R  R  575),  that  where  a  lessee  under- 
lets  for  the  whole  residue  of  the  term,  it  amounts  to  an  assignment, 
and  it  was  there  treated  as  established  law.  In  a  note  to  Sheppard's 
Touchstone,  p.  266,  8th  edition,  the  law  is  stated  in  the  same  way, 
and  it  is  in  accordance  with  the  usual  practice  of  conveyancers.  In 
Wollaston  v.  HakewUl,  3  Man.  &  G.  297,  the  same  question  again 
arose,  the  underlease  in  that  case  being  for  a  term  exceeding  that 
of  the  original  lease ;  and  after  taking  time  to  consider,  Tindal,  Ch. 
J.,  delivering  the  judgment  of  the  Court,  said  :  "  The  only  question 
therefore  is  whether,  if  a  lessee  for  ninety-nine  years  demises  for  a 
longer  term,  such  demise  operates  in  law  as  an  assignment ;  and 
we  entertain  no  doubt  but  that  for  a  very  long  period  the  law  has 
been  held  that  it  has  such  operation,  and  may  be  so  treated  in 
pleading."  I  think,  therefore,  the  matter  must  be  considered  to  be 
settled.  No  doubt  the  question  was  sought  to  be  in  some  degree 
raised  in  Pollock  v.  Stacy,  9  Q.  B.  1033,  but  there  the  action  was 
brought  for  use  and  occupation,  and  it  was  not  necessary  that  there 
should  have  been  any  actual  demise  or  assignment  The  only 
question  was  whether  the  person  in  occupation  was  liable  to  pay 
rent.  There  was  no  deed  in  that  case  which  could  act  as  an  assign- 
ment, and  the  Court  say :  "  The  parties  intended  to  contract  the 
relation  of  landlord  and  tenant  This  they  were  at  liberty  to  do 
by  law ;  and  we  therefore  carry  their  lawful  intentions  into  effect." 
The  case  was  decided  on  its  special  circumstances,  and  is  no 
authority  in  support  of  Mr.  Pollock's  contention. 

Byles,  J.  —  I  am  of  the  same  opinion.  I  have  always  understood 
that  an  underlease  of  the  whole  term,  though  in  form  a  lease,  acts 
as  an  assignment,  at  least  in  the  case  where  it  can  act  as  an  assign- 
ment   The  question  what  its  effect  is  where  it  cannot,  does  not 
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arise  in  this  case ;  when  it  does,  it  may  be  necessary  to  consider 
further  the  case  of  Pollock  v.  Stacy. 

Keating,  J.  — I  am  of  the  same  opinion.    The  facts  in  Pollock  v. 
Stacy  were  very  peculiar,  and  it  is  not  necessary  therefore 
•  to  overrule  it  in  arriving  at  our  judgment  in  this  case.     If,  [*  59] 
however,  it  really  decided  what  Mr.  Pollock  contends  that 
it  does,  I  should  not  be  prepared  to  follow  it.  ItiUe  refined. 


ENGLISH  NOTES. 

But  where  a  lessee,  pending  an  existing  sub-lease,  grants  to  his  sub- 
lessee a  further  underlease  to  commence  on  the  expiration  of  the  exist- 
ing underlease;  although  the  term  of  the  second  underlease  may  end 
simultaneously  with  the  end  of  the  term  held  by  the  lessee,  this  latter 
underlease  cannot,  during  the  subsistence  of  the  former,  operate  as  an 
assignment  of  the  term. 

This  appears  from  Ift/de  v.  Warden  (C.  A.  1877),  3  Ex  D.  72,  47  L. 
J.  Ex.  121, 37  L.  T.  567.  On  the  10th  of  October,  1870,  A.,  being  free- 
holder  of  X.,  and  holding  Y.  under  lease  to  expire  en  the  29th  of  Septem- 
ber, 1884,  grants  to  6.  a  lease  of  X.  and  Y.  for  fourteen  years  from  the 
29th  of  September,  1870,  i,  e,  to  expire  on  the  29th  of  September,  1884. 
By  various  mesne  assignments  B.'s  term  became  vested  in  G.  On  the  2l8t 
of  January,  1874,  A.  grants  to  G.  a  lease  of  Y.  subject  to  the  lease  of  the 
10th  of  October,  1870,  for  five  years  from  the  29th  of  September,  1884;  so 
that  the  natural  termination  of  this  last  underlease  would  be  coincident 
with  the  expiration  of  A.'s  own  term.  In  an  action  for  specific  per- 
formance of  a  certain  agreement  made  by  G.,  with  an  intending  assignee, 
the  question  arose  whether  the  latter  underlease  operated  as  an  assign- 
ment of  A.'s  term,  in  which  case  it  was  argued  that  the  reversion  under 
the  lease  of  the  10th  of  October,  1870,  would  have  been  severed,  and  a 
right  of  entry  in  certain  events  under  that  lease  have  been  extin- 
guished. The  Court  held  that  the  lease  did  not  operate  as  an  assign- 
ment. ''It  is  argued,  "  they  say,  ''  on  the  part  of  the  plaintiff,  that  as 
the  said  further  lease  of  Bridge  Farm  for  five  years  from  the  29th  of 
September,  1884,  would  expire  at  the  same  time  as  the  original  lease 
of  the  Bridge  Farm  to  A.  of  the  6th  of  January,  1869,  such  further  lease 
would,  according  to  the  decisions  in  Parmenter  v.  Webber  and  Beard- 
man  v.  Wilson^  amount  to  an  assignment  of  the  original  lease,  and  thus 
effect  a  severance  of  the  reversion.  But  it  will  be  observed  that  such 
further  lease  is  not  to  commence  until  the  29th  of  September,  1884, 
when  the  former  lease  granted  by  A  to  B.,  and  then  vested  in  the  plain- 
tiff, would  expire.  It  was  not,  therefore,  a  lease  of  the  reversion,  but  a 
reversionary  lease,  or,  in  other  words,  an  interesse  termini^  which  is  only 
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a  right,  and  not  an  estate,  and  according  to  a  well-established  principle 
of  law,  would  neither  prevent  nor  cause  a  merger.  In  the  mean  time, 
therefore,  until  the  interesse  termini  ripens  into  an  estate,  which  will 
not  be  until  the  expiration  of  the  lease  of  A.  to  B.,  the  reversion  will 
continue  in  A.,  and  there  will  be  no  severance,  and  consequently  no 
destruction  of  the  right  of  re-entry.  In  fact,  until  that  time,  it  cannot 
be  ascertained  whether  the  further  lease  will,  or  will  not,  operate  as  an 
assignment;  for  if,  during  the  pending  of  the  lease  from  A.  to  B.,  A. 
should  obtain  from  the  superior  landlord  an  extension  of  his  term  in 
Bridge  Farm,  his  further  lease  to  the  plaintiff  would  undoubtedly  operate 
according  to  its  purport  as  an  underlease,  and  not  as  an  assignment." 

It  appears  from  a  subsequent  part  of  the  case  that  the  Court  con- 
sidered that  even  if  there  had  been  an  assignment  by  A  to  C.  of  A./s 
term  in  Y.,  it  would  not  have  operated  so  as  to  extinguish  the  right  of 
re-entry  as  to  X 

AMERICAN  NOTES. 

Mr.  Wood  says  (Landlord  and  Tenant,  sect.  89  and  notes) :  **  The  weight 
of  authority  supports  the  rule  that  in  order  to  create  a  lease  instead  of  an 
assignment,  there  must  be  a  reservation  of  a  reversion  in  the  lessor,  and  that 
no  form  of  instrument  can  dispense  with  this  requisite.  A  mere  reserva- 
tion of  rent,  or  a  reservation  of  a  right  of  re-entry  for  a  breach  of  any  of  the 
conditions  of  the  lease,  will  not  change  the  legal  relation  of  the  parties.  The 
cases  cited  from  the  New  York  reports,  Post  v.  Kearney,  2  New  York,  394 ;  61 
Am.  Dec.  303,  and  Martin  v.  O'Connor,  43  Barbour,  522,  are  in  conflict  with 
the  doctrine  of  Bedford  v.  Terhune,  30  New  York,  454 ;  88  Am.  Dec.  394,  and 
are  directly  questioned  and  practically  overruled  by  Woodhull  v.  Eosenthal,  61 
New  York,  382,  and  the  doctrine  previously  stated,  that  where  the  whole  term 
is  made  over  by  the  lessee,  although  in  the  deed  by  which  that  is  done  the  rent 
and  the  power  of  the  entry  for  non-payment  are  reserved  to  him  and  not  to  the 
original  lessor,  this  is  an  assignment  and  not  an  underlease,  and  that  the  in- 
troduction of  new  covenants  into  the  instrument  does  not  change  the  legal 
effect  of  giving  up  the  reversion." 

In  Woodhull  v.  Rosenthal,  supra,  the  Court  said :  "  The  essential  distinction 
between  an  assignment  and  a  sub-lease  is  simply  this :  If  a  lessee,  by  any  in- 
strument whatever,  whether  reserving  conditions  or  not,  parts  with  his  entire 
interest,  he  has  made  a  complete  assignment ;  if  he  has  transferred  his  entire 
interest  in  a  part  of  the  premises,  he  has  made  an  assignment  pro  tanto.  If  he 
retains  a  reversion  in  himself,  he  has  made  a  sub-lease."  Citing  Bedford  v. 
Terhune^  supra,  observing  that  its  views  "  are  sustained  by  the  late  English 
decisions  and  the  general  weight  of  authority."  To  this  effect,  Childs  v.  Clark, 
3  Barbour  Chancery  (N.  Y.),  52;  49  Am.  Dec.  164. 

The  law  on  this  subject  was  well  expressed  in  Steicart  v.  Long  Island  R, 
Co.,  102  New  York,  601 ;  55  Am.  Rep.  844 :  "  The  rules  relating  to  the  effect 
of  an  assignment  of  a  lease  are  so  well  settled  that  it  is  hardly  necessary  to  do 
more  than  refer  to  them.    Whsre  a  lessee  assigns  his  whole  estate,  without 
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reseiring  uiy  leTersion  therein  for  himBelf,  a  privity  of  estate  is  at  once 
created  between  hiA  assignee  and  the  original  lessor,  and  the  latter  has  a  right 
of  action  directly  against  the  assignee,  on  the  covenant  to  pay  rent,  or  any 
other  covenant  in  the  lease  which  runs  with  the  land;  but  if  the  lessee  sublets 
the  premises,  reserving  or  retaining  any  such  reversion,  however  small,  the 
privity  of  the  estate  is  not  established  and  the  original  landlord  has  no  right 
of  action  against  the  sub-lessee,  there  being  neither  privity  of  contract  nor  of 
estate  between  them.  Where  a  lessee  of  land  leases  the  same  land  to  a  third 
party,  the  question  has  often  arisen  whether  the  second  lease  is  in  legal  effect 
an  assignment  of  the  original  lease,  or  a  mere  sub4ease.  The  question  has 
frequently,  and  probably  most  generally,  arisen  between  the  lessee  and  his 
transferee,  and  much  oonfnsion  will  be  avoided  by  observing  the  distinction 
between  those  cases,  and  cases  where  the  question  has  been  between  the  trans- 
feree and  the  original  landlord.  In  the  latter  class  of  cases  the  rule  is  well 
settled  that  if  the  lessee  parts  with  his  whole  term  or  interest  as  lessee,  or 
makes  a  lease  for  a  period  exceeding  his  whole  term,  it  will,  as  to  the  landlord, 
amount  to  an  assignment  of  the  lease,  and  the  essence  of  the  instrument  as  an 
assignment,  so  far  as  the  original  lessor  is  concerned,  will  not  be  destroyed  by 
reserving  a  new  rent  to  the  assignor  with  a  power  of  re-entering  for  non-pay- 
ment, nor  by  its  assuming,  by  the  use  of  the  word  'demise  *  or  otherwise,  the 
character  of  a  sub-lease;  and  the  assignee,  so  long  as  he  continues  to  hold  the 
estate,  is  liable  directly  to  the  original  lessor  on  all  covenants  in  the  original 
lease  which  run  with  the  land,  including  the  covenant  to  pay  rent.  Taylor's 
Landl.  &  Ten.  (7th  ed.)  109;  Hicks  v.  Downing,  1  Lord  Raym.  99;  Palmer 
V.  Edwards,  1  Doug.  187 ;  Smith  v.  Mapleback,  I  T.  R.  441 ;  Porier  v.  French, 
9  Irish  Law  R.  514;  Parmenter  v.  Webber,  8  Taunt.  593;  Doe  v.  Bateman, 
2  Barn.  &  Aid.  168;  WaUaston  v.  Hakewell,  3  Scott  N.  R.  616;  Pluck  v. 
Digges,  5  Bligh  (N.  S.),  31 ;  Beaumont  v.  Marquis  of  Salisbury,  19  Beav.  198; 
Thome  v.  Woolcombe,  3  Bam.  &  Aid.  586. 

^  But  as  between  the  original  lessee  and  his  lessee  or  transferee,  even  though 
the  original  lessee  demises  his  whole  term,  if  the  parties  intend  a  lease,  the 
relation  of  landlord  and  tenant,  as  to  all  but  strictly  reversionary  rights, 
will  arise  between  them. 

^  The  effect  therefore  of  a  demise  by  a  lessee  for  a  period  equal  to  or  exceed- 
ing his  whole  term  is  to  divest  him  of  any  reversionary  right  and  render  his 
lessee  liable,  as  assignee,  to  the  original  lessor,  but  at  the  same  time  the  rela- 
tion of  landlord  and  tenant  is  created  between  parties  to  the  second  demise, 
if  they  so  intended.  Taylor  LandL  &  Ten.  (7th  ed.)  108,  note  s.  16  n.  5; 
1  Washb.  Real  Estate,  515  (4th  ed.),  n.  6;  Adams  v.  Beach,  1  Phil.  99,  178; 
Indianapolis,  S^c.  R.  Co.  v.  Cleveland,  fee.  R.  Co.,  45  Ind.  281 ;  Lee  v.  Payn, 
4  Mich.  106;  Lloyd  v.  Cozens,  2  Ashm.  138;  Wood  Landl.  and  Ten.  (Banks' 
ed.),  §  847.  These  rules  are  fully  recognized  in  this  State.  PrescoU  v.  De 
Forest,  16  Johns.  159 ;  Bedford  v.  Terhune,  30  N.  Y.  453, 457 ;  Davis  v.  Morris, 
36  N.  T.  569;  Woodhull  v.  Rosenthal,  61  N.  Y.  882,  391,  392." 

Where  a  lessee  leases  part  of  the  premises  to  another,  for  the  remainder 
of  his  term,  with  easements  in  the  other  part,  this  is  a  sub-lease  and  not  an 
assignment.    McNeil  v.  KendaU,  128  Massachusetts,  245;  35  Am.  Rep.  373. 
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If  all  the  lessee's  estate  is  transferred,  the  instrament  of  transfer  operates  as 
an  assignment  of  the  lease,  notwithstanding  words  of  demise  instead  of  assign- 
ment are  used,  and  the  reservation  of  rent  to  the  grantor  or  assignor,  and  of 
a  right  of  re-entry  on  non-payment  of  rent,  or  the  non-fulfilment  of  other 
covenants  in  the  instrument.  Sextan  v.  Chicago  S,  Co,^  129  Illinois,  318;  16 
Am.  St.  Rep.  274,  citing  the  principal  case.  The  Court  said :  **  Undoubtedly 
many  cases  may  be  found  wherein  the  lessee  has  granted  to  another  party  his 
entire  term,  retaining  no  reversionary  interest  in  himself,  and  it  has  been 
held  the  relation  of  the  parties  was  that  of  landlord  and  tenant,  —  or  perhaps 
more  correctly,  lessee  and  sub-lessee,  —  because  such  was  clearly  the  intention 
of  the  parties ;  but  this  was  the  result  of  contract  only,  and  not  conclusive 
upon  the  original  landlord,  since  he  was  not  a  party  to  it.  The  relations  of 
landlord  and  assignee  of  a  term,  however,  it  has  been  seen,  do  not  result  from 
contract,  but  from  privity  of  estate,  and  therefore  when  the  original  lessee  haA 
divested  himself  of  his  entire  term,  and  thus  ceased  to  be  in  privity  of  estate 
with  the  original  landlord,  the  person  to  whom  he  has  transferred  that  entire 
term  must  necessarily  be  in  privity  of  estate  with  his  original  landlord,  and 
hence  liable  as  assignee  of  the  term."  Citing  Van  Rensselaer  v.  HaySf  19 
New  York,  68 ;  76  Am.  Dec.  278 ;  Pluck  v.  DigySy  5  Bligh  (N.  S.)  31 ;  Thorn  v. 
Woolcombe,  8  Barn.  &  Aid.  586 ;  Indianapolis,  Sfc.  Union  v.  Cleveland,  ifc.  Ry. 
Co,y  45  Indiana,  281 ;  Blumenberg  v.  Myres,  82  California,  93 ;  91  Am.  Dec. 
560.  To  the  same  effect,  Craig  v.  Summersy  47  Minnesota,  189 ;  15  Lawyers' 
Rep.  Annotated,  236. 

If  a  lessee  assigns  his  lease  for  a  shorter  period  of  time  than  that  for  which 
it  was  granted,  or  if  he  assigns  or  underlets  for  part  only  of  the  premises,  the 
lessor  cannot  maintain  action  against  the  assignee  or  sub-lessee  for  rent. 
FuUon  V.  Stuarty  2  Ohio,  215;  15  Am.  Dec.  542. 


No.  28.  — TAYLOR  v.  SHUM. 
(1797.) 

No.  29.  — HARLEY  v.  KING. 
(1835.) 

RULE. 

The  assignee  of  a  lease  is  only  liable  to  the  original 
lessor  by  reason  of  privity  of  estate;  and  if  he  assigns 
over  to  another,  he  is  not  liable  to  the  lessor  for  any 
breach  occurring  after  the  assignment.  And  if,  after  a 
refusal  by  the  lessor  to  accept  the  assignee's  offer  to  sur- 
render the  premises,  the  latter  assigns  to  a  person  who 
cannot  be  made  responsible  {e.  g.^  to  a  pauper  emigrant), 
this  is  no  fraud  upon  the  lessor. 
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But  the  a4SisigDee  of  a  lease  cannot  by  assigning  to  an- 
other get  rid  of  a  liability  for  breach  incurred  during  the 
continuance  of  his  own  estate. 

Taylor  t.  Slmm. 

1  Bos.  &  P.  21-24  <4  R.  R.  759). 

Landlord  and  Tenant,  —  Assignment  by  Assignee.  —  LiabUitg. 

There  is  no  fraud  in  the  assignee  of  a  term  assigning  over  his  interest,  [21] 
to  whom  he  pleases,  with  a  view  to  get  rid  of  a  lease,  although  such 
person  neither  takes  actual  possession,  nor  receives  the  lease. 

Debt  for  rent  against  the  assignees  of  a  term. 

Pleas.  First,  That  the  term  estate  and  interest  in  the  premises 
did  not  come  to  the  defendants  by  assignment :  and  issue  thereon. 
Second,  That  the  defendants  did  not,  by  virtue  of  any  such  assign- 
ment, enter  into  and  become  possessed  of  the  premises :  and  issue 
thereon.  Third,  That  before  the  rent  demanded,  or  any  part  of  it 
became  due  and  payable,  the  defendants  assigned  to  one  William 
Bishop. 

Beplication.  That  the  said  supposed  assignment  to  the  said 
William  Bishop  in  the  third  plea  mentioned,  was  had  and  made 
by  the  said  defendants,  by  the  fraud  and  covin  of  the  said  defend- 
ants, with  intent  to  defraud  the  said  plaintiff  of  her  said  debt :  and 
issue  joined  thereon. 

*  The  premises  in  question  were  demised  in  the  year  1788  [*  22] 
by  the  plaintiff  to  one  Hannah  Adams,  for  twenty-one  years, 
and  afterwards  came  by  several  mesne  assignments  to  one  Sibley ; 
in  the  year  1792  Sibley  mortgaged  the  lease  to  the  defendants,  who 
on  his  becoming  insolvent,  and  abandoning  the  premises,  took  pos- 
session, and  paid  the  rent  up  to  Christmas,  1795 ;  at  which  time 
they  offered  to  surrender  the  premises  to  the  plaintiff,  and  on  his 
refusal  to  accept,  assigned  over  to  William  Bishop:  since  that  time 
the  defendants  had  neither  enjoyed  the  premises  nor  paid  any 
rent :  nor  had  Bishop  taken  possession,  or  received  the  lease. 

This  cause  came  on  to  be  tried  at  the  sittings  after  last  Hilary 
Term  in  London,  before  Eyre,  Ch.  J.,  when  a  verdict  was  found  for 
the  plaintiff,  with  leave  for  the  defendants  to  move  to  set  it  aside 
and  enter  a  nonsuit. 

Accordingly  lie  Blanc,  Serjt,  having  on  a  former  day  obtained  a 
rule  to  show  cause,  and  cited  the  case  of  £e  Keux  v.  Nash,  Str. 
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1221,  where  an  assignment  to  a  prisoner  in  the  Fleet  was  held 
good, 

Shepherd,  Serjt.,  for  the  plaintiff,  now  produced  an  affidavit, 
stating  that  the  defendants  had  informed  the  plaintiff  that  William 
Bishop,  the  assignee,  lived  in  Harp  Lane ;  but  that  although  upon 
inquiry  one  or  two  persons  of  that  name  were  found  there,  yet  they 
had  no  knowledge  of  the  assignment.  He  admitted  that  the 
defendants  might  select  a  pauper  for  the  purpose  of  assigning  over 
to  him,  but  insisted  that  there  must  be  a  good  and  valid  assign- 
ment, so  as  to  give  the  same  remedy  against  the  pauper  as  might 
have  been  had  against  the  defendants,  otherwise  the  execution 
would  be  fraudulent.  That  if  this  were  not  the  case  they  might 
have  assigned  to  a  nonentity. 

[BuLLER,  J.  —  If  they  execute  to  a  non-entity  it  is  no  assignment.] 

He  contended  that  the  defendants  had  not  legally  divested 
themselves,  for  they  had  not  made  such  an  assignment  as  would 
bind  the  assignee,  he  never  having  had  possession  of  the  premises, 
or  delivery  of  the  lease.  He  cited  PhUpot  v.  Soare,  Ambl.  485, 
where  an  improper  description  of  the  residence  of  the  assignee 
was  one  of  the  grounds  on  which  the  assignment  was  held 
fraudulent. 

Le  Blanc,  contra^  was  stopped  by  the  Court 

Eyre,  Ch.  J.:  — 

It  was  no  part  of  the  case  at  the  trial  that  there  was  no  such 
person  in  existence  as  the  person  described  in  the  assignment ;  the 
assignment  was  admitted  on  the  pleadings.  The  real  ques- 
[*  23]  tion  is,  whether  the  defendants  could  assign  to  whom  *  they 
pleased,  so  as  to  destroy  their  own  liability.  If  you  have 
no  remedy  against  the  assignee,  you  must  lose  your  rent,  and  get 
possession  of  the  premises  as  soon  as  you  can.  The  only  case 
in  which  a  question  of  fraud  c^uld  arise,  is,  where  the  assignor  has 
kept  possession  of  the  premises,  of  which  he  makes  a  profit,  and  has 
made  an  assignment  to  prevent  responsibility.  But  even  there,  if 
the  possession  be  profitable,  there  will  always  be  something  on  the 
premises  for  the  landlord  to  distrain ;  so  that  I  doubt  whether 
there  can  ever  be  such  a  thing  as  a  fraudulent  assignment,  and 
whether  an  issue  on  such  a  point  can  ever  be  well  taken.  It  is 
clear  that  there  is  no  fraud  in  assigning  to  a  b^gar  (^PUdur  v. 
Tovey,  Salk.  81,  4  Mod.  71),  or  to  a  person  leaving  the  kingdom, 
provided  the  assignment  be  executed  before  his  departure.     The 
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defendants  had  a  right  to  divest  themselves  of  the  interest,  by  the 
mere  form  of  an  assignment,  which  drives  the  plaintiff  to  take 
possession. 

BULLBE,  J. :  — 

An  assignee  is  only  liable  while  he  continues  to  be  legal  assignee ; 
that  is,  while  he  is  in  possession  under  the  assignment.  Walker 
V.  Beeves,  Doug.  461  ».,  BuUer's  N.  P.  159.  I  will  first  consider  the 
case  as  it  stood  at  the  trial,  and  next  as  it  stands  upon  the  facts  of 
the  affidavit  What  was  to  be  tried  ?  not  whether  an  assignment 
had  been  made  or  not :  that  was  taken  ex  eancessis  ;  it  was  admitted 
on  the  record.  Where  the  assignor  continues  in  possession,  is  the 
only  case  where  the  replication  per  fravdem  can  be  good;  here 
the  defendants  were  clearly  not  in  possession,  and  had  no  use  of 
the  premises ;  then  what  becomes  of  the  issue  ?  Secondly,  has 
anything  appeared  since  the  trial  to  show  that  justice  has  not  been 
done  ?  the  very  reverse.  Was  the  plaintiff  taken  by  surprise  ?  It 
is  true  that  he  has  found  a  person  of  the  name  of  Bishop,  respect- 
ing whom  there  is  some  doubt,  if  he  be  the  person  mentioned  at 
the  trial ;  but  the  defendants  have  received  no  benefit ;  they  offered 
to  give  up  the  premises,  which  offer  was  refused.  The  plaintiff 
adhered  to  the  strict  point  of  law  against  the  justice  of  the  case ; 
the  law  is  against  him  and  therefore  he  shall  have  no  indulgence. 

Heath,  J.:  — 

This  action  is  founded  on  the  privity  of  estate  (Carth.  177) ;  but 
here  there  is  none,  therefore  the  plaintiff  is  not  entitled  to  recover. 
So  far  from  fraud  appearing,  the  defendants  declared  their 
*  desire  of  surrendering  before  they  assigned,  but  the  plain-  [♦  24] 
tiff  refused  to  accept. 

BooKE,  J ,  of  the  same  opinion.  RuU  absolute. 

Earley  and  another  y.  King. 

2  Crompton,  MeesoD,  &  Roscoe,  18-23  (a.  c.  5  Tyrwhitt,  692;  1  Gale,  100). 

Landlord  and  Tenant.  —  Assignment  hy  Assignee, — LiabilHyfar  Breaches 
before  Assignment, 

The  assignee  of  a  lease  is  liable  for  the  breach  of  a  covenant  running  [IS] 
with  the  land,  incurred  in  his  own  time,  though  the  action  is  not  com- 
menced until  after  he  has  assigned  the  premises. 

Covenant  by  the  plaintiffs  as  assignees  of  the  reversion,  against 
the  defendant  as  assignee  of  the  lessee.    The  declaration,  after 


506  LANDLORD  AND  TENANT. 

Ho.  89. — Harlqr  ▼•  King,  8  Graap.,  K.  &^  K  18,  19. 

stating  the  making  of  the  lease,  and  the  title  of  the  plaintiffs,  and 
the  conveyance  to  the  defendant,  assigned,  by  way  of  breach,  the 
non-performance  of  a  covenant  in  the  lease  to  repair,  alleging  it  to 
be  *'  after  the  assignment  to  the  defendant,  and  during  the  contin- 
uance of  the  demise,  and  whilst  he  was  possessed  of  the  demised 
premises  with  the  appurtenances."     Plea,  that  after  the  defendant 
became  the  assignee  of  the  demised  premises  as  in  the  declaration 
mentioned,  and  before  the  commencement  of  the  suit,  to  wit,  on  the 
28th  day  of  August,  in  the  year  1834,  he  the  defendant,  by  a  cer- 
tain indenture  of  assignment  then  made  and  duly  signed  by  him 
the  defendant,  and   sealed   with  his  seal,  for  the  considerations 
therein  mentioned,  did  bargain,  sell,  assign,  transfer,  and  set  over 
unto  one  William  Plunkett,  his  executors,  administrators,  and  as- 
signs, all  and  singular  the  premises  in  the  declaration  mentioned, 
together  with  the  said  indenture  of  lease  and  the  several  assign- 
ments thereof,  and  the  full  benefit  and  advantage  thereof,  re- 
spectively, to  have  and  to  hold  the  said  premises  unto  the  said 
William  Plunkett,  his  executors,  administrators,  and  assigns,  from 
the  date  thereof,  for  all  the  residue  then  to  come  and  unexpired  of 
the  said  term  of  years  demised  by  the  said  indenture  of  lease,  sub- 
ject, nevertheless,  to  the  payment  of  the  yearly  rent  thereby  re- 
served, and  to  the  performance  of  the  covenants  therein  contained, 
and  which  on  the  lessee's  or  assignee's  part  were  to  be  observed 
and  performed :  by  virtue  of  which  said  indenture  of  assignment 
the  said  William  Plunkett,  afterwards,  to  wit,  on  the  day 
[*  19]  and  year  last  aforesaid,  entered  into  the  said  demised  *  prem- 
ises, with  the  appurtenances,  and  became,  and  was  thereof 
possessed,  for  the  residue  of  the  said  term  then  to  come  and  unex- 
pired, whereof  the  plaintiffs,  on  the  day  and  year  last  aforesaid,  had 
notice  (concluding  with   a  verification).     Eeplication:   That  the 
said  breach  of  covenant  alleged  and  complained  of  in  the  said 
declaration  was  committed  by  the  defendant  after  the  said  assign- 
ment to  him  in  the  said  declaration,  and  whilst  he  continued  such 
assignee,  and  before  the  making  or  signing  of  the  said  supposed 
indenture  of  assignment  in  the  said  plea  mentioned  (concluding 
to  the  country).     Demurrer :  That  the  replication  is  not  suflScient 
in  law,  because  it  does  not  traverse  any  matter  alleged  in  the  plea 
or  put  in  issue  thereby,  or  confess  and  avoid  the  allegation  therein, 
or  admit  or  deny  that  the  said  assignment  in  the  said  plea  men- 
tioned was  before  the  commencement  of  the  suit  or  otherwise, 
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and  leaves  the  traversable  fact  tendered  by  the  plea  wholly  unan- 
swered, &c,  &c.    Joinder. 

Petersdorff,  in  support  of  the  demurrer.  —  The  question  in  this 
case  is,  whether  the  assignee  of  a  lease  containing  a  covenant  to 
repair  is  liable,  after  an  assignment  by  him,  for  a  breach  incurred 
before  such  assignment ;  and  it  is  submitted  that  he  is  not  liable. 
The  liability  of  an  assignee  depends  upon  the  privity  of  estate  be- 
tween him  and  the  assignor,  and  with  the  ceasing  of  that  privity 
the  liability  also  ceases.  One  of  the  earliest  and  principal  cases  on 
this  subject  is  that  of  Pitcher  v.  Tovey,  1  Salk.  81,  Holt,  73, 4  Mod.  71, 
12  Mod.  23, 1  Show.  340,  which  was  an  action  of  covenant  against  an 
assignee  for  rent  due  after  the  assignment.  The  Court  there 
said,  that  covenant  *  would  lie  against  the  defendant  "  for  [*  20] 
rent  due  in  his  own  time,  but  not  after."  This  expression, 
it  must  be  observed,  is  ambiguous,  and  may  signify  either  that  the 
action  is  not  maintainable  for  rent  not  due  in  his  own  time,  or  that 
it  is  not  maintainable  if  brought  after  his  own  time.  There  ap- 
pears to  be  no  other  authority  at  common  law  with  regard  to  the 
liability  of  an  assignee  after  assignment  for  a  cause  of  action  accru- 
ing before  assignment.  There  are,  however,  several  cases  in  equity 
from  which  it  may  be  collected  that  the  liability  of  the  assignee  at 
law  ceases  with  the  assignment  over.  The  first  of  those  cases  is 
that  of  Treackle  v.  Coke,  1  Vern.  165,  1  Eq.  Ca.  Ab.  47.  There,  an 
assignee  of  a  lease,  rendering  rent,  having  enjoyed  the  land  for  six 
years,  assigned  over.  The  bill  was  to  account  for  the  time  he  had 
enjoyed.  The  defendant  pleaded  a  judgment  upon  a  demurrer  at 
law,  but  the  plea  was  overruled ;  for,  though  in  strictness  of  law 
there  was  no  privity  of  contract  *  to  charge  the  assignee,  yet  in 
equity  he  must  certainly  be  chargeable  for  such  time  as  he  received 
the  profits.  From  this  decision,  therefore,  it  appears  that  the  plain- 
tiffs had  failed  in  an  attempt  to  establish  the  liability  of  the 
assignee  at  common  law.  Upon  the  authority  of  this  case,  that 
of  Philpot  V.  Hoare,  Amb.  480,  2  Atk.  219,  was  decided.  There  it 
was  assumed,  by  the  counsel  in  argument,  that  an  assignee,  after 
assignment,  was  discharged  at  law  from  arrears  of  rent  accruing  in 
his  own  time;  and  Lord  Hardwioee  says:  "As  to  the  arrears  of 
rent "  (tl^ose  accruing  in  the  assignee's  time), "  I  am  clear  of  opinion, 
that  the  plaintiff  has  a  remedy  for  them  in  this  Court,"  implying, 

1  Quaerty  estate.    The  word  "  estate  *'  is  need  by  the  Yics-Chakcbllor  in  referriDg 
to  this  case,  in  Onslow  y.  Carrie,  3  Madd.  341. 
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that  at  law  the  remedy  was  lost  [Paeke,  B.  — Philpot  v.  Eoare 
is  no  authority  to  show  that  in  a  case  like  the  present  it  was 
[*  21]  *  necessary  to  resort  to  the  assistance  of  a  Court  of  equity. 
There  the  assignee  having  paid  the  rent  incurred  in  her  own 
time,  assigned  the  premises  on  the  26th  March,  1739,  and  the  rent 
in  question  became  due  after  the  assignment,  viz.  at  Lady-day, 
1740  ;  so  that  the  question  there  was,  whether  or  not  the  assign- 
ment was  fraudulent]  In  a  subsequent  case.  Lord  Habdwicke 
again  uses  expressions  showing  that  his  opinion  was,  that  the  les- 
sor in  these  cases  had  lost  his  remedy  at  law.  In  VcUliant  v. 
Dodemeed,  2  Atk.  546,  he  says :  "As  he  (the  assignee)  has  made  an 
assignment  to  Lomax,  Yalliant  has  no  remedy  for  these  arrears  at 
law,  and  is  under  a  necessity  for  coming  into  this  Court  for  its 
assistance."  [Parke,  B.  —  In  that  case  also  the  lessor  sought  to 
render  the  assignee  liable  for  rent  accruing  after  the  assignment 
It  seems  in  these  cases  to  have  been  doubted  whether  the  assignee 
is  liable  at  law  for  a  breach  in  his  own  time ;  but  it  is  quite  clear 
that  he  is  so  liable.  Are  there  no  stronger  authorities  than  these  ?] 
There  is  a  judgment  of  Sir  T.  Plumer's  to  the  same  effect  as  those 
already  cited,  in  which  he  says :  "  Equity  gives  relief  to  a  landlord 
for  his  rent  in  cases  of  assignment ;  first,  where  the  assignment  is 
merely  colourable  and  fictitious,  the  possession  remaining  with  the 
assignor ;  or,  secondly,  where,  though  there  be  a  real  assignment, 
yet  it  has  been  made  for  the  purpose  of  depriving  the  landlord  of 
his  legal  remedies  for  rent  due  after  breaches  of  covenant  incurred 
previous  to  the  assignment"  Onslow  v.  Corrie,  2  Madd.  330,  341. 
In  this  case  the  Vice-chancellor  cites  a  decision  of  Lord  Chancel- 
lor CowPER  to  the  same  effect :  ''  In  a  manuscript  note  of  a  case 
in  Michaelmas  Term,  12  Qeo.  IL,  furnished  me  by  Mr.  Maddock, 
Mr.  Fazakerley  cited  a  case  which  was  before  Lord  Chancellor 
CowPER,  in  which  it  was  agreed,  that,  when  a  lease  is  assigned  to 
one,  and  he  assigns  to  a  third  person,  that  though  the  lessor 
[*  22]  has  strictly  no  remedy  *  against  the  first  assignee,  the  priv- 
ity of  estate  being  determined,  yet  if  it  appear  that  the  see- 
ond  assignment  was  made  in  order  to  exonerate  and  discharge  the 
assignor  of  rent  due  to  the  lessor,  this  Court  will  look  upon  it  as  a 
fraud,  and  oblige  such  assignor  to  pay  the  rent  accrued  in  his  own 
time,  notwithstanding  the  privity  of  estate  being  determined,  and 
there  being  no  covenant  from  such  second  assignor." 
Lord  Abinger,  C.  B.  —  This  is  an  action  brought  by  a  lessor 
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against  an  assignee  of  the  lease,  upon  a  covenant  running  with  the 
land,  for  a  cause  of  action*  accruing  in  the  time  of  the  assignee,  and 
before  the  assignment  made  by  him.  The  defence  is,  that  the 
assignment  by  the  defendant  took  place  before  the  action  was 
brought,  and  that,  in  order  to  render  an  assignee  liable,  it  must 
appear  not  only  that  he  is  sued  upon  a  cause  of  action  arising  in 
his  own  time,  but  likewise  that  the  suit  was  commenced  before  the 
assignment,  for  that  by  such  assignment  the  privity  of  estate  upon 
which  only  the  lessor  can  proceed  is  determined.  By  the  neglect 
of  the  assignee  to  repair,  a  breach  was  incurred  in  his  own  time, 
and  a  right  of  action  thereupon  vested  in  the  plaintiffs.  What  is 
there,  then,  to  divest  that  right  of  action,  and  to  deprive  the  party 
of  his  remedy,  his  right  to  which  was  complete  before  the  assign- 
ment ?  The  argument  for  the  defendant  would  establish  the  posi- 
tion that  all  assignees,  by  a  secret  assignment  to  an  insolvent,  may 
divest  themselves  of  all  liability  for  any  breach  of  covenant  which 
they  may  have  incurred.  The  principle  of  law  is,  that  so  long  as 
the  privity  of  estate  continues,  the  assignee  is  liable  upon  all  cove- 
nants running  with  the  land.  If,  upon  the  breach  of  any  such 
covenant,  the  lessor  may  sue  him  during  the  continuance  of  the 
assignment,  what  is  there  to  prevent  him  from  bringing  his  action 
after  the  assignment?  There  may  be  cases  of  specific 
breaches  of  covenant,  where  to  *  hold  the  contrary  would  [*  23] 
be  to  commit  great  injustice.  A  covenant  may  exist  with 
regard  to  maintaining  machinery  or  other  valuable  property,  the 
omission  to  perform  which  by  the  successive  tenants  of  the  prem- 
ises nothing  could  repair.  If  the  assignee  can  free  himself  by 
assignment  from  the  liability  to  make  good  his  own  default,  is  his 
assignee  to  be  charged  with  the  whole  amount,  or  to  whom  is  the 
lessor  to  resort  ?  It  can  never  be  contended,  that,  by  an  assign- 
ment to  a  beggar,  an  assignee  shall  be  allowed  to  free  himself  from 
his  vested  liabilities. 

Parke,  Bolland,  and  Alderson,  BE.,  concurred. 

Judgment  for  the  plaintiff. 

ENGLISH  NOTES. 

See  this  topic  to  some  extent  dealt  with  in  the  Notes  to  Kos.  8-10 
of  "Executor,"  12  R.  C.  61,  62. 

The  assignee  of  the  term  is  liable  by  reason  of  pririty  of  estate  on 
the  covenants  which  run  with  the  land;  and  for  this  purpose  it  is 
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immaterial  whether  he  has  taken  possession  or  not.  Walker  v.  Beeves 
(1781),  2  Dougl.  461  n.,  3  Dougl.  19.  It  was  indeed  once  decided  by 
Lord  Mansfield  that  an  assignee  by  way  of  mortgage  who  had  not 
taken  possession  was  not  liable  on  the  covenants.  Eaton  y.  Jaquea 
(1780),  2  Dougl.  455.  But  in  the  case  of  Williams  v.  Bosanquet 
(1819),  1  Brod.  &  Bing.  238,  21  E.  E.  585,  where  an  assignment  of  a 
term  had  been  taken  subject  to  a  proviso  for  redemption  for  repayment 
of  the  mortgage  money  in  the  usual  form,  and  the  mortgagee,  who  had 
not  taken  possession,  was  sued  on  the  covenants ;  the  question  of  lia- 
bility was  argued  before  ten  out  of  twelve  Judges  (the  other  two  being 
unavoidably  absent);  and  they  decided  that  the  mortgagee  was  liable 
—  a  great  majority  being  of  opinion  that  Eaton  v.  Jaques  was  not 
rightly  decided.  To  avoid  this  liability  it  is  the  invariable  practice 
in  England  for  mortgages  of  leasehold  property  to  be  made  by  way  of 
underlease  for  a  term  wanting  one  or  more  days  of  the  full  term  of 
the  principal  lease. 

AMERICAN  NOTES. 

These  cases  are  much  cited  in  Wood  on  Landlord  and  Tenant,  sect.  337, 
and  by  Washburn  on  Real  Property,  p.  525,  and  in  Taylor  on  Landlord  and 
Tenant.  See  Stewart  v.  Long  Island  R.  Co,,  102  New  York,  601 ;  55  Am. 
Rep.  844.  Mr  Wood  says  (supra) :  "  A  lessee  during  his  occupation  holds 
both  by  privity  of  estate  and  contract.  His  privity  of  estate  tarminates  with 
the  term,  and  by  an  assignment  he  divests  himself  of  this  privity  and  trans- 
fers it  to  his  assignee,  because  it  is  annexed  to  and  passes  with  the  estate. 
The  assignee  takes  all  the  interest  of  his  assignor,  and  subject  to  all  the  cov- 
enants and  conditions  which  are  annexed  to  the  estate,  and  run  with  the 
land,  and  so  long  as  he  remains  in  possession  must  perform  them,  and  this 
embraces  a  covenant  to  pay  taxes  on  the  land."  Citing  Post  v.  Keamet/j 
2  New  York,  394 ;  State  v.  Martin,  14  Lea  (Tennessee),  92 ;  52  Am.  Rep.  167. 
'*  An  assignee  being  liable  to  the  original  lessor  or  his  assigns  only  in  respect 
of  privity  of  estate,  may  get  rid  of  such  liability  by  an  assignment  over, 
except  as  to  previous  breaches ;  with  respect  to  which  he  will  continue  liable 
both  at  law  and  in  equity.  Such  an  assignment  may  be  made  to  a  beggar  or 
to  a  married  woman."    Citing  the  principal  cases. 

The  doctrine  of  the  Rule  was  held  as  to  assignees  in  bankruptcy  and  in- 
solvency in  Bell  v.  Am,  Prot.  League,  163  Massachusetts,  558;  47  Am.  St. 
Rep.  481 :  **  And  this  assignment  may  be  made  to  any  one,  however  irrespon- 
sible he  may  be,  provided  the  assignor  does  not  retain  any  interest  in  the 
thing  assigned."  And  although  made  for  the  express  purpose  of  avoiding 
liability,  and  though  a  premium  is  given  as  an  inducement  to  accept  the 
transfer.  Johnson  v.  Sherman,  15  California,  287 ;  76  Am.  Dec.  481.  But  in 
Childs  V.  Clark,  3  Barbour  Chancery  (N.  Y.),  52,  the  condition  is  made 
"  that  the  assignment  is  not  merely  colorable  or  fraudulent,"  citing  Taylor  v. 
Shum. 
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**  Each  snccessive  assignee  would  be  liable  for  covenants  maturing  while 
the  title  was  held  by  him,  because  of  privity  of  estate;  but  he  would  not  be 
liable  for  those  previously  broken  or  subsequently  maturing,  because  of  the 
absence  of  any  contract  relations  with  the  lessor.  While  he  holds  the  estate 
and  enjoys  its  benefits  he  bears  its  burdens;  but  he  lays  down  both  the 
estate  and  its  burdens  by  an  assignment,  even  though,  as  said  in  some  of  the 
cases,  his  assignment  be  to  a  beggar."  Washington  Nat.  Gas  Co,  v.  Johnson, 
123  Penn.  State,  553 ;  10  Am.  St.  Rep.  573.  Citing  Negley  v.  Morgan,  46 
Penn.  St.,  281,  which  cites   Taylor  v.  Shum. 

But  the  original  lessee  remains  liable  on  his  covenants  to  pay  rent,  &c., 
even  after  his  assignment  of  the  term  to  a  third.  Grommes  v.  St,  Paul  Trust 
Co.^  147  Illinois,  634;  37  Am.  St.  Rep.  248,  and  notes;  Washington  Nat,  Gas 
Co.  v.  Johnson,  123  Penn.  State,  576 ;  10  Am.  St.  Rep.  553,  and  notes. 

Mr.  Washburn  sums  up  the  doctrine  in  question  as  follows :  **  There  is  an 
important  distinction  to  be  observed  between  express  and  implied  covenants 
in  a  lease,  since  one  who  enters  into  an  express  covenant  remains  bound  by  it 
though  the  lease  be  assigned  over,  while  such  as  are  implied  are  cbextensive 
only  with  the  occupation  of  the  premises,  the  lessee,  for  instance,  not  being 
liable  under  his  implied  covenant 'for  rent  after  his  assignment  to  another, 
and  the  acceptance  of  rent  by  the  lessor  from  the  assignee.  The  lessee  re- 
mains liable  upon  his  express  covenant  to  pay  rent,  notwithstanding  his  hav- 
ing assigned  his  lease  with  the  lessor's  assent,  and  the  lessor  may  have 
accepted  rent  from  the  assignee.  The  lessor,  in  such  case,  may  sue  the  lessee 
or  his  assignee,  or  both,  at  his  election,  and  at  the  same  time,  though  he  can 
have  but  one  satisfaction.  The  lessee  continues  liable  upon  his  personal 
covenant,  in  the  nature  of  a  surety  for  his  assignee,  who  is  ultimately  liable 
to  him  for  the  amount  paid  by  him.  But  the  liability  of  a  lessee  upon  the 
implied  covenants  in  his  lease  continues  only  so  long  as  he  holds  the  estate, 
where  he  assigns  with  the  consent  of  the  lessor,  as  it  depends  upon  the 
privity  of  estate.  This  is  true  in  respect  to  assignees,  both  as  to  express  and 
implied  covenants,  and  their  liability  depends  upon  and  ceases  with  the 
privity  of  estate  between  them  and  the  lessors.  Such  assignee:  therefore  is 
not  liable  for  any  breach  committed  before  he  became  assignee,  nor  for  any 
such  breach  occurring  after  he  has  parted  with  the  estate  and  possession  to  a 
new  assignee,  although  he  did  this  for  the  very  purpose  of  escaping  such 
liability,  because  by  so  doing  he  destroys  the  privity  of  estate  on  which  it 
depends." 
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No.  30.^NICK:ELLS  v.  ATHERSTONE. 
(Q.  B.  1847.) 

No.  31.  — PHENfi  V.  POPPLEWELL 
(Q.  B.  1862.) 

RULE. 

A  SURRENDER  of  a  lease  by  operation  of  law  will  be 
effected  by  an  agreement  followed  by  unequivocal  acts  of 
giving  up  possession  by  the  tenant  and  taking  possession 
by  the  landlord,  or  by  a  new  tenant  with  the  concurrence 
of  both. 

Viekells  v.  Atherttono. 

10  Queen's  Bench,  944-951  (a.  c.  16  L.  J.  Q.  B.  371 ;  11  Jar.  778). 

Landlord  and  Tenant.  —  Lease.  —  Surrender  by  Operation  of  Law,  —  Giving  up 
Possession  by  Former  Lessee. 

[944]  Defendant  held  premises  as  tenant  to  plaintiff  under  a  memorandam 
of  agreement,  for  three  years.  He  left  the  premises  in  the  first  year. 
On  application  being  then  made  by  plaintiff  for  rent  dae,  defendant,  by 
letter,  authorised  plaintiff  to  let  the  premises  to  any  one  else.  Plaintiff  then 
let  them  to  another  tenant  for  three  years,  and  gave  him  possession.  Held, 
in  an  action  of  debt  on  the  original  agreement,  that  these  facts  constituted  a 
surrender  by  operation  of  law. 

Debt  on  a  demise  of  rooms,  &c.,  by  plaintiff  to  defendant  for 
three  years  from  March  Ist,  1844,  at  the  yearly  rent  of  £100  pay- 
able quarterly  in  advance :  averment,  that  defendant  entered,  and 
was  possessed  until  lat  September,  1845. 

Pleas.  1.  Traversing  the  demise.  2.  Eviction  by  plaintiff.  3. 
Surrender.     Traverses  of  pleas  2  and  3. 

On  the  trial,  before  Wightman,  J.,  at  the  London  sittings  after 
Easter  Term,  1846,  the  following  appeared  to  be  the  material  facts. 
The  rooms  were  let  by  plaintiff  to  defendant  under  a  memoran- 
dum of  agreement  dated  26th  February,  1844,  on  the  terms  speci- 
fied in  the  declaration.  The  defendant  entered,  and  paid  rent  for 
the  first  two  quarters,  beginning  respectively  March  1st  and  June 
let,  1844.  In  August,  1844,  the  defendant  removed  his  property 
from  the  rooms  and  left  them,  and  applied  to  the  plaintiff  to  take 


R.  C.  VOL.  XV.]      SECT.  II.      LEASES,  ETC.      (c)   ASSIGNMENT,  ETC.      513 
Ho.  30.  —  Hiokelli  ▼.  Athmtone,  10  Q.  B.  944^M6. 

them  off  his  hands.  The  plaintiff  refused.  The  defendant  then 
asked  the  plaintiff  to  let  the  rooms  for  him ;  and  the  plaintiff  said 
he  would  try  to  do  so.  On  3rd  September,  1844,  the  defendant 
being  then  absent,  the  plaintiff  applied  to  his  daughter  for  the  rent 
due  on  1st  September.  In  reply,  the  following  letter  was  written 
by  the  defendant  to  the  plaintiff. 

"  Edinburgh,  11th  September,  1844. 

"  SiB,  —  I  heard  from  my  daughter  that  you  expressed 
*  your  intention  to  take  legal  measures  against  me  unless  [*  945] 
the  ensuing  quarter  rent  were  paid  on  the  very  day  com- 
mencing the  quarter.  I  consider  such  a  step  would  be  harsh ;  and 
under  present  circumstances  it  would  be  utterly  useless.  It  will 
probably  be  six  months  before  I  can  finally  leave  Scotland,  as  the 
greater  part  of  my  business  connection  lies  in  this  country.  I 
trust,  however,  that  you  may  be  able  to  let  the  rooms  to  some 
other  person,  and  on  better  terms.  E.  Athekstone." 

On  29th  September,  1844,  the  plaintiff,  without  any  further 
communication  with  the  defendant,  let  the  room  in  question,  to- 
gether with  some  others,  to  a  Mr.  Bullock,  for  three  years  from 
that  day,  at  £120  a  year,  payable  quarterly  in  advance.  Mr.  Bul- 
lock paid  the  first  two  quarters,  but  subsequently  became  insolvent 
The  present  action  was  then  brought,  claiming  from  the  defendant 
the  four  quarters'  rent  from  September  1st,  1844,  to  September  1st, 
1845,  under  the  agreement  of  February,  1844;  but  credit  was 
given  to  the  defendant  for  the  first  two  quarters'  rent,  which  the 
plaintiff  had  received  from  Bullock. 

Wightman,  J.,  left  it  to  the  jury  to  say  whether  the  plaintiff 
agreed  to  the  terms  offered  by  the  defendant  in  his  letter  of  11th 
September,  and  accepted  Bullock  as  his  tenant  in  substitution  and 
discharge  of  the  defendant.  The  jury  found  that  the  plaintiff  did 
accept  Bullock  as  his  tenant  in  discharge  of  the  defendant.  Ver- 
dict for  the  plaintiff,  under  the  direction  of  the  learned  Judge,  on 
the  first  issue,  for  the  defendant  on  the  other  issues,  with  leave  to 
the  plaintiff  to  move  to  enter  a  verdict  for  himself  for  £50  on 
either  or  both  the  other  issues. 

A  rule  nisi  having  been  accordingly  obtained, 

*  Bramwell,  in  this  term,  showed  cause.^    The  tenant  [*  946] 

1  May  25th.    Before  Lord  BENMAir,  Ch.  J.,  Patteso^t,  Wightman,  and  Erle,  JJ. 
VOL.  XV.  —  33 
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has  by  writing  consented  to  the  reletting  of  the  premises ;  and 
the  landlord  has  relet  them;  and  the  question  is,  whether  the 
landlord  can  still  maintain  this  action.  In  the  first  place,  this  is  a 
surrender  by  act  and  operation  of  law,  on  the  principle  recognised 
in  Thomas  v.  Cook,  2  B.  &  Aid.  119  (20  R.  R  374);  Walker  v. 
Richardson,  2  M.  &  W.  882,  6  L.  J.  (N.  S.)  Ex.  229 ;  Beeve  v.  Bird, 
1  C,  M.  &  R  31,  4  Tyr.  612,  and  Bees  v.  Williams,  2  C,  M.  &  E. 
581,  Tyr.  &  G.  23 ;  and  Thomas  v.  Cook  was  treated  as  a  case  of 
authority  in  Doe  d.  Hull  v.  Wood,  14  M.  &  W.  682.  It  is  true 
that  in  Lyon  v.  Beed,  13  M.  &  W.  285,  13  L.  J.  Ex.  377,  a  doubt 
had  been  previously  cast  by  the  Court  of  Exchequer  on  the  author- 
ity of  Thomas  v.  Cook  and  Walker  v.  Bichardson,  But  it  is  said 
(p.  309)  that  perhaps  the  former  "case  itself,  and  others  of  the 
same  description,  might  be  supported  upon  the  ground  of  the 
actual  occupation  by  the  landlord's  new  tenants,  which  would  have 
the  effect  of  eviction  by  the  landlord  himself  in  superseding  the 
rent  or  compensation  for  use  and  occupation  during  the  continu- 
ance of  that  occupation."  If  so,  the  defendant  here  has  been 
evicted,  and  is  entitled  to  succeed  on  that  issue.  [Patteson,  J.  — 
How  could  there  be  an  eviction,  if  the  defendant  assented?]  If 
there  was  no  surrender,  the  plaintiff  could  justify  his  putting  in  a 
new  tenant  only  on  the  ground  of  leave  and  license :  but  no  such 
leave  was  given ;  for  the  letter  which  must  be  relied  upon  as 
showing  it  was  conditional  on  the  plaintiffs  allowing  the  defend- 
ant to  give  up  the  tenancy. 
[*  947]  'But,  in  addition  to  this,  the  letter  of  11th  September 
was  itself  sufficient  to  surrender  the  term,  under  Stat.  29 
C.  II.,  c.  3,  s.  3.  No  particular  form  of  words  is  necessary  where 
the  intention  is  manifest.     Farmer  d.  Earl  v.  Bogers,  2  Wils.  26. 

Watson  and  Hugh  Hill,  contra. -^-l.  This  is  no  surrender  by 
operation  of  law.  That  is  defined  in  Lyon  v.  Beed,  13  M.  &  W. 
306,  to  be  "  an  act  done  by  or  to  the  owner  of  a  particular  estate, 
the  validity  of  which  he  is  estopped  from  disputing,  and  which 
could  not  have  been  done  if  the  particular  estate  continued  to 
exist"  Therefore,  as  the  Court  goes  on  to  show,  the  intention  of 
the  parties  has  nothing  to  do  with  it.  That  the  particular  tenant 
"  agrees  to  an  act  done  by  the  reversioner  is  not  sufficient."  This 
case,  and  the  authorities  cited  in  Com.  Dig.  Surrender,  (I.  1)  and 
(I.  2),  fully  bear  out  the  proposition ;  and  the  principles  established 
by  those  authorities  must  be  looked  to  as  fixing  the  principle  of 


R.  C.  VOL.  XV.]      SECT.  H.      LEASES,  ETC.      (c)   ASSIGNMENT,   ETC.      515 
Ho.  80.  —  Hiekells  ▼.  Athentone,  10  Q.  B.  947-949. 

surrender  by  operation  of  law,  rather  than  modem  cases,  the  earli- 
est going  no  farther  back  than  1812.  A  mere  naked  consent  by 
the  defendant  is  no  estoppel :  to  which  point  Swift  v.  Heathy  Car- 
thew,  110.  See  Bro.  Ab.,  tit.  Surrender,  pi.  48,  is  cited.  [Patte- 
SON,  J.,  referred  to  Gore  v.  WHght,  8  A.  &  E.  118,  7  L.  J.  (N.  S.) 
Q.  B.  147.]  There,  the  agreement  was  specially  pleaded  to  an 
action  of  debt  for  rent,  *as  a  contract  by  the  plaintiff  to  forego  the 
rent  2.  Nor  is  the  letter  a  surrender  in  writing.  That  no  par- 
ticular form  of  words  is  necessary  to  constitute  a  surrender  under 
the  Statute  of  Frauds  is  true :  but  the  words  must  imply  an 
immediate  surrender :  here,  nothing  of  the  kind  *  appears  [*  948] 
in  the  letter,  but  a  mere  request  to  the  landlord  to  relet, 
which  is  obviously  inconsistent  with  its  containing  an  immediate 
surrender.  Weddall  v.  Capes,  1  M.  &  W.  50,  Tyr.  &  G.  430.  And 
Doe  d.  Murrell  v.  Milward,  3  M.  &  W.  328,  7  L.  J.  (N.  S.)  Ex. 
57  (No.  51,  post),  and  Johnstone  v.  Hudlestoney  4  B.  &  C.  922 
(No.  49,  post},  equally  show  that  these  prospective  words  do  not 
constitute  a  surrender.  3.  Neither  can  the  putting  in  a  new  tenant 
be  regarded  as  an  eviction  by  the  landlord,  the  defendant  himself 
having  expressly  assented  to  it. 

Undoubtedly  Thomas  v.  Cook,  2  B.  &  Aid.  119  (20  E.  R  374), 
can  hardly  be  distinguished  from  this  case;  but  that,  as  far  as 
regards  the  points  in  question,  must  be  considered  as  overruled, 
and  rightly,  by  Lyon  v.  Beed,  13  M.  &  W.  285,  305-310. 

Cur.  adv,  -imtt. 

Lord  Denman,  Ch.  J.,  now  delivered  judgment. 

In  this  case,  the  defendant  being  the  lessee  in  possession  of  the 
premises,  the  plaintiff,  his  landlord,  with  his  consent,  let  them  to  a 
new  tenant,  and  put  him  in  possession,  and  discharged  the  defend- 
ant from  his  liability  as  tenant. 

The  Judge  who  tried  the  case  held  that  these  facts  constituted 
a  surrender  by  operation  of  law,  and,  therefore,  a  defence  against 
the  plaintiffs  claim  for  rent.  The  correctness  of  that  holding  has 
been  brought  into  question  before  us  in  consequence  of  the  opinion 
expressed  by  the  Court  of  Exchequer  in  Zyon  v.  Beed  ;  but  we  are 
of  opinion  that  it  is  correct.  If  the  expression  "surrender  by 
operation  of  law"  be  properly  "applied  to  cases  where  the^owner 
of  a  particular  estate  has  been  party  to  some  act,  the 
validity  of  which  *  he  is  by  law  afterwards  estopped  from  [♦  949] 
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disputing,  and  which  would  not  be  valid  if  his  particular  estate 
had  continued/'  it  appears  to  us  to  be  properly  applied  to  the 
present  As  far  as  the  plaintiff,  the  landlord,  is  concerned,  he  has 
created  an  estate  in  the  new  tenant  which  he  is  estopped  from 
disputing  with  him,  and  which  is  inconsistent  with  the  continuance 
of  the  defendant's  term.  As  far  as  the  new  tenant  is  concerned, 
the  same  is  true.  As  far  as  the  defendant;  the  owner  of  the  par* 
ticular  estate  in  question,  is  concerned,  he  has  been  an  active  party 
in  this  transaction,  not  merely  by  consenting  to  the  creation  of  the 
new  relation  between  the  landlord  and  the  new  tenant,  but  by 
giving  up  possession,  and  so  enabling  the  new  tenant  to  enter. 

If  the  defendant  cannot  technically  be  said  to  be  estopped  from 
disputing  the  validity  of  the  estate  of  the  new  tenant,  still,  accord- 
ing to  the  doctrine  of  Pickard  v.  Sears,  6  A.  &  E.  469,  he  would  be 
precluded  from  denying  it  with  effect;  and  the  result  is  nearly 
the  same  as  an  estoppel.  If  an  act  which  anciently  really  was,  in 
contemplation  of  law,  and  has  always  continued  to  be,  an  act  of 
"notoriety,  not  less  formal  and  solemn  than  the  execution  of  a, 
deed,  such  as  livery,  entry,  acceptance  of  an  estate,  and  the  like 
(Lyon  V.  Beed,  13  M.  &  W.  309),"  be  required  as  requisite  for  a 
surrender  by  operation  of  law,  and  if  the  acts  of  the  three  parties 
are  regarded  together,  this  requisite  is  here  found.  Indeed  the 
notoriety  is  essentially  greater  than  that  which  accompanies  a 
parol  redemise  between  the  same  landlord  and  tenant,  which  is  a 
clear  surrender  by  operation  of  law.     In  the  present  case  three  are 

concerned,  and  there  is  an  actual  change  of  possession :  in 
[*  950]  the  other,  *  two  are  concerned,  and  there  is  no  change  of 

possession.  This  surrender  by  operation  of  law  has  been 
judicially  recognised  in  each  of  the  superior  courts :  Matthews  v. 
Sawell,  8  Taunt.  270 ;  Tho7nas  v.  Cook,  2  B.  &  Aid.  119  (20  E.  E. 
374) ;  Walker  v.  Richardson,  2  M.  &  W.  882  ;  Beesw,  Williams,  2  C. 
M.  &  E.  581,  Tyr.  &  G.  23  ;  and  held  valid  at  Nisi  Prius  in  StoTie 
V.  Whiti?ig,  2  Stark.  235  (19  R  E.  710),  and  many  subsequent 
cases.  When  the  decisions  on  a  point  are  numerous  and  uniform, 
and  carrj*^  into  effect  the  lawful  intentions  of  the  parties  according 
to  the  truth,  and  are  opposed  by  no  principle,  the  law  on  the  point 
ought  not  to  be  considered  doubtful  because  the  reported  decisions 
are  only  of  modern  date,  as  the  fact  that  the  reports  on  the  point 
do  not  begin  till  lately  may  arise  from  there  being  no  question  on 
the  point  in  earlier  times.     Indeed,  in  1809,  it  seems  probable  that 
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a  restoration  of  the  possession  to  the  landlord  and  a  discharge  of 
the  tenant  by  him  was  considered  a  surrender  by  operation  of  law. 
The  defence  in  Molldtv.  Brayne,  2  Camp.  103  (11  R  R  676),  was 
shaped  on  that  principle ;  but,  as  the  evidence  failed  to  show  a 
change  of  possession  by  mutual  consent  of  landlord  and  tenant,  the 
defence  failed.  In  Whitehead  v.  Clifford,  5  Taunt.  518  (15  R  R 
579),  where  there  was  such  change  of  possession  by  mutual  con- 
sent, the  defence  to  a  claim  for  use  and  occupation  succeeded ;  and 
the  Court  distinguished  the  case  from  MoUett  v.  Brayne  for  that 
reason. 

Where  there  is  an  agreement  to  surrender  a  particular  estate, 
and  the  possession  is  changed  accordingly,  it  is  more  probable  that 
the  Legislature  intended  to  give  effect  to  an  agreement  so 
proved,  as  a  surrender  *  by  operation  of  law,  than  to  allow  [*  951J 
either  party  to  defeat  the  agreement  by  alleging  the 
absence  of  written  evidence.  Although  we  do  not  assent  to  the 
observations  upon  the  line  of  cases,  from  Thomas  v.  Cook,  2  B.  & 
Aid.  119  (20  R  R  374),  downwards,  in  the  learned  and  able  judg- 
ment given  in  Lyon  v.  Beed,  13  M.  &  W.  285, 13  L.  J.  Ex.  377,  we 
wish  to  express  our  entire  concurrence  in  the  decision  of  that 
case.  The  question  there  was  not  upon  the  estate  of  the  tenant  in 
possession  of  the  premises,  but  upon  the  title  of  the  plaintiff  as 
assignee  of  the  reversion ;  whether  a  lease  of  the  reversion,  granted 
to  Ord  and  Planta  in  1812,  for  ninety -nine  years,  could  be  pre- 
sumed to  be  surrendered,  from  the  fact  that  such  lease  was  found 
among  the  deeds  of  the  tenant  in  fee,  who  had  granted  in  1814  a 
term  in  the  reversion  to  Osborne  and  Burt,  through  whom  the 
plaintiff  claimed.  There  was  no  change  in  the  possession  of  the 
land.  No  actual  change  in  the  possession  of  the  reversion  could  be 
made  apparent ;  and  the  facts  stated  lead  to  the  conclusion  that 
Ord  and  Planta  did  not  know  of  the  demise  to  Osborne  and  Burt ; 
but  the  probability  is,  that  the  term  in  them  as  trustees  had  been 
forgotten  at  the  time  when  their  concurrence  was  requisite  for  the 
new  lease. 

As  the  defendant  is  entitled  to  our  judgment  on  this  point,  it  is 
not  necessary  to  consider  the  effect  of  his  letter  as  evidence  of  a 
surrender. 

Bute  discharged. 
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[235]     Landlord  and  Tenant.  —  Surrender  of  Term  by  Operation  of  Law. 

A  teuant  from  year  to  year,  at  a  rent  payable  quarterly  under  the  terms  of 
a  written  agreement,  having  ceased  to  occupy  the  premises  held  by  him  in 
the  middle  of  a  quarter,  tendered  the  key  to  his  landlord :  this  the  landlord 
refused  to  accept ;  but  the  tenant  having  left  it  behind  him,  the  landlord  in 
the  course  of  the  ensuing  quarter  made  use  of  it  to  obtain  access  to  the 
premises,  and  he  also  placed  up  a  board  on  the  premises  stating  that  they 
were  to  let.  In  the  following  quarter  he  painted  out  the  defendant's  name, 
which  was  over  the  door  of  the  premises,  and  cleaned  and  repaired  them. 
Held,  in  an  action  brought  by  the  landlord  to  recover  the  rent  for  the  last  two 
quarters,  that  he  was  not  entitled  to  maintain  such  an  action,  for  that  there 
had  been  a  surrender  of  the  premises  by  operation  of  law,  by  agreement 
between  the  parties,  followed  by  a  taking  possession  on  the  part  of  the 
landlord. 

This  was  an  action  tried  before  Willes,  J.,  at  the  sittings  at 
Westminster,  after  Michaelmas  Term.  The  action  was  brought 
to  recover  three  quarters*  rent  of  a  house  and  premises  let  by  the 
plaintiff  to  the  defendant,  in  the  year  1858.  The  letting  was  by 
agreement  not  under  seal  for  seven  years  from  the  25th  of  Jan- 
uary in  that  year,  at  £75  per  annum,  payable  quarterly.  The  rent 
claimed  was  for  the  period  which  elapsed  between  the  25th  of 
January  and  the  25th  of  October,  1861. 

The  defendant  had  formally  carried  on  business  as  an  outfitter 
on  the  premises  in  question,  and  continued  to  do  so  until  the  month 
of  March,  1861,  when  he  assigned  over  his  property  for  the  benefit 
of  his  creditors  and  entered  into  an  engagement  as  traveller  to  a 
firm  at  Bristol.  There  was  at  that  time  a  sum  of  money  owing  by 
the  defendant  to  the  plaintiff  for  rent  due  previous  to  the  25th  of 
January,  1861,  and  for  which  the  plaintiff  distrained ;  this  rent  was 
paid  by  the  defendants  creditors.  The  defendant  did  not  subse- 
quently to  this  period  occupy  the  premises,  and  on  the  12th  of 
April  he  tendered  the  key  to  the  plaintiff.  The  plaintiff  refused 
to  accept  the  key,  but  in  spite  of  this  refusal  the  defendant  left  it 
at  the  plaintiffs  counting-house.  Early  in  May  the  plaintiff  aflSxed 
a  board  to  the  premises,  stating  that  they  were  to  let,  and  on  several 
occasions,  when  application  was  made  to  him  by  parties  desirous  of 
seeing  the  premises,  he  made  use  of  the  key  which  had  been  left 
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at  his  counting-house  to  obtain  access  to  the  premises.  Subse- 
quently to  the  25th  of  July,  and  before  the  25th  of  October,  the 
plaintiff  painted  out  the  defendant's  name,  which  was  over  the 
door  of  the  premises,  and  also  cleaned  and  repaired  them,  and  on 
the  26th  of  October  he  took  entire  possession  of  the  premises. 

The  defendant  paid  into  Court  the  rent  claimed  up  to  the  25th 
of  April,  but  disputed  the  plaintiffs  claim  to  the  rent  of  the  two 
succeeding  quarters,  on  the  ground  that  the  possession  of  the 
premises  was  given  up  by  the  defendant  and  accepted  by  the 
plaintiff  before  that  portion  of  the  rent  accrued  due. 

A  verdict  was  found  for  the  defendant,  leave  being  reserved 
to  the  plaintiff  to  move  to  have  the  verdict  entered  for  him  for 
two  quarters'  rent,  if  the  Court  should  be  of  opinion  that,  on  the 
above  facts,  there  was  no  surrender  of  the  term  by  operation  of 
law ;  the  Court  to  have  power  to  draw  inferences  of  fact. 

Karslake  having  obtained  a  rule  accordingly,  — 

Parry,  Serjt,  and  H.  Lloyd  showed  cause.  They  referred  to 
Griffiths  V.  Hodges,  1  Car.  &  P.  419. 

[Byles,  J.,  referred  to  Dodd  v.  Acklom,  6  Man.  &  G.  653,  13  L 
J.  C.  P.  11.] 

*  Karslake  and  Francis,  contra. — There  was  no  sur-  [*236] 
render  by  operation  of  law.    The  landlord  expressly  refused 
to  accept  the  key  when  it  was  offered  to  him,  and  it  makes  no 
difference  that  the  defendant  chose  to  leave  it  nevertheless. 

[WiLLES,  J.  —  They  will  say  on  the  other  side  that  it  was  a  con- 
tinuing offer  of  the  key  down  to  the  time  when  it  was  accepted  by 
the  landlord,  by  using  it  to  obtain  access  to  the  premises.] 

In  Doe  d,  Huddlestone  v.  Johnston,  1  M'Clel.  &  Y.  141,  where  the 
tenant  had  agreed  by  parol  with  his  landlord  to  quit  the  premises, 
and  the  landlord  accordingly  put  the  premises  up  to  auction,  this 
was  held  not  to  amount  to  a  surrender  by  operation  of  law. 
Whitehead  v.  Clifford,  5  Taunt  518  (15  E.  E.  579),  shows  that 
mere  acceptance  of  the  key  is  not  suflBcient,  unless  the  landlord 
take  actual  and  exclusive  possession  of  the  premises.  In  Bessel  v. 
Zandsberg,  7  Q.  B.  638, 14  L.  J.  Q.  B.  355,  there  was  a  dispute  as  to 
what  notice  was  necessary,  and  the  landlord  at  first  refused  the 
proffered  notice,  but  afterwards  entered  and  did  some  repairs ;  the 
Court,  however,  held  that  there  was  no  surrender  by  operation  of 
law.  {JRedpath  v.  Roberts,  3  Esp.  225,  was  also  referred  to.)  In 
Mollet  V.  Brayne,  2  Camp.  103  (11  E.  E.  676),  it  was  held,  that  a 
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tenancy  from  year  to  year,  though  it  might  be  created  by  parol, 
could  not  be  determined  by  a  parol  license  to  quit  in  the  middle 
of  a  quarter,  and  the  tenant  quitting  accordiugly. 

Erle,  Ch.  J.  —  I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged, and  I  have  come  to  the  conclusion  that  there  was  a  sur- 
render of  the  premises  to  the  landlord  by  operation  of  law.  The 
tenancy  was  from  year  to  year,  the  rent  being  payable  quarterly. 
In  the  month  of  April,  the  key  was  tendered  to  the  landlord  by 
the  defendant,  and  he  had  the  option  whether  to  accept  it  or  not. 
He  does  the  latter ;  but  the  defendant,  in  spite  of  this,  leaves  the 
key  with  the  landlord,  who  in  the  month  of  May  does  an  act  which 
would  have  been  a  trespass  by  him,  had  he  not  intended  to  treat 
the  defendant's  leaving  the  key  with  him  as  a  continuing  offer  of 
surrender,  and  also  intended  then  to  accept  that  offer.  In  that 
month,  the  plaintiff  makes  use  of  the  key  to  obtain  access  to  the 
premises  and  puts  up  a  board  stating  that  the  premises  are  to  let, 
and  he  also  shows  several  persons  over  the  premises.  Taking  also 
into  consideration  that  the  plaintiff  knew  that  the  defendant  was 
insolvent,  I  think  this  is  evidence  from  which  we  may  infer  that 
the  plaintiff  intended  to  accept  the  defendant's  offer  of  surrender. 
Then  in  the  second  quarter  he  paints  out  the  defendant's  name 
altogether,  and  repairs  the  premises.  Coupling  all  these  facts 
together,  I  think  it  is  quite  clear  that  there  was  such  an  offer  of 
surrender,  followed  by  a  taking  possession  of  the  premises  on  the 
part  of  the  landlord  as  to  amount  to  a  surrender  by  operation  of 
law.  That  there  may  be  in  this  way  a  surrender  by  operation  of 
law  appears  from  the  cases  of  GHmman  v.  Legge,  8  B.  &  C.  324 
(32  R.  R.  398),  and  Dodd  v.  Acklom.  The  case  of  Mollet  v.  Brayne, 
which  was  referred  to  by  Mr.  Karslake,  has  been  an  abundant 
source  of  litigation,  but  I  think  the  law  has  been  put  on  the  right 
footing  by  the  cases  I  have  referred  to.  An  agreement  between 
the  landlord  and  the  tenant  that  the  possession  shall  be  given  up, 
followed  by  the  landlord  taking  possession,  amounts  to  a  surrender 
by  operation  of  law.  The  cases  of  Bedpath  v.  Boberts,  Griffiths  v. 
Hodges,  and  Bessel  v.  Zandsberg,  which  have  been  referred  to,  are 
distinguishable.  The  circumstances  of  those  cases  do  not  show  an 
intention  on  the  part  of  the  tenant  to  surrender  and  the  landlord 
to  accept  possession  of  the  premises.  Here  we  think  such  intention 
undoubtedly  existed,  and,  therefore,  that  this  rule  ought  to  be 
discharged. 
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WiLLES,  J.  —  I  am  of  the  same  opinion.  The  doctrine  of  sur- 
render by  operation  of  law  is  as  old  as  the  time  of  Lord  Coke. 
Before  the  Statute  of  Frauds  no  question  could  arise  as  to  whether 
a  writing  was  necessary.  By  that  statute  an  instrument  in  writing 
is  required  in  most  cases  in  order  to  pass  an  interest  in  land, 
but  surrenders  *  by  operation  of  law  are  expressly  excepted  [*  237] 
from  that  requirement,  which,  therefore,  remain  as  at  com- 
mon law.  Now  one  mode  in  which  a  surrender  by  operation  of  law 
of  a  lease  may  take  place  is  by  the  tenant  taking  a  new  lease,  even 
for  a  shorter  term  than  the  old  one,  if  the  new  term  coincides  with 
any  part  of  the  old.  Thus  a  lease  for  a  thousand  years  would  be 
surrendered  by  taking  a  new  lease  for  ten  years,  to  commence  at 
any  time  before  the  expiration  of  the  first  term  of  a  thousand  years. 
There  are  a  number  of  other  ways  in  which  a  surrender  by  opera- 
tion of  law  may  take  place,  and  one  is  where  the  parties  mutually 
agree  that  the  term  shall  be  put  an  end  to,  and  something  is  done 
in  pursuance  of  that  agreement.  It  makes  no  difference  whether 
the  agreement  is  that  the  landlord  should  re-enter,  or  that  a  third 
person  should  enter ;  nor  is  there  any  difference  between  either  of 
these  and  a  surrender  by  taking  a  new  lease.  The  result  is,  that 
where  there  is  an  agreement  between  landlord  and  tenant  that  a 
tenancy  should  cease,  and  that  agreement  is  acted  on,  there  is  then 
a  surrender  of  the  term  by  operation  of  law.  Now,  there  was  here 
a  continuing  offer  by  the  tenant  of  the  key  to  the  landlord.  The 
tenant  never  retracted  the  offer,  and  the  landlord,  though  he  at  first 
refused  it,  afterwards  assented  to  it,  by  taking  the  key,  using  it  to 
show  the  premises,  and  putting  up  a  notice  that  the  premises  were 
to  let.  It  is  said  that  these  acts  are  equivocal,  and  do  not  neces- 
sarily show  that  the  landlord  intended  to  take  the  premises,  but 
they  are  not  equivocal  when  we  consider  what  the  landlord  after- 
wards did.  He  paints  out  the  defendant's  name  and  takes  actual 
possession.  This  shows  that  these  were  acts  of  ownership  on  the 
part  of  the  landlord.  Redpath  v.  Roberts  is  distinguishable, 
because  there  there  was  no  act  done  by  the  tenant  which  showed 
that  he  consented  to  what  was  done.  The  case  in  ATCleland  and 
Young  is  also  distinguishable,  because  there  was  there  no  entry  of 
the  landlord  in  pursuance  of  the  agreement,  and  perhaps  that  case 
is  somewhat  qualified  by  Gore  v.  Wright,  8  Ad.  &  E.  118,  7  L.  J. 
(N.  S.)  Q.  B.  147. 

Byles,  J.  —  I  am  of  the  same  opinion.     Though  it  is  difficult  to 
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reconcile  the  cases  on  all  points,  it  is  clear  from  all  that  where  there 
is  an  agreement  between  the  landlord  and  tenant  that  the  tenancy 
should  be  put  an  end  to,  and  that  agreement  is  acted  on,  then  there 
is  a  surrender  by  operation  of  law.  There  are  two  things  to  be 
considered,  the  will  of  the  landlord  and  its  expression,  and  the  will 
of  the  tenant  and  its  expression.  Now,  it  is  clear  that  the  landlord 
at  first  was  not  willing  to  resume  possession  of  the  premises,  but  it 
is  equally  clear  that  he  afterwards  changed  his  mind.  And  the 
acts  done  by  him  which  show  that  change  of  intention  are  not 
equivocal,  when  they  are  explained  by  what  was  afterwards  done, 
namely,  painting  out  the  defendant's  name  and  taking  actual 
possession. 

Keating,  J.  —  I  think  there  is  sufficient  evidence  of  that  which 
constitutes  a  surrender  by  operation  of  law,  namely,  an  agreement 
between  landlord  and  tenant  that  the  tenancy  shall  be  put  an  end 
to,  and  on  acting  upon  that  agreement  by  a  change  of  possession. 
In  my  opinion,  it  is  quite  immaterial  whether  the  landlord  himself 
takes  possession  or  a  third  person.  Rule  discharged. 

ENGLISH  NOTES. 

The  mere  consent  of  the  lessee  to  a  new  lease  by  the  lessor  to  a 
third  party,  or  to  any  other  act  done  by  the  reversioner,  is  not  a  sur- 
render by  operation  of  law.  In  order  to  explain  the  principle,  it  seems 
useful  here  to  cite  at  length  the  passage  (referred  to  at  p.  517,  supra) 
of  the  judgment  of  Parke,  B.,  in  Lyon  v.  Reed  (1844),  13  M.  &  W. 
285,  13  L.  J.  Ex.  377,  381:  "This  term''  (surrender  by  operation 
of  law)  '*  is  applied  to  cases  where  the  owner  of  a  particular  estate  has 
been  a  party  to  some  act,  the  validity  of  which  he  is  by  law  afterwards 
estopped  from  disputing,  and  which  would  not  be  valid  if  his  particular 
estate  had  continued  to  exist.  There  the  law  treats  the  doing  of  such 
act  as  amounting  to  a  surrender.  Thus,  if  a  lessee  for  years  accepts  a 
new  lease  from  his  lessor,  he  is  estopped  from  saying  that  his  lessor  had 
not  power  to  make  the  new  lease ;  and  as  the  lessor  could  not  do  this 
until  the  prior  lease  had  been  surrendered,  the  law  says  that  the  accept- 
ance of  such  new  lease  is  of  itself  a  surrender  of  the  former.  So,  if 
there  be  tenant  for  life,  remainder  to  another  in  fee,  and  the  remainder- 
man comes  on  the  land,  and  makes  a  feoffment  to  the  tenant  for  life, 
who  accepts  livery  thereon,  the  tenant  for  life  is  thereby  estopped  from 
disputing  the  seisin  in  fee  of  the  remainder-man;  and  so  the  law  says 
that  such  acceptance  of  livery  amounts  to  a  surrender  of  his  life  estate. 
Again,  if  a  tenant  for  years  accepts  from  his  lessor  a  grant  of  the  rent 
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issuing  out  of  the  land,  and  payable  during  the  term,  he  is  thereby 
estopped  from  disputing  his  lessor's  right  to  grant  the  rent;  and  as 
this  could  not  be  done  during  his  term,  therefore  he  is  deemed  in  law 
to  have  surrendered  his  term  to  the  lessor.  It  is  needless  to  multiply 
examples  —  all  the  old  cases  will  be  found  to  depend  on  the  principle 
to  which  we  have  adverted,  namely,  an  act  done  by  or  to  the  owner  of 
a  particular  estate,  the  validity  of  which  he  is  estopped  from  disputing, 
and  which  could  not  have  been  done  if  the  particular  estate  continued 
to  exist.  The  law  there  says  that  the  act  itself  amounts  to  a  surrender. 
In  such  case,  it  will  be  observed,  there  can  be  no  question  of  intention. 
The  surrender  is  not  the  result  of  intention.  It  takes  place  independ- 
ently and  even  in  spite  of  intention.  Thus,  in  the  cases  which  we 
have  adverted  to,  of  a  lessee  taking  a  second  lease  from  the  lessor,  or 
a  tenant  for  life  accepting  a  feoffment  from  the  party  in  remainder,  or 
a  lessee  accepting  a  rent-charge  from  his  lessor,  it  would  not  at  all 
alter  the  case  to  show  that  there  was  no  intention  to  surrender  the  par- 
ticular estate;  or  even  that  there  was  an  express  intention  to  keep  it 
unsurrendered.  In  all  these  cases  the  surrender  would  be  the  act  of 
the  law,  and  would  prevail  in  spite  of  the  intention  of  the  parties. 
.  .  .  But  in  all  these  cases  it  is  to  be  observed,  that  the  owner  of  the 
particular  estate,  by  granting  or  accepting  an  estate  or  interest,  is  a 
party  to  the  act  which  operates  as  a  surrender.  That  he  agrees  to  an 
act  done  by  the  reversioner  is  not  sufficient.'' 

The  facts  that  a  tenant  has  gone  away,  and  that  the  landlord  tries  to 
let  the  premises,  and  that  he  receives  the  key  from  the  agent  of  the 
tenant  and  uses  it  for  the  purpose  of  showing  the  house,  are  by  no 
means  conclusive;  nor  do  they  necessarily  prove  the  existence  of  such 
an  agreement  as  was  inferred  in  the  case  of  Phene  v.  Fopplewell. 
This  appears  from  the  decision  of  the  Court  of  Appeal  in  Oastler  v. 
Henderson  (1877),  2  Q.  B.  D.  575,  46  L.  J.  Q.  B.  607,  37  L.  T.  22. 
Lord  Justice  Brett  there  observes  that  the  ground  on  which  Phene 
V.  Popplewell  can  be  supported  is  not  that  the  mere  fact  of  letting  the 
premises  afterwards  is  to  relate  back,  but  that  the  taking  possession 
explains  the  act  done  before,  which,  so  explained,  amoimted  to  a 
resumption  of  possession.  He  apparently  meant  that  the  subsequent 
taking  possession  explained  the  intention  of  the  previous  use  of  the 
key,  and  led  to  the  inference  that  the  landlord  who  at  first  declined 
the  tenant's  offer  to  surrender  did  after  all  accept  the  offer  and  retained 
the  key  for  that  purpose. 

In  Wallis  V.  Hands  (1893),  2  Ch.  75,  62  L.  J.  Ch.  586,  68  L.  T. 
428,  41  W.  R.  471,  a  lessee  of  mining  property  who  had  not  entered 
into  possession  claimed  damages  from  the  lessor  upon  his  implied 
covenant  for  quiet  enjoyment.     This  lease  was  dated  in  1887,  and 
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appears  to  have  been  orallj  assented  to  by  tbe  lessee  under  a  previons 
lease  of  1884.  But  a  rival  right  was  now  claimed  by  an  assignee  of 
the  lease  of  1884.  It  was  held  by  Ghitty,  J.,  that  inasmuch  as  pos- 
session had  not  been  given  to  the  lessee  under  the  lease  of  1887,  the 
mere  oral  assent  of  the  former  lessee  could  not  operate  as  a  surrender 
of  the  lease  of  1884.  He  then  refers  to  the  supposed  conflict  between 
Lt/on  V.  Eeed  and  the  case  of  Thomas  v.  Cooky  referred  to  in  the  former 
principal  case  (pp.  514,  516,  supra) :  **  It  appears  to  me,"  he  says,  **  that 
this  controversy  was,  so  far  as  concerns  the  question  before  me,  set  at 
rest  by  the  judgment  of  the  Court  of  Exchequer  in  Dainson  y.  Gent 
(1857,  1  Hurl.  &  N.  744,  26  L.  J.  Ex,  122).  In  Thomas  v.  Cook 
there  was  in  fact  a  change  of  possession,  the  old  tenant.  Cook,  having 
gone  out  of  possession  when  the  plaintiff  accepted  Perkes  as  his  tenant 
(see  the  observations  of  Lord  St.  Leonabds  in  Creagh  v.  Bloody  3  J. 
&  Lat.  133,  160).  In  his  judgment  in  Davison  y.  Gent,  Chief  Baron 
Pollock  states  the  law  thus :  ^  It  must  therefore  be  taken  to  be  estab- 
lished that  where  a  lessee  assents  to  a  lease  being  granted  to  another, 
and  gives  up  his  own  possession  to  a  new  lessee,  that  is  a  surrender  by 
operation  of  law.'  This  statement  appears  to  me  not  to  be  qualified 
by  any  subsequent  expressions  in  the  same  judgment.  It  substantially 
reconciles  Thomas  y.  Cook  with  the  principles  enumerated  by  Baron 
Pa&kb  in  Lyon  y.  Reed,  so  far  as  relates  to  leases  in  possession." 

AMERICAN  NOTES. 

These  cases  are  cited  in  Wood  on  Landlord  and  Tenant,  sect.  493,  and  the 
first  in  1  Washburn  on  Real  Property,  ♦  354,  and  their  doctrine  is  sustained  by 
Rice  V.  Dudley^  65  Alabama,  68;  Morgan  v.  McCoIlisler,  110  Alabama,  319; 
Allen  V.  Devlin,  6  Bosworth  (N.  Y.  Super.  Ct),  1 ;  Lamar  v.  McNamee,  10 
Gill  &  Johnson  (Maryland),  116;  32  Am.  Dec.  152;  WhUney  v.  Meyers, 
1  Duer  (N.  Y.  Super.  Ct.),  266 ;  Armory  v.  Kannoffsky,  1 17  Massachusetts,  357 ; 
19  Am.  Rep.  416;  Hesseliine  v.  Seavey,  16  Maine,  212;  Baker  v.  Pratt,  16 
Illinois,  569  ;  Schieffelin  v.  Carpenter,  15  Wendell  (N.  Y.),  400 ;  Ghegan  v. 
Young,  23  Penn.  State,  18;  Talbot  v.  Whipple,  14  Allen  (Mass.),  177;  Bedford 
v.  Terhune,  30  New  York,  458 ;  86  Am.  Dec.  395  (citing  Nickells  v.  Atherstone) ; 
Welcome  v.  Hess,  90  California,  507;  25  Am.  St.  Rep.  145;  Kneeland  v. 
Schmidt,  78  Wisconsin,  345;  Stewart  v.  Sprague,  76  Michigan,  184;  Williams 
v.  VanderbUt,  145  Illinois,  238;  36  Am.  St.  Rep.  486;  Stobie  v.  Dais,  02 
Illinois,  432. 

All  these  cases  recognize  the  necessity  of  an  agreement  for  surrender, 
express  or  implied.  So  if  the  tenant  abandons  and  the  landlord  enters  to 
make  repairs,  this  is  a  surrender.  MacKellar  v.  Sigler,  47  Howard  Practice 
(N.  Y.),  20 ;  Schnvfler  v.  Ames,  16  Alabama,  73 ;  60  Am.  Dec.  168.  But  merely 
leaving  the  keys  with  the  lessor  with  the  statement  that  the  tenant  has  aban- 
doned does  not  work  a  surrender.  Lucy  v.  Wilkins,  33  Minnesota,  441.  And 
if  the  landlord  retains  the  keys,  but  notifies  the  tenant  that  he  shall  bold  him 
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for  the  rent,  and  subsequently  relets,  with  notice  to  the  original  tenant,  he 
may  hold  the  latter  for  deficiency  in  rent :  Auery.  Penn^  99  Penn.  State,  370 ; 
44  Am.  Rep.  114 ;  and  surrender  is  not  implied  from  failure  to  return  keys 
left  with  an  agent  authorized  to  collect  rents :  Blake  v.  Dick^  15  Montana, 
236 ;  48  Am.  St.  Rep.  671 ;  or  with  the  lessor's  wife,  when  the  landlord  after- 
wards repudiates  her  authority :  Alschuler  v,  Schiff,  59  Illinois  Appeals,  51 ; 
and  so  where  the  landlord  used  the  keys  left  by  the  tenant  at  his  office,  clean- 
ing the  premises,  making  trifling  repairs,  and  posting  a  notice  that  they  were 
to  let;  the  Court  observing  that  acts  constituting  a  surrender  by  operation  of 
law  must  be  such  as  are  not  consistent  with  the  continuance  of  the  term : 
Ontario  L  L.  Sf  I,  Co.  y.  (yDea,  22  Ontario  Appeals,  349.  So  mere  notice  by 
the  tenant  that  he  will  pay  no  more  rent  does  not  constitute  a  surrender. 
Kiernan  v.  Terry^  26  Oregon,  494.  Acceptance  is  not  to  be  inferred  by  the 
landlord's  putting  up  a  sign  *<  To  let,*'  and  promising  a  purchaser  immediate 
possession  after  the  tenant  abandons  the  premises.  Reeves  v.  McComeskeyi 
168  Penn.  State,  571. 

A  covenant  to  surrender  at  the  end  of  the  term  in  good  repair  is  not 
waived  by  surrender  before  the  end  of  tie  term.  SnowhUl  v.  Reed^  49  New 
Jersey  Law,  292 ;  60  Am.  Rep.  615. 

An  oral  agreement  for  a  term  longer  than  a  year  is  not  a  surrender  of  an 
existing  written  lease.  Coe  v.  Hobby,  72  New  York,  141 ;  28  Am.  Rep.  120, 
citing  Foquet  v.  Moor,  7  Exch.  870,  and  observing :  •*  The  farthest  our  Courts 
have  gone  is  to  hold,  that  to  effect  a  surrender  of  an  existing  lease  by  operi^ 
tion  of  law,  there  must  be  a  new  lease,  valid  in  law  to  pass  an  interest  accord- 
ing to  the  contract  and  intention  of  the  parties."  This  is  the  doctrine  of 
Smith  V.  Kerr,  108  New  York,  31 ;  2  Am.  State  Rep.  362 ;  and  see  Chamberlain 
V.  Dunlopy  126  New  York,  45;  22  Am.  St.  Rep.  807. 

A  vacating  of  the  premises  by  the  tenant  before  the  end  of  the  term,  and 
the  taking  possession  by  the  landlord,  and  his  renting  to  another,  does 
not  relieve  the  first  tenant  where  the  lease  has  not  been  surrendered  with 
the  understanding  that  it  shall  be  cancelled.  Scheelky  v.  Koch,  119  North 
Carolina,  80. 

But  a  letter  from  the  lessees  of  a  farm  to  the  lessor,  stating  that  it  will  be 
impossible  for  them  to  work  the  place,  and  that  they  have  sold  aU  their 
effects  to  pay  their  debts,  and  it  would  be  folly  for  the  lessor  to  make  them 
keep  the  farm,  as  they  could  not  pay  the  rent,  is  an  offer  to  surrender,  which 
the  lessor  accepts  by  obtaining  a  new  rent-note  to  himself  from  a  sub-lessee  in 
place  of  one  given  to  the  lessees,  renting  a  portion  of  the  land,  and  trying  to 
rent  the  remainder.  Williamson  v.  Crossett,  62  Arkansas,  898,  citing  Hall  v. 
Burgess,  5  B.  &  C.  332. 

Washburn  says  (1  Real  Property,  ♦  353)  :  "  The  cases  upon  this  point  are 
numerous  and  often  difficult  to  reconcile,  each  depending  upon  the  peculiar 
circumstances  upon  which  the  decision  turned.  But  it  may  be  assumed  that 
there  must  be  a  mutual  agreement  between  the  lessor  and  tiie  original  lessee, 
that  the  lease  is  terminated,  in  order  to  work  a  surrender.  But  this  may  be 
implied,  and  need  not  always  be  expressed.'*  Citing  the  principal  cases; 
Elliott  V.  Aiken,  45  New  Hampshire,  30;  Hill  v.  Robinson,  28  Michigan,  24; 
Matthews  v.  Tcibener,  39  Missouri,  115. 
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(k.  b.  1805.) 

RULE. 

The  mere  cancelling  of  a  lease  is  not  a  surrender ;  nor  is 
a  surrender  effected  by  the  fact  that  the  lessor,  in  consid- 
eration  of  the  surrender  of  the  old  lease,  has  purported  to 
grant  a  new  lease  which  is  void  as  being  ultra  vires. 

Boe  d.  Earl  of  Berkeley  v.  The  Archbishop  of  Tork. 

6  East,  8&^109  (8  R.  R.  413). 

Lease.  —  Cancelling  not  Surrender,  —  Recital  in  Void  Lease. 

[86]  The  mere  cancelling  in  fact  of  a  lease  is  not  a  surrender  of  the  term 
thereby  granted  within  the  Statute  of  Frauds,  which  requires  such  sur- 
render to  be  by  deed  or  note  in  writing,  or  by  act  or  operation  of  law.  Nor 
is  a  recital  in  a  second  lease,  that  it  was  granted  in  part  consideration  of  the 
surrender  of  a  prior  lease  of  the  same  premises,  a  surrender  by  deed  or  note 
in  writing  of  such  prior  lease,  it  not  purporting  in  the  terms  of  it  to  be  of 
itself  a  suiTender  or  yielding  up  of  the  interest ;  though  in  some  instances 
the  acceptance  of  a  second  lease  for  part  of  the  same  term  before  demised, 
may  be  a  surrender  of  such  prior  term  by  operation  of  law ;  and  this,  even 
though  the  second  lease  be  voidable,  if  it  be  not  merely  void.  But  where 
tenant  for  life  with  a  special  power  of  leasing,  reserving  the  best  rent,  in 
consideration  (as  recited)  of  the  surrender  of  a  prior  term  of  ninety-nine  years 
(of  which  above  fifty  were  unexpired),  and  certain  charges  to  be  incurred  by 
the  tenants  for  repairs  and  improvements,  &c.,  granted  to  him  a  new  lease  of 
the  premises  for  ninety-nine  years  by  virtue  of  the  power  reserved  to  her,  or 
any  other  power  vested  in,  or  in  anywise  belonging  to  her,  which  new  lease 
was  void  by  the  power  for  want  of  reserving  the  best  rent :  Held,  that  the 
second  lease,  which  was  intended  and  expressly  declared  to  be  granted  by 
virtue  of  and  under  the  power,  and  being  apparently  not  intended  by  the 
parties  to  be  carved  out  of  the  estate  for  life  of  the  lessor,  being  void  under 
the  power,  should  not  operate  in  law  as  a  surrender  of  the  prior  term,  as 
passing  an  interest  out  of  the  life  estate  of  the  grantor,  contrary  to  the  mani- 
fest intent  of  the  parties ;  and,  consequently,  that  the  prior  term,  though  the 
indenture  of  lease  were  in  fact  cancelled  and  delivered  up  when  the  new  lease 
was  granted,  might  be  set  up  by  the  tenant  of  the  premises  in  bar  to  an  eject- 
ment by  the  remainder-man  after  the  death  of  tenant  for  life,  however 
such  second  lease  might  have  operated  by  way  of  estoppel  as  against  the 
lessor  during  her  life. 
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This  ejectment  was  brought  for  a  messuage  and  appurtenances 
in  the  parish  of  St  George,  Hanover  Square,  in  the  county  of 
Middlesex ;  and  at  the  trial  before  Lawrence,  J. ,  at  the  sittings 
at  Westminster,  a  special  verdict  was  found,  stating  in  substance 
as  follows :  — 

John,  Lord  Berkeley,  of  Stratton,  being  seised  in  fee  of  the 
premises  in  question,  by  indenture  dated  the  19th  of  May,  1743,  de- 
mised the  same  to  J.  Lumley,  his  executors,  &c.,  for  a  term  of  ninety- 
nine  years  from  Lady -day,  1741,  at  a  yearly  rent  (after  the  first  two 
years  of  the  term)  of  £32,  payable  quarterly  on  the  four  most  usual 
feast  days,  free  of  all  taxes,  &c.  J.  Lumley  at  the  same  time 
executed  a  counterpart  of  the  indenture,  and  delivered  it  to 
Lord  Berkeley.  *By  virtue  of  this  demise,  J.  Lumley  [*87] 
entered  into  and  was  possessed  of  the  premises ;  and  after- 
wards assigned  the  term  for  a  valuable  consideration  to  the  Arch- 
bishop, the  defendant.  John,  Lord  Berkeley,  by  his  will  dated 
the  21st  of  May,  1772,  devised  the  reversion  of  the  premises  to 
the  use  of  Mrs.  Anne  Egerton  and  her  assigns  for  life,  or  till  she 
should  marry ;  and  after  several  intermediate  remainders,  remain- 
der to  the  use  of  the  lessor  of  the  plaintiff  for  life,  with  other 
remainders  over.  The  will  also  contained  a  power  to  the  several 
tenants  for  life,  when  they  should  be  respectively  in  the  actual 
possession  of  the  messuages,  lands,  &c. ,  devised  to  them,  to  lease 
the  same  by  indenture  to  any  person  who  should  be  willing  to  build 
or  to  repair  any  of  the  same  messuages,  for  any  term  of  years  not  ex- 
ceeding ninety-nine  years  in  possession ;  but  not  in  reversion  or  by 
way  of  future  interest,  so  as  upon  every  such  lease  there  should  be 
reserved  the  best  and  most  improved  yearly  rent,  that  at  the  time 
of  making  thereof  could  be  reasonably  had  or  gotten  Eor  the  same, 
without  taking  any  fine  or  income  for  making  any  such  lease ;  and 
so  as  in  every  such  lease  there  should  be  contained  the  like  clauses, 
covenants,  and  agreements  as  were  usual  in  building  or  repairing 
leases.  John,  Lord  Berkeley,  died  without  altering  or  revoking 
his  will;  and  on  the  14th  of  May,  1784,  Mrs.  Anne  Egerton, 
being  by  virtue  of  the  said  devise  seised  for  life  of  the  reversion 
and  freehold  of  the  premises  in  question,  executed  a  certain  in- 
denture of  that  date,  whereby  it  was  witnessed,  that  for  and  in 
consideration  of  the  surrender  of  the  said  first-mentioned  inden- 
ture, and  also  in  consideration  of  the  great  charges  and  expenses 
which  the  said  Archbishop  had  been  and  might  be  at  in  repairing 
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and  improving  the  said  premises,  and  of  the  rent  and  covenants 

therein  reserved  and  contained,  and  thereby  covenanted  to 
[*  88]  be  paid  and  performed  *  on  the  part  of  the  said  Archbishop, 

his  executors,  &c.,  she  the  said  Anne  Egerton,  by  virtue 
and  in  execution  of  the  power  and  authority  therein  stated  to  be 
given,  and  reserved  to  her  in  and  by  the  said  will  of  John,  Lord 
Berkeley,  of  Stratton,  deceased,  or  by  any  other  power  in  the  said 
Anne  vested,  or  to  her  in  anywise  belonging,  demised  the  said 
premises  to  the  said  Archbishop,  his  executors,  &c. ,  habendum,  &c., 
from  Lady-day  then  last,  for  the  term  of  ninety-nine  years,  at  the 
yearly  rent  of  £36  4s.,  payable  quarterly,  and  clear  of  all  taxes, 
&a ,  payable  to  her  for  her  life ;  and  after  her  decease  to  those  in 
remainder  during  the  term.  The  Archbishop  accepted  the  last- 
mentioned  lease,  and  executed  a  counterpart  thereof  by  signing  and 
sealing  the  same;  and  at  the  time  of  the  execution  of  the  said 
last-mentioned  lease,  the  said  first-mentioned  lease  and  the  coun- 
terpart thereof  were  cancelled  and  exchanged;  i.  e.,  the  original 
lease  was  cancelled  and  delivered  by  the  Archbishop  to  Mrs.  Anne 
Egerton,  and  now  remains  cancelled  in  the  hands  of  the  said  Earl ; 
and  the  counterpart  thereof  was  cancelled  and  delivered  by  Mrs. 
Anne  Egerton  to,  and  now  remains  cancelled  in  the  hands  of,  the 
Archbishop.  The  jury  then  found  that  the  indenture  of  the  14th 
of  May,  1784,  was  not  a  lease  warranted  by  the  said  power  in  the 
will  of  John,  Lord  Berkeley,  of  Stratton,  the  rent  reserved  thereon 
not  being  the  best  that  could  be  gotten,  according  to  the  terms 
of  the  power.  In  May,  1803,  Mrs.  Anne  Egerton  died.  The 
special  verdict  then  stated  the  entry  of  the  lessor  of  the  plain- 
tiff, the  eviction  of  the  defendant,  and  the  demise,  &c.  But 
whether,  &c. 

This  case  was  argued  in  Trinity  Term  last  by  Freere  for  the 
plaintiff,  and  Holroyd  for  the  defendant;  and  again  in  Michaelmas 
Term  last  by  Bayley,  Serjt,  for  the  plaintiff,  and  Gibbs  for  the 

defendant^ 
[100]      Lord  Ellenborough,    Ch.  J.,  now  delivered  judgment 

(after  stating  the  special  verdict).  —  The    question    upon 

this  special  verdict  is,  Whether  the  lease  of  the  19th  of  May, 

1743,  was  determined  and  put  an  end  to  by  that  of  the  14th 

of    May,    1784?      The    affirmative   of    this    proposition 

[*101]  *has  been  contended  for  upon  the  part  of  the  plaintiff 

1  The  argamentA  are  set  forth  at  some  length  in  the  report  in  6  East. 


K.  0.  VOL.  XV.]      SECT.  IL      LEASES,  ETC.      (c)   ASSIGNMENT,  ETC.      529 
Ho.  82.  —  Boe  d.  Earl  of  Berkblej  ▼.  The  Axehbuhop  of  Tork,  6  Eftit,  101,  108. 

on  three  grounds:  1st,  That  the  acceptance  of  the  second  lease 
was  an  implied  surrender  of  the  former  lease;  2ndl7,  That  the 
cancelling  of  the  first  lease  amounts,  of  itself,  to  a  surrender  of 
the  term  thereby  granted;  and  3rdly,  That  the  execution  of  the 
counterpart  of  the  lease  of  1784  is  a  surrender  of  that  of  1743, 
within  the  provision  of  the  Statute  of  Frauds.  Upon  the  last  two 
of  these  grounds  the  Court  never  entertained  any  doubt;  for,  as  it 
is  enacted  by  the  Statute  of  Frauds,  "  that  no  lease  of  any  lands  or 
houses  shall  be  surrendered,  unless  by  deed  or  note  in  writing, 
signed  by  the  party  or  his  agent  thereunto  lawfully  authorized  by 
writing,  or  by  act  and  operation  of  law, "  the  act  of  cancellation, 
which  can  in  "  no  allowable  sense  of  the  words  be  considered  as 
either  a  deed  or  a  note  in  writing,  *  cannot  since  that  statute  be  a 
surrender;  nor  can  the  counterpart  of  the  second  lease  enure  as 
such,  unless  it  does  so  by  operation  of  law,  inasmuch  as  it  does 
not  purport  in  its  terms  to  be  of  itself  a  surrender,  having  no 
words  in  it  which  denote  or  can  junount  to  a  yielding  or  rendering 
up  of  the  interest  of  the  Archbishop  to  Mrs.  Egerton,  but  merely 
recites  that  the  grant  of  the  new  is  partly  in  consideration  of  the 
surrender  of  the  first  indenture  (which  surrender,  however,  if  any 
such  had  in  fact  been  made,  ought  to  have  been  specially  found  by 
the  jury),  and  which  fact  of  previous  surrender  this  recital  by  no 
means  necessarily  imports;  for  the  statement  in  the  counterpart 
will  be  sufficiently  accurate,  if  the  acceptance  of  the  second  lease 
would  by  operation  of  law  be  a  surrender  of  the  former.  And 
indeed  this  point  was  not  much  pressed  by  either  of  the  gentle- 
men who  very  ably  argued  this  case  on  behalf  of  Lord 
Berkeley.  But  the  material  ground  on  which  *  they  con-  [*  102] 
tended  that  the  acceptance  of  the  second  lease  was  a  sur- 
render of  the  first,  is  this :  That  Mrs.  Egerton  having  a  life-estate, 
it  was  competent  to  her  to  make  leases  by  virtue  of  such  interest, 
independent  of  the  power  given  to  her  by  the  will  of  Lord  Berke- 
ley, of  Stratton ;  and  that  the  lease  of  1784  being  a  good  lease, 
capable  of  taking  efifect  out  of  her  life  estate,  was  not  void  ab 
initio,  but  passed  an  interest ;  and  being  accepted,  worked  a  sur- 
render of  the  first  lease,  inasmuch  as  the  two  leases  could  not 
stand  together.  In  support  of  this  position,  Co.  Litt.  45  was 
cited,  where  it  is  laid  down  as  to  ecclesiastical  leases,  that  though 
not  warranted  by  the  Ist  and  13th  Eliz.,  they  are  good  against  tie 
lessor,  if  a  sole  corporation;  and  during  the  life  of  the  head,  if 
VOL.  XV.  —  34 
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made  by  an  aggregate  ona  And  Whitley  v.  Grotigh,  Dyer,  140  146 
(where  a  husband  and  his  wife  being  seised  of  an  estate  tail,  the 
husband  made  a  lease  for  eighteen  years  to  one,  who  had  in  the  lands 
demised  a  term  of  ninety -nine  years,  the  acceptance  of  which  lease 
was  holden  to  be  a  surrender  of  the  prior  term,  though  the  wife  after 
the  death  of  her  husband  avoided  the  lease  made  by  him)  was, 
together  with  various  other  cases,  cited  to  show  that  the  accept- 
ance of  a  voidable  leade  is  a  surrender,  though  the  acceptance  of 
a  void  lease  is  not ;  which  position  the  counsel  for  the  defendant 
did  not  dispute.  On  the  other  side  it  was  contended,  that  as 
between  the  plaintiflf,  the  Earl  of  Berkeley,  and  the  defendant,  the 
Archbishop,  the  lease  must  be  taken  to  be  void  ab  initio,  what- 
ever it  might  be  as  between  the  Archbishop  and  Mrs.  Egerton ; 
for  that  the  same  instrument  may  at  different  times  have  a  differ- 
ent operation.  As  a  lease  by  a  tenant  for  life  and  him  in  remain- 
der is,  during  the  life  of  the  tenant  for  life,  his  lease,  and  the 

confirmation  of  the  remainder-man;  and  after  the  death 
[*103]  *of  the  tenant  for  life  the  lease  of  the  remainder-man,  and 

the  confirmation  of  the  tenant  for  life.  That  according  to 
the  authority  of  Wilson  and  Scwell,  4  Burr.  1945,  and  1  Black. 
Eep.  617,  and  of  Davison  v.  Stanley,  4  Burr.  2210,  unless  the 
second  lease  passed  an  interest  according  to  the  contract,  it  could 
not  operate  as  an  implied  surrender ;  and  that  those  cases  further 
prove,  that  it  is  no  surrender  unless  the  lessee  take  all  the  interest 
which  the  second  lease  purports  to  grant ;  which,  under  Mrs.  Eger- 
ton's  lease,  the  Archbishop  certainly  did  not  do.  In  support  of 
which  position  a  case  from  2  EoUe's  Abr.  495,  letter  F,  p.  7, 
was  relied  on ;  where  it  was  laid  down  that  a  lease  by  a  dean 
and  chapter,  not  warranted  by  the  Stat  13th  of  Eliz.,  is  not  a 
surrender  of  a  prior  lease,  it  being  void;  and  yet,  according  to 
the  doctrine  of  Lord  Coke,  1  Inst  45  a,  it  is  clearly  good  during 
the  life  of  the  dean.  But  we  do  not  think  this  last  case  from 
EoUe's  Abr.  an  authority  for  such  a  position;  for  although  there 
may  be  now  no  question  but  that  such  lease  would  be  good  during 
the  life  of  the  dean,  yet  it  appears  not  to  have  been  so  understood 
in  the  time  of  Lord  EoUe,  according  to  the  MS.  note  of  Lord  Hale, 
cited  by  the  plaintiff's  counsel  from  the  notes  in  Mr.  Hargreave's 
edit,  of  Co.  Litt,  p.  45,  note  4,  and  from  the  case  of  SouthuM 
College  and  the  Bishop  of  Lincoln,  1  Mod.  205 ;  where  Ellis,  J. , 
said  that  Mr.  Justice  Jones,  in  the  case  of  Lloyd  and  Gregory, 
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denied  Hunt  and  Singleton's  Case,  which  is  the  authority  referred 
to  by  Lord  Coke  in  support  of  his  opinion  given  in  1  Inst.  45. 
According  to  the  aigument  used  on  behalf  of  the  plaintiff,  he  is 
entitled  to  recover  the  messuage  in  question,  because  the  lease  of 
Mrs.  Egerton  not  having  been  made  in  compliance  with  the  con- 
dition in  the  leasing  power,  which  requires  the  best 
*and  most  improved  rent  that  can  be  got  at  the  time  of  [*104] 
making  the  lease  to  be  reserved,  would  not  operate  as  an 
appointment  of  an  interest  to  the  Archbishop  under  that  power; 
and  that,  therefore,  he  took  no  estate  under  the  will  of  Lord 
Berkeley,  of  Stratton :  and  though  the  lease  be  void  on  this  account 
as  to  the  Archbishop,  i,  e.,  "as  an  appointment  under  the  power,  * 
yet  that  it  is  not  void  in  toto  as  to  him;  for  that  it  passed  an 
interest  out  of  Mrs.  Egerton 's  life  estate,  and  operated  as  to  him 
as  a  demise  for  years  by  a  tenant  for  life,  which  would  pass  an 
interest  for  so  many  years  as  her  life  should  endure.  For  this 
last  position  no  authority  was  cited  in  the  argument  but  the  pas- 
sage in  Lord  Coke,  of  which  I  have  taken  notice,  where  he  says, 
that  a  lease  made  by  an  ecclesiastical  person,  not  according  to  the 
provisions  of  the  restraining  statutes,  is  good  during  his  life ;  but 
that,  it  must  be  remembered,  is  the  case  of  a  lease  which,  but 
for  the  disabling  statutes,  would  be  good  for  the  whole  period  con- 
tained in  it,  and  which  could  only  take  effect  in  one  way,  namely, 
out  of  the  estate  of  the  lessor :  and  that  the  question  there  did  not 
properly  turn  on  the  effect  of  the  instrument,  but  on  the  construc- 
tion of  the  disabling  statutes,  i.  e, ,  whether  they  made  it  void  ah 
initio,  or  only  void  as  against  the  successor ;  leaving  the  lease  to 
have  the  effect  and  operation  it  had  prior  to  the  statutes  for  so 
long  time,  as  it  did  not  prejudice  the  rights  which  those  statutes 
were  made  to  protect.  But  the  provisions  in  Lord  Berkeley's  will 
did  not  contemplate,  nor  had  in  any  manner  for  their  object,  the 
restraint  of  any  faculty  or  ability  to  demise,  which  Mrs.  Egerton 
would  have  in  virtue  of  her  life  estate.  One  of  the  first  rules  for 
the  construction  of  deeds  is,  Verba  intenttoni,  et  non  e  contra, 
detent  inservire.  Sheppard  Touchstone,  86.  And  in  the 
case  of  Gyhson  and  Searle,  Cro.  Jac.  176,  *  the  rule  was  [*  105] 
recognised  in  the  case  of  a  surrender  where  "  the  Court 
resolved  unanimously  that  it  was  not  a  surrender,  for  that  ought 
to  be  the  intent  of  the  parties ;  "  and  it  appears  that  there  was  not 
any  intent  of  the  parties,  but,  &c. ;  and  afterwards,  "  this  lease 
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was  made  with  an  intendment  to  his  benefit,  and  not  to  his  hin- 
drance, as  it  should  be  if  it  should  be  construed  a  surrender, "  &c. 
And  in  Qoodtitle  v.  Bailey,  Cowp.  600  (11  R  C.  48),  Lord  Mans- 
field lays  it  down  that  deeds  shall  be  construed  as  to  "  operate 
according  to  the  intention  of  the  parties,  if  by  law  they  may ;  and 
if  they  cannot  operate  in  one  form,  they  shall  operate  in  that 
which  by  law  will  effectuate  the  intention.  *  And  such  was  the 
law  in  the  time  of  Lord  Coke,  as  to  conveyances  by  the  common 
law ;  though  the  same  rule  did  not  hold  as  to  conveyances  by  the 
Statute  of  Uses,  which  in  many  cases  were  not  allowed  to  operate 
in  any  way  but  that  in  which  the  party  intended  they  should 
operate ;  for  it  is  laid  down  in  1  Inst  49,  "  That  where  a  man  has 
two  ways  to  pass  lands,  and  both  by  the  common  law,  and  he  in- 
tends to  pass  them  by  one  of  the  ways,  yet,  ut  res  magis  valeat, 
it  shall  pass  by  the  other;  but  where  a  man  might  pass  lands 
either  by  the  common  law  or  by  raising  a  use,  in  many  cases  it  is 
held  otherwise. "  And  even  where  a  conveyance  might  operate  in 
one  of  two  ways  under  the  Statute  of  Uses,  as  the  intent  of  the 
parties  was  considered  as  working  much  in  the  raising  and  direc- 
tion of  uses,  it  has  been  holden,  that  if  a  man  intended  to  pass 
land  one  way,  it  should  not  pass  another  way,  contrary  to  his 
intent.  To  this  efifect  is  the  case  of  Samon  v.  Jones,  2  Vent  318, 
determined  in  the  House  of  Lords;  and  though,  as  it  is  said  in 
Osman  v.  Sheaf e,  3  Lev.  370,  "  The  Judges  have,  in  later  times, 

had  more  consideration  to  the  substance,  viz.,  the  passing 
[*  106]  the  estate  according  to  the  intent  of  the  parties,  *  than  the 

shadow  and  manner  of  passing  it ; "  and  where  the  intent 
of  the  parties  is  apparent  to  pass  a  thing  one  way  or  another,  a 
deed  may  be  good  either  way,  and  may  enure  to  divers  purposes ; 
and  he  to  whom  the  deed  is  made  shall  have  his  election  which 
way  to  take  it,  and  may  take  it  that  way  which  is  most  for  his 
advantage,  —  yet  there  is  no  case  or  authority  which  says,  that  if 
a  conveyance  cannot  operate  "  in  the  way  intended"  to  pass  the 
estate  intended,  that  it  shall  operate  in  another  way  to  pass  an 
estate  which  was  not  intended,  and  not  within  the  contemplation 
of  the  parties.  "And  though  the  manner  of  passing  an  estate  is 
not  to  be  regarded,  "  yet  "  the  intent  is  to  be  regarded,  What 
estate  is  to  pass,  and  to  whom  ? "  And  so  it  is  laid  down  by  Lord 
Ch.  J.  Willis  in  his  report,  687. 

Let  us  then  examine  and  see  what  was  the  intent  of  the  parties 
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in  this  case.  Was  it  to  take  an  interest  under  the  power  only,  or 
to  take  an  interest  out  of  Mrs.  Egerton's  life  estate,  in  case  the 
lease  could  not  operate  as  an  appointment  under  the  power  ?  As 
to  this  point  it  is  impossible  to  doubt  At  the  time  of  the  new  lease 
the  Archbishop  had  fifty-five  years,  the  unexpired  remainder  of  a 
term  of  ninety-eight  years  in  the  messuage  in  question,  an  interest  of 
greater  value  than  an  estate  for  any  single  life ;  for  this  interest  he 
could  not  mean  to  substitute  a  lease  during  Mrs.  Egerton's  life  only. 
The  lease  itself  also,  by  its  term,  shows  the  intention  of  the  par- 
ties to  be  only  an  appointment  under  the  power ;  for  Mrs.  Egerton 
professes  to  make  the  lease  "  by  virtue  of  and  in  execution  of  the 
power  and  authority  given  and  reserved  to  her  by  Lord  Berkeley, 
of  Stratton.  *  Thus  she  in  most  distinct  terms  refers  the  Act  she 
was  then  doing  to  that  power,  and  does  not  in  the  slightest  degree 
show  any  intention  of  granting  an  interest  by  way  of 
demise,  as  owner  of  the  life  estate ;  for  though  *  the  lease,  [*  107] 
after  referring  to  the  power,  goes  on  with  some  words  more 
general,  as  **  any  other  power, "  &c. ,  yet  technically  speaking  power 
does  not  apply  to  the  sort  of  interest  which  the  ownership  gives ; 
for  which  there  is  the  authority  of  Lord  Thurlow,  in  3  Bro.  Chan. 
Cas.  35,  if  any  authority  on  this  head  were  wanting.  The  red- 
dendum is  consistent  with  the  same  intent,  and  proper  for  a 
lease  made  in  pursuance  of  the  power ;  for  it  makes  the  rent  pay- 
able to  Mrs.  R  herself  for  life,  and  *  afterwards  to  those  in  re- 
mainder," who,  had  she  intended  a  demise  out  of  her  life  estate, 
would  have  had  no  claim  to  any  rent  to  be  reserved  under  it ;  and 
the  rent  is  exclusively  reserved  to  those  in  remainder,  without 
any  alternative  provision  for  payment  of  an  apportioned  part  of 
it,  in  case  of  Mrs.  Egerton's  death,  to  which  her  representatives 
would  be  entitled  in  the  event  of  her  dying  between  two  rent 
days ;  and  which  would  have  been  proper,  if  a  demise  by  her  as 
tenant  for  life  had  in  any  event  been  intended.  From  hence  it 
appears  unquestionably  clear  what  was  her  intention,  what  the 
interest  she  meant  to  convey,  and  what  the  act  she  meant  to 
execute.  The  other  party  to  the  deed,  the  Archbishop,  by  exe- 
cuting the  counterpart,  as  distinctly  shows  on  his  part  what  he 
meant  to  accept,  which  could  be  only  what  by  the  lease  Mrs. 
Egerton  meant  to  grant :  his  object  unquestionably  being  to  come 
in  under  Lord  Berkeley's  will,  and  not  under  Mrs.  Egerton,  and 
to  acquire  an  interest  which  might  precede  and  take  place  of  all 
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the  estates  subsequent  to  Mrs.  Egerton's  which  were  limited  by 
Lord  Berkeley's  will,  and  were  thereby  also  made  subject  to  the 
power,  and  not  in  any  event  to  let  in  the  interest  of  the  remain- 
der-men on  the  death  of  the  tenant  for  life,  to  his  own  prejudice, 

and  to  the  destruction  of  the  interest  he  had  in  the  prem- 
[*  108]  ises.     If  the  new  lease  *  be  a  surrender  of  the  old  one,  it 

must  so  operate  by  construing  the  Archbishop's  accept- 
ance of  it  to  be  an  assent  on  his  part  to  take  a  demise  from  Mrs. 
Egerton  as  owner  of  the  estate  contrary  to  the  plain  meaning  and 
purport  of  the  deed,  to  the  manifest  disadvantage  of  himself ;  and 
this,  though  he  now  expressly  disclaims,  and  at  no  time  appears 
to  have  claimed  any  interest  which  Mra  Egerton  could  give  him 
independent  of  the  power.  In  Sir  E.  Clare's  Case,  6  Coke  Eep. 
18,  it  is  laid  down,  that  if  a  man  make  a  feoffment  to  the  use  of 
such  persons  as  he  should  appoint  by  will,  and  until  appointment 
to  the  use  of  himself  in  fee,  and  he  afterwards  devise  the  land 
without  any  reference  to  his  power,  he  shall  be  considered  "  as 
declaring  his  intent  to  devise  the  land  as  owner,  and  not  to  limit 
a  use  according  to  his  authority.  *  So  here  vice  versa,  as  the 
lease  expressly  refers  to  the  power,  and  reserves  the  rent  to  the 
persons  in  remainder,  the  parties  have  declared  their  intent  that 
this  deed  should  operate  as  an  appointment,  and  not  as  the  demise 
of  the  tenant  for  life.  In  Hobart,  159,  it  is  laid  down,  "  That  if 
your  act  may  work  two  ways,  both  arising  out  of  your  interest, 
election  is  given  to  the  patient  to  use  it  either  way;*  on  the 
other  hand,  **  If  the  act  will  work  two  ways,  the  one  by  an  inter- 
est, and  the  other  by  an  authority  or  power,  and  the  act  be  indif- 
ferent, the  law  will  attribute  it  to  the  interest,  and  not  to  the 
authority ;  *  and  lastly,  **  where  interest  and  authority  meet,  if 
the  party  declare  clearly  that  his  will  is,  that  this  shall  take 
eflFect  by  his  authority  or  power,  then  it  shall  prevail  against 
interest;  for  modus  et  eonventio  vincunt  legem."  Now,  in  this 
case  the  parties  have  declared  most  clearly  and  unequivocally 
that  their  will  is,  that  this  shall  take  effect  by  the  authority  of 

power.  Whether  or  not  this  lease  would  operate  as  be- 
[•109]  tween  *the  parties  to  it  by  estoppel,  is  not  material  for 

the  present  purpose  to  inquire :  it  is  suflBcient  to  warrant 
us  in  deciding  for  the  defendant,  if  it  did  not  pass  an  interest; 
which,  we  are  of  opinion,  it  did  not.  As  in  this  case  our  judg- 
ment is  formed  upon  this  ground,  viz. ,  that  Mrs.  Egerton  having 
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a  power  to  appoint,  and  an  estate  also  which  enabled  her  to  demise 
independent  of  her  power,  both  parties  intended  an  appointment 
under  the  first,  and  not  a  grant  out  of  the  latter,  and  that  the 
deed  shall  not  be  allowed  to  operate  contrary  to  such  their  inten- 
tion ;  it  will  not  be  necessary  to  examine  the  cases  of  Wilson  and 
Sewell,  4  Burr.  1975  and  1  Blac.  627,  and  Davison  v.  Stanley, 
4  Burr.  2210,  where  the  lessees  could  have  but  one  thing  in  their 
contemplation ;  viz. ,  a  demise  out  of  the  interests  which  the  les- 
sors in  those  cases  either  had,  or  were  supposed  to  have,  in  the 
premises  demised.  It  may,  however,  be  observed,  that  the  gen- 
eral reasoning  to  be  found  in  those  cases  applies  most  strongly  to 
the  present  The  effect  of  our  opinion  will  be,  that  the  period 
of  the  Earl  of  Berkeley  coming  into  possession  of  the  estate  will 
not  be  postponed  to  any  lat^r  time  than  was  in  the  immediate 
contemplation  of  the  devisor ;  that  the  Archbishop  will  acquire  no 
advantage,  and  only  not  suffer  a  loss  by  what  was  probably  the 
mistake  of  some  less  cautious  or  skilful  adviser :  and  this  result 
is  what  one  cannot  but  feel  to  be  the  real  justice  of  the  case ;  and 
it  would  have  been  a  circumstance  to  be  regretted,  if  the  law  had 
been  found  to  be  otherwise.  Judgment  for  the  defendant 

ENGLISH  NOTES. 

The  principle  of  the  rule  is  exemplified  in  Lord  Ward  v.  Lumley 
(1860),  5  Hurl.  &  :»".  87,  29  L.  J.  Ex.  322,  where  to  a  declaration  of  a 
lessor  suing  for  arrears  of  rent  due  under  a  lease,  the  defendant  pleaded 
that  the  deed  of  lease  under  which  the  defendant  had  possessed  the 
premises  had  been  cancelled  by  the  mutual  assent  of  lessor  and  lessee. 
The  Court  held  the  plea  to  be  no  answer  to  the  action.  The  effect  of 
the  demise  was  to  create  two  estates,  viz.,  the  estate  of  the  lessee,  and 
the  reversion  of  the  lessor —  the  rent  being  incident  to  the  latter  estate; 
and  the  cancelling  of  the  lease  could  not  destroy  the  estates  or  their 
incidents. 

AMERICAN  NOTES. 

This  case  is  cit^d  by  Wood  in  Landlord  and  Tenant  as  authoritative 
(sects.  212,  222,  485),  and  in  Taylor  on  Landlord  and  Tenant,  sect.  511,  and 
the  doctrine  is  more  or  less  supported  by  Strong  v.  Crosby,  21  Connecticut, 
398;  Jachfon  v.  Gardner,  8  Johnson  (N.  Y.),  403;  Brewer  v.  Nat.  Union  Bldg. 
Assn.,  64  Illinois  Appeals,  161. 

It  is  well  settled  that  where  a  lease  is  by  deed,  the  lessee  is  not  divested 
by  cancellation  or  destruction  of  the  instrument,  even  if  the  parties  intended 
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that  effect.  Wiley  v.  Christ,  4  Watts  (Penn.),  199 ;  Hatch  v.  Hatch,  9  Massa- 
chusetts, 307;  6  Am.  Dec.  67;  Jackson  v.  Pa^e,  4  Wendell  (N.  Y.),  585; 
Grayson  v.  Richards,  10  Leigh  (Virginia),  57;  Lawrence  v.  Lawrence,  24 
Missouri,  269 ;  Gilbert  v.  Bxdkley,  5  Connecticut,  262 ;  18  Am.  Dec.  57 ;  Jordan 
V.  Jordan,  14  Georgia,  145 ;  Morgan  v.  Elam,  4  Yerger  (Tennessee),  375 ; 
Parker  v.  Cane,  4  Wisconsin,  1 ;  65  Am.  Dec.  283 ;  Fawcetts  v.  Kimmey,  33 
Alabama,  261;  Lawton  v.  Gordon,  34  California,  36;  91  Am.  Dec.  670;  Lixloff 
V.  Hart,  25  Mississippi,  245;  57  Am.  Dec.  203  ;  Wilson  y.  Hill,  13  New  Jersey 
Equity,  143;  Schaeffer  v.  Fithian,  17  Indiana,  463;  Walters  v.  Wagley,  53 
Arkansas,  509 ;  22  Am.  St.  Rep.  232 ;  Potter  v.  Adams,  125  Missouri,  118;  46 
Am.  St.  Rep.  478;  Raynory.  WiUon,  6  Hill  (N.  Y.),469;  Nicholson  v.  Halsey, 
1  Johnson  Chancery  (N.  Y.),  417  ;  Jones  on  Real  Property,  sect.  1259. 

In  a  few  States  it  is  held  that  cancellation  of  an  unrecorded  deed  revests 
the  estate  in  the  grantor.  Mussey  v.  Holt,  24  New  Hampshire,  248 ;  55  Am. 
Dec.  254 ;  Nason  v.  Grant,  21  Maine,  160;  Faulks  v.  Bums,  1  Green's  Chancery 
(New  Jersey),  250. 

A  sealed  lease  may  be  surrendered  by  parol  agreement.  Alschuler  y.  Schiff', 
164  Illinois,  298. 

A  new  lease,  to  work  a  surrender  of  the  first,  must  be  valid  in  law. 
Schieffelin  v.  Carpenter,  15  Wendell  (N.  Y.),  400,  a  very  learned  opinion, 
citing  the  principal  case,  and  observing  that  the  principle  "  is  conclusively 
settled  by  authority." 

But  a  lease  is  effectually  surrendered  by  a  sealed  agreement  to  surrender : 
Harris  v.  Hiscock,  91  New  York,  340 ;  and  by  an  executed  parol  agreement 
to  surrender :  Goldsmith  v.  Darling,  92  Wisconsin,  363. 


Section  II.  —  Tenancies  for  a  Term  certain  under  Leases 
and  other  Instruments  in  Writing. 

(d)    Rights  and  Duties  on  Eocpiry  of  Term. 

No.  33.— IBBS  v.   EICHAEDSON. 
(Q.  B.  1839.) 

RULE. 

It  is  the  the  duty  of  the  tenant  on  the  expiry  of  his 
term  to  deliver  up  the  vacant  possession  to  the  landlord. 
And  if  a  sub-tenant  holds  over,  although  against  the  will 
of  the  principal  tenant,  the  latter  is  responsible  to  the 
landlord,  and  the  landlord  may  sue  him  either  for  recovery 
of  possession,  or  for  compensation  or  occupation  rent  for 
the  period  during  which  the  premises  have  been  held  over. 
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Ibbs  y.  Richardson  and  others. 

9  A<L  &  Ell.  849-85S  (s.  o.  1  P.  &  D.  618). 

Landlord  and  Tenant.  —  Expiry  of  Lease,  —  Undertenants  holding  over. 

Lessee  for  a  term  ending  on  11th  October  underlet  to  C.  from  year  [849] 
to  year,  subject  to  the  determination  of  his  own  interest.'  Upon  the 
expiration  of  the  term,  C.  refused  to  quit,  and  held  over  against  the  will  of 
the  lessee.  On  16th  October  the  lessee  distrained  on  him  for  rent  due  before 
the  11th.  On  14th  December  C.  quitted ;  and  the  lessee  then  tendered  pos- 
session to  the  original  landlord,  who  refused  to  accept  it.  Held,  that  the  lessee 
was  liable,  in  an  action  for  use  and  occupation,  to  pay  rent  to  his  landlord 
for  the  period  between  the  11th  October  and  14th  December,  but  not  for  any 
longer  period. 

Debt  for  the  use  and  occupation  by  the  defendants  of  certain 
premises  of  the  plaintiff  for  one  year. 

Plea:  nunquam  indebitatus;  issue  thereon.  By  consent  of  the 
parties,  and  by  a  Judge's  order,  the  following  case  was  stated  for 
the  opinion  of  this  Court. 

On  the  3rd  of  December,  1827,  the  plaintitf,  by  writing  under 
seal,  demised  to  Anna  Maria  Hughes,  her  executors,  &c.,  the 
premises  mentioned  in  the  declaration,  for  eight  years  beginning 
from  the  11th  of  October  then  last  past,  at  the  yearly  rent  of  £20. 

From  and  after  the  execution  of  this  instrument,  A.  M.  Hughes 
continued  in  the  possession  and  occupation  of  the  premises  upon  the 
terms  therein  mentioned,  until  her  death,  in  the  beginning  of  Feb- 
ruary, 1829.  Defendants  were  the  executors  of  Hughes,  and  had 
proved  her  will  and  acted  in  the  execution  thereof.  After  the 
death  of  A.  M.  Hughes,  defendants,  as  such  executors,  proposed 
to  plaintiff  to  surrender  the  premises  to  him,  but  plaintiff  refused 
to  accept  such  surrender;  whereupon  defendants  underlet  the 
premises  to  Robert  Craik  from  year  to  year,  subject  to  the  deter- 
mination of  their  own  interest  therein  as  executors,  at  the  same 
yearly  rent  of  £20 ;  and  Craik  entered  into  the  possession  of  the 
said  premises  as  their  undertenant,  and  continued  in  the  occupa- 
tion until  14th  December,  1835,  under  the  following  circum- 
stances. The  original  rent  was  duly  paid  to  plaintiff  by  defendants 
up  to  the  11th  day  of  October,  1835.  On  that  day  de- 
fendants, being  desirous  of  delivering  up  *  possession  of  [*850] 
the  premises  to  plaintiff,  demanded  possession  from  their 
undertenant,  Craik,  who  refused  to  quit,  and  continued,  against 
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defendants'  will,  to  occupy  them.  On  the  16th  of  the  same  Octo- 
ber, £10  rent  being  in  arrear  from  Craik  to  defendants,  they  dis- 
trained upon  his  goods,  and  continued  in  possessfon  thereof  upon 
the  premises  in  question  until  the  22nd  of  the  same  month.  After, 
as  well  as  during  the  continuance  of,  this  distress,  defendants 
endeavoured  to  induce  Graik  to  quit  the  premises ;  and  on  the  14th 
of  December  following  he  did  quit.  No  rent  or  compensation  of 
any  kind  was  received  by  defendants  for  the  period  between  the 
11th  of  October  and  the  14th  of  December,  1835.  PlaintiflF  was 
aware  of  all  the  above  circumstances ;  but  no  direct  communica- 
tion took  place  between  him  and  defendants  until  the  said  14th  of 
December.  On  that  day,  the  key  of  the  house  and  possession 
of  all  the  premises  were  offered  by  defendants  to  plaintiff.  Plain- 
tiff, however,  refused  the  key,  unless  defendants  would  pay  him 
a  quarter's  rent,  but  stated  that»  if  defendants  would  then  pay  a 
quarter's  rent,  he  would  accept  the  key,  and  release  defendants 
from  all  liability.  Defendants  refused  to  make  such  payment; 
and  the  key  remained  in  their  possession,  and  the  premises  were 
in  fact  unoccupied,  from  that  time  to  the  11th  of  October,  1836. 
Power  was  given  to  the  Court  to  draw  inferences  of  fact  from  the 
case  stated;  and  if  the  Court  should  be  of  opinion,  under  the 
above  circumstances,  that  the  plaintiff  was  entitled  to  recover  any 
sum  of  money  in  this  action,  defendants  were  to  confess  judg- 
ment, and  judgment  was  thereupon  to  be  entered  up  for  such 
sum  as  the  Court  should  think  plaintiff  entitled  to  recover,  with 

costs,  &c. 
[*851]       *  Biggs  Andrews,  for  the  plaintiff. — The  plaintiff  is 

entitled  to  recover  rent,  if  not  for  one  year,  at  least  for 
the  period  during  which  the  undertenant  wrongfully  held  over. 
The  tenant's  responsibility  does  not  cease  until  redelivery  of  the 
premises  to  the  lessor ;  and  the  exertions  of  the  former  to  expel 
the  undertenant  cannot  affect  the  plaintiff's  rights.  As  long  as 
the  undertenant  occupied,  the  defendants  were  also  in  sufdcient 
occupation  for  the  purposes  of  this  action.  Bull  v.  Sihhs,  8  T.  R 
327 ;  Matthews  v.  Sawell,  8  Taunt  270.  Actual  occupation  is  not 
necessary.  Pinero  v.  Jvdson,  6  Bing.  206  (31  R  R  388).  Hard' 
ing  V.  Cretlwrn,  1  Esp.  57  (5  R  R  719),  is  in  point,  and  shows 
that  nothing  but  redelivery  of  the  premises,  or  acceptance  of 
another  tenant  by  the  lessor,  will  release  the  lessee.  Here  the 
plaintiff  expressly  refused  to  accept  the  key  of  the  premises ;  and 
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the  defendants,  by  distraining  after  the  determination  of  their 
own  interest,  acted  as  owners  of  the  property  under  Stat  8  Anne, 
c.  14,  s.  6,  which  gives  the  landlord  power  to  distrain  after  the 
end  of  the  tenant's  term,  provided  such  distress  be  made  "  during 
the  continuance  of  the  landlord's  title  or  interest " 

Piatt,  contra.  — It  is  not  denied  that  the  holding  by  an  under- 
tenant, with  the  assent  of  the  lessee,  will  make  the  latter  liable ; 
but  the  defendants  are  not  to  be  made  tenants  against  their  will. 
The  declaration  in  this  form  of  action  always  alleges  e^  holding 
at  the  instance  and  request  of  the  defendant  Here  there  is  no 
ground  for  saying  that  any  part  of  the  occupation  after  the  11th 
of  October  was  voluntary  on  the  part  of  the  defendants.  The 
declaration  also  alleges  occupation  by  the  permission 
*of  the  plaintiff;  if,  therefore,  the  occupation  of  the  [*852] 
undertenant  is  that  upon  which  the  plaintiff  relies,  then 
the  undertenant  occupied  with  the  plaintiff's  assent,  and  so  the 
defendants  are  discharged  by  the  acceptance  of  another  tenant,  as 
in  Harding  v.  Crethom,  1  Esp.  57  (5  E.  R  719).  By  offering  to 
surrender  and  endeavouring  to  remove  the  undertenant,  the  lessees 
have  done  all  that  lies  in  their  power  to  relieve  themselves  from 
the  relation  of  landlord  and  tenant;  and  the  plaintiff  must  com- 
plete his  possession  by  bringing  ejectment  and  suing  Craik  for  the 
mesne  profits.  But  it  would  be  absurd  to  hold  the  defendants 
liable  for  mesne  profits  which  they  never  received  nor  desired  to 
receive.  As  to  the  distress  by  them,  they  had  no  reversion,  and 
therefore  no  right  to  distrain.  They  were  mere  trespassers,  and 
might  be  sued  as  such ;  or  the  plaintiff  might,  perhaps,  sue  them 
for  not  redelivering,  if  the  dictum  of  Lord  Kenyon  in  Harding  v. 
CretJiom,  be  good  law. 

B.  Andrews,  in  reply.  — The  doctrine  of  Lord  Kenyon  is  deci- 
sive, and  has  not  been  answered.  Until  the  lessee  surrenders  the 
premises,  so  as  to  enable  the  lessor  to  take  possession,  he  continues 
to  hold  them,  and  to  be  liable  for  rent  in  respect  of  such  holding. 

Lord  Denman,  Ch.  J.  —  The  plaintiff  is  entitled  to  recover.  If 
the  defendants,  after  the  expiration  of  their  lease,  had  let  the 
premises  anew  to  Craik,  the  case  would  have  been  a  very  clear 
one.  Here  they  distrained,  as  upon  a  continuance  of  their  own 
interest,  and  did  not  offer  to  deliver  up  the  key,  or  the 
possession,  *  until  the  14th  of  December.  When  Craik  [*853] 
held  over,  there  was  a  sufficient  reversion,  as  between 
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them  and  Craik,  to  enable  them  to  distrain  if  they  pleased  The 
defendants,  however,  are  only  bound  to  pay  rent  up  to  the  14th  of 
December,  when  the  undertenant  had  quitted  and  possession  was 
tendered  to  the  plaintiff. 

LiTTLEDALE,  J.  —  No  doubt  the  ordinary  course  under  these  cir- 
cumstances would  be  to  bring  ejectment;  but  the  plaintiff  may 
waive  the  tort,  and  sue  for  use  and  occupation ;  or  he  might  have 
maintained  an  action  for  not  delivering  up  possession.  After  a 
recovery  in  ejectment,  he  might  have  recovered  mesne  profits  until 
the  day  when  the  possession  was  tendered  to  him ;  so  here  he  may 
recover  rent  for  that  period.  Craik's  possession,  being  obtained 
by  and  through  the  defendants,  is  to  be  taken  as  their  possession. 
If  the  original  tenancy  had  been  from  year  to  year,  the  defendants 
would  have  been  liable  for  a  whole  year's  rent  Here,  the  hold- 
ing over  being  a  wrongful  one  after  the  expiration  of  a  term,  the 
plaintiff  is  entitled  to  recover  only  for  the  period  during  which  he 
was  kept  out  of  possession. 

Williams  and  Coleridge,  J  J. ,  concurred. 

Judgment  for  the  plaintiff  for  the  recovery  of  £5. 

ENGLISH  NOTES. 

The  dictum  of  Lord  Kenton  in  Harding  v.  Crethom  (1793), 
1  Esp.  67,  5  R.  R.  719,  referred  to  in  the  argument  (p.  639,  supra),  was 
this :  '^  When  a  lease  is  expired,  the  tenant's  responsibility  is  not  at 
an  end;  for  if  the  premises  are  in  possession  of  an  undertenant,  the 
landlord  may  refuse  to  accept  the  possession,  and  hold  the  original 
lessee  liable ;  for  the  lessor  is  entitled  to  receive  the  absolute  posses- 
sion at  the  end  of  the  term."  In  Henderson  v.  Squire  (1869),  L.  R. 
4  Q.  B.  170,  173,  38  L.  J.  Q.  B.  73,  19  L.  T.  601,  17  W.  R.  619, 
CocKBURN,  Ch.  J.,  cites  this  passage  as  "the  law  laid  down  hy  Lord 
Kenton,"  and  says,  "That  has  heen  considered  law  ever  since." 
Blackburn,  J.,  uses  language  to  a  similar  purport.  The  Court  ap- 
plied the  law  accordingly  to  the  case  of  a  tenancy  under  a  parol  agree- 
ment, although  there  was  no  stipulation  as  to  his  delivering  np 
possession  at  the  end  of  the  term;  and  they  held  the  landlord  entitled 
to  recover  from  his  tenant  damages  measured  hy  what  the  rent  would 
have  amounted  to  for  the  time  he  was  kept  out  of  possession;  and  also 
the  costs  of  an  ejectment  which  had  heen  rendered  necessary  hy  the 
tenants  holding  over  on  the  principle  of  Collen  v.  Wright  (2  R.  C.  484). 

The  principal  case  has  heen  distinguished  in  an  Irish  case,  where, 
after  the  death  of  a  tenant  from  year  to  year  who  had  sublet,  notice 
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to  quit  was  given  to  his  administratrix,  who  gave  up  possession  so  far 
as  she  could,  the  subtenant  refusing  to  quit  as  the  term  of  his  sub- 
tenancy was  not  expired.  The  Court  held  that  the  action  being 
brought  against  the  administratrix  as  a  trespasser  and  a  wrongdoer, 
she  could  not  be  made  responsible  for  the  wrong  to  which  she  was  not 
in  any  way  a  party.  London  &  North-  Western  Railway  Co,  v.  Hill 
(1883),  12  L.  E.  Tr.  140.  The  distinction  appears  to  be  sound,  assum- 
ing the  ground  of  action  to  be  a  pure  tort ;  whether  the  wrong  is  sup- 
posed to  be  caused  by  the  act  of  the  deceased  tenant,  in  which  case  the 
cause  of  action  would  not  survive  on  the  principle  of  Hainbly  v.  Trott 
(2  E.  C.  1),  or  by  the  wrong  of  the  undertenant,  which  could  not  be 
imputed  to  the  administratrix  personally. 

AMERICAN  NOTES. 

This  case  is  cited  in  Taylor  on  Landlord  and  Tenant,  sects.  22,  524. 

The  original  lessee  is  liable  for  rent,  even  in  an  action  for  use  and  occu- 
pation, as  if  he  himself  occupied  the  premises.  Moffatt  v.  Smith,  4  New 
York,  126. 

A  tenant  alienating  a  part  or  all  of  the  premises  remains  liable  to  his  lessor 
in  an  action  to  recover  the  whole,  if  possession  is  withheld  after  termination 
of  the  tenancy,  whether  the  alienation  was  by  sublease  or  by  conveyance  in 
fee  with  warranty.  Emerick  v.  Tavener,  9  Grattan  (Virginia),  220;  58  Am. 
Dec.  217 :  "  A  lessor  may  rest  in  security  under  a  lease  of  his  property  to  a 
tenant  of  his  own  selection,  regarding  the  possession  of  his  tenant  as  his  own 
possession,  held  under  his  title  and  ready  to  be  surrendered  upon  the  deter- 
mination of  the  tenancy ;  or  if  not  surrendered,  having  a  responsible  man  bound 
for  it  and  for  all  costs  that  he  may  be  compelled  to  incur  if  his  tenant  shaU, 
by  his  own  refusal  or  by  putting  others  in  possession  who  shall  withhold  the 
premises,  render  legal  proceedings  necessary  to  regain  it.  Citing  Roe.  v. 
WiggSf  2  B.  &  P.  230.  See  Jackson  v.  Davis,  5  Cowen  (N.  Y.),  123 ;  15  Am. 
Dec.  451. 

The  fact  that  one  was  in  joint  possession  of  land  with  plaintiff's  tenant, 
and  had  title  to  one-half  the  land,  will  not  prevent  the  recovery  of  a  judg- 
ment for  possession  against  the  tenant.  Springs  v.  Schenck,  99  North  Carolina, 
551 ;  6  Am.  St.  Rep.  552. 

So  strictly  is  this  inference  from  holding  over  regarded  in  this  country, 
that  an  unintentional  holding  over  has  the  same  effect  as  if  intentional.  As 
when  the  tenant  had  notified  the  landlord  that  he  did  not  desire  to  renew  but 
intended  to  surrender,  but  was  prevented  from  doing  so  for  two  days  by  diffi- 
culty in  procuring  wagons  and  by  sickness  of  a  boarder.  Haynes  v.  Aldrich, 
133  New  York,  287 ;  28  Am.  St.  Rep.  636.  The  Court  said :  "  The  rule  is 
too  well  settled  to  be  disputed  that  where  the  tenant  holds  over  after  the  ex- 
piration of  his  term,  the  law  will  imply  an  agreement  to  hold  for  a  year 
upon  the  terms  of  the  prior  lease ;  that  the  option  to  so  regard  it  is  with 
the  landlord,  and  not  with  his  tenant,  and  that  the  latter  holds  over  his  term 
at  his  perlL" 
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No.  34.  — WIGGLESWORTH  v.  DALLISOK 
(1779.) 

No.  35.  — HUTTON  v.  WABREN. 
(ex.  1836.) 

RULE. 

A  CUSTOM  that  the  tenant  shall  have  the  way-going  crop 
after  the  expiration  of  his  term  is  effectual  if  not  excluded 
by  the  express  agreement  in  the  lease. 

So  is  a  custom  that  the  tenant  in  quitting  is  to  have  a 
reasonable  allowance  for  seeds  and  labour  bestowed  on  the 
farm  in  the  last  year  of  the  tenancy. 

Wigglesworth  y.  Dallison  and  another. 

Donglafl,  201-207  (1  Smith  Lead.  Gas.). 

Landlord  and  Tenant,  —  Custom.  —  Way-going  Crop. 

[201]       A  custom  that  tenants,  whether  by  parol  or  deed,  shall  have  the  way- 
going crop  after  the  expiration  of  their  terms,  is  good. 

This  was  an  action  of  trespass  for  mowing,  carrying  away,  and 
converting  to  the  defendant's  own  use  the  com  of  the  plaintiff, 
growing  in  a  field  called  Hibaldstow  Leys,  in  the  parish  of  Hibald- 
stow,  in  the  county  of  Lincoln.  The  defendant  Dallison  pleaded 
liberum  tenementum,  and  the  other  defendant  justified  as  his  ser- 
vant The  plaintiff  replied,  that  true  it  was  that  the  locus  in  quo 
was  the  close,  soil,  and  freehold  of  Dallison;  but,  — after  stating 
that  one  Isabella  Dallison,  deceased  (being  tenant  for  life),  and 
Dallison,  the  reversioner  in  fee,  made  a  lease  on  the  2nd  of  March, 
1753,  by  which  the  said  Isabella  demised,  and  the  said  Dallison 
confirmed,  the  said  close  to  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  for  twenty-one  years,  to  be  computed  from  the 
1st  of  May,  1755,  and  that  the  plaintiff,  by  virtue  thereof,  entered 
and  continued  in  possession,  till  the  end  of  the  said  term  of  twenty- 
one  years,  —  he  pleaded  a  custom,  in  the  following  words,  viz. , 
"  That,  within  the  parish  of  Hibaldstow,  there  now  is,  and  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  there  hath 
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been  a  certain  ancient  and  laudable  custom,  there  used  and  approved 
of,  that  is  to  say,  that  every  tenant  and  fanner  of  any  lands  within 
the  same  parish,  for  any  term  of  years  which  hath  expired  on  the 
first  day  of  May  in  any  year,  hath  been  used  and  accustomed,  and 
of  right  ought  to  have,  take,  and  enjoy,  to  his  own  use,  and  to 
reap,  cut,  and  carry  away,  when  ripe  and  fit  to  be  reaped,  and 
taken  away,  his  way-going  crop,  that  is  to  say,  all  the  com  grow- 
ing upon  the  said  lands  which  hath  before  the  expiration  of  such 
term  been  sown  by  such  tenant,  upon  any  part  of  such  lands,  not 
exceeding  a  reasonable  quantity  thereof,  in  proportion  to  the  resi- 
due of  such  lands,  according  to  the  course  and  usage  of  husbandry 
in  the  same  parish,  and  which  hath  been  left  standing  and  grow- 
ing upon  such  lands  at  the  expiration  of  such  term  of  years. '  He 
then  stated  that,  in  the  year  1775,  he  sowed  with  com  part  of  the 
said  close,  being  a  reasonable  part  in  proportion  to  the  residue 
thereof,  according  to  the  course  and  usage  of  husbandry  in  the 
said  parish,  and  that  the  com  produced  and  raised  by  such  sowing 
of  the  corn  so  sown  as  aforesaid,  being  the  corn  in  the  declaration 
mentioned,  at  the  end  of  the  term,  and  at  the  time  of 
the  trespass  committed,  was  standing  and  growing  in  the  [202] 
said  close,  the  said  time  not  exceeding  a  reasonable  time 
for  the  same  to  stand,  in  order  to  ripen  and  become  fit  to  be 
reaped,  and  that  he  was  during  all  that  time  lawfully  possessed 
of  the  said  corn,  as  his  absolute  property,  by  virtue  of  the  custom. 
The  defendant,  in  his  rejoinder,  denied  the  existence  of  any 
such  custom,  and  concluded  to  the  country.  The  cause  was  tried 
before  Eyre,  Baron,  at  the  last  assizes  for  Lincolnshire,  when  the 
jury  found  the  custom,  in  the  words  of  the  replication. 

Baldwin  moved  in  arrest  of  judgment  that  such  a  custom  was 
repugnant  to  the  terms  of  the  deed,  and,  therefore,  though  it 
might  be  good  in  respect  to  parol  leases,  could  not  have  a  legal 
existence  in  the  case  of  leases  by  deed.  He  relied  on  Trumper  v. 
Carwardine,  before  Yates,  Justice  (at  the  Summer  Assizes  for 
Herefordshire,  1769),  the  circumstances  of  which  case  were  these  : 

"  The  plaintiff  had  been  lessee  under  the  corporation  of  Hereford 
for  a  term  of  twenty-one  years,  which  expired  on  the  4th  of  Decem- 
ber, 1767.  In  the  lease,  there  was  no  covenant  that  the  tenant 
should  have  his  off-going  crop.  In  the  seed-time,  before  the  expi- 
ration of  the  term,  he  sowed  the  fallow  with  wheat  The  succeed- 
ing tenant  obstructed  him  in  cutting  the  wheat,  when  it  became 


544  LANDLORD  AND  TENANT. 

Ho.  84.  — WigglefwortlL  ▼.  DalliMD,  Dcmg.  908,  808. 

ripe,  and  cut  and  housed  it  himself,  for  his  own  use.  Upon  this 
the  plaintiff  brought  an  action  on  the  case,  and  declared  on  a  cus- 
tom in  Heredfordshire  for  tenants  who  quit  their  farms  at  Christ- 
mas or  Candlemas  to  reap  the  corn  sown  the  preceding  autumn. 
Yates,  Justice,  held  that  the  custom  could  not  legally  extend  to 
lessees  by  deed,  though  it  might  prevail,  by  implication,  in  the 
case  of  parol  agreements.  That,  in  the  case  of  a  lease  by  deed, 
both  parties  are  bound  by  the  express  agreements  contained  in  it, 
as  that  the  term  shall  expire  at  such  a  day,  &c. ,  and  therefore  all 
implication  is  taken  away.  That  if  such  a  custom  could  be  set  up, 
the  Statute  of  Frauds  would  be  thereby  superseded  in  Hereford- 
shire. Accordingly  the  plaintiff  did  not  recover  on  the  custom, 
although,  on  another  count  in  trover  in  the  same  declaration,  he 
had  a  verdict. " 

A  rule  to  show  cause  was  granted. 
[203]  The  case  was  argued  on  Tuesday,  the  8th  of  June,  by 
Hill,  Serjeant,  Chambre,  and  Dayrell,  for  the  plaintiff, 
and  Cust,  Baldwin,  Balguy,  and  Gough,  for  the  defendants ;  when 
three  objections  were  made  on  the  part  of  the  defendant,  viz.  : 
1.  That  the  custom  was  unreasonable.  2.  That  it  was  uncertain. 
3.  That  (as  had  been  contended  on  moving  for  the  rule)  it  was' 
repugnant  to  the  deed  under  which  the  plaintiff  had  held. 

For  the  plaintiff  it  was  urged,  1.  That  it  was  not  an  unreason- 
able custom,  because  without  an  express  agreement,  or  such  a  cus- 
tom as  this,  there  could  be  no  crop  the  last  year  of  a  term,  for 
the  tenant  would  not  sow,  if  he  could  not  reap,  and  the  landlord 
would  not  have  a  right  to  enter  till  the  expiration  of  the  term. 
That  it  was  for  the  advantage  of  the  public,  as  much  as  customs 
for  turning  a  plough,  or  drying  nets,  on  another  person's  land, 
which  had  been  held  to  be  good.  Davis,  32  b.  That  it  bore  a 
great  analogy  to  the  right  of  emblements,  and  was  founded  on  the 
same  principle,  namely,  the  encouragement  of  agriculture.  It 
was  not  prejudicial  to  any  one :  not  to  the  landlord,  because  with- 
out it  his  land  must  be  unemployed  and  unproductive  for  a  whole 
season ;  nor  to  the  succeeding  tenant,  because  he  would  have  his 
turn  at  the  end  of  his  term.  2.  That  it  was  suflBciently  certain, 
by  the  reference  to  the  residue  of  the  lands  not  sown,  and  to  the 
course  and  usage  of  husbandry  in  the  parish.  This  is  as  much 
certainty  as  the  nature  of  the  subject  will  admit  of,  for,  if  it  had 
been  that  so  many  acres  might  be  sown  and  reaped,  that  would 
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have  been  incompatible  with  those  variations  in  the  proportion  of 
ploughed  land,  which  arise,  at  different  times,  from  ciroumstances 
in  the  course  of  cultivation  and  husbandry.  Beasonable  is  an  epi- 
thet which  sufficiently  qualifies  the  extent  of  customs,  and  is  gen- 
erally used  in  pleading  them;  as  with  regard  to  customaiy  fines 
paid  to  the  lord  of  a  manor,  estovers  prescribed  for  by  a  party  to 
be  taken  for  the  use  of  his  house,  &c.  In  the  ca^e  of  Benmngton 
V.  Taylor,  reported  in  Lutwyche  (2  Lutw.  1517,  1519),  where  the 
defendant,  in  an  action  of  trespass,  had  pleaded  a  right  to  dis- 
train for  twelve  pence  for  stallage,  due  by  prescription,  for  the 
land  near  every  stall  in  a  fair,  and,  on  a  motion  in  arrest  of  judg- 
ment, it  was  objected  that  the  prescription  was  uncertain^  and 
therefore  void,  the  quantity  of  land  not  being  ascertained,  the 
Court  held  it  to  be  certain  enough,  because  the  quantity 
was  to  be  ascertained  by  the  common  usage  of  the  fair.  [204] 
In  all  such  C6ises,  whether  the  quantity  or  amount  is  in 
truth  reasonable  or  not,  is  for  the  jury  to  decide.  3.  That  the 
circumstances  of  the  plaintiff's  lease  in  this  case  having  been  by 
deed,  made  no  difference.  There  was  no  agreement  contained  in 
the  deed  that  the  defendant  would  depart  from  the  custom, 
although  the  parties  must  have  known  of  it  when  the  lease  was 
executed.  '  He  did  not  claim  under  any  parol  contract  express  or 
implied,  and  therefore  the  argument  of  repugnancy  did  not  apply ; 
and  the  Nisi  Prius  case  which  had  been  cited  went  upon  mis- 
taken reasoning.  Hill,  Serjeant,  admitted  that  he  knew  of  no 
instance  in  the  reports  of  a  similar  custom  to  this,  in  the  case  of 
freehold  property,  but  he  said,  there  were  several  with  regard  to 
copyholds  that  went  much  farther;  and  he  cited  JEastcourt  v. 
Weekes,  1  Lutw.  799,  801,  where  a  custom,  that  the  executors  and 
administrators  of  every  customary  tenant  for  life,  if  he  should 
die  between  Christmas  and  Lady-day,  should  hold  over  till  the 
Michaelmas  following,  is  stated  on  the  pleadings ;  and  no  objec- 
tion taken  to  it  on  the  argument  of  the  case. 

For  the  defendant  were  cited:  Grantham  v.  ffawley,  Hob.  132; 
White  V.  Sayer,  Palm.  211,  in  which  last  case  a  custom  for  a  lord 
of  a  manor  "  to  have  common  of  pasture  in  all  the  lands  of  his 
tenants  for  life  or  years, "  which  had  been  pleaded  in  justification 
of  a  trespass  in  the  land  of  a  tenant  for  years,  was  held  to  be  void 
and  against  law,  for  that  such  a  privilege  is  contrary  to  the  lease, 
being  part  of  the  thing  demised,  and  different  from  a  prescription 
VOL.  XV.  —  85 


546  LANDLOBD  AND  TENANT. 

No.  84.  —  Win^iwvorth  ▼.  JMHhb,  Sng,  flM^  lOf. 

to  have  a  heriot  from  every  lessee  for  life,  becoose  that  is  only 
collateral ;  cites  21  Hen.  VII. ,  14  A  case  relied  on  by  Houghton, 
Justice,  in  White  v.  Sayer,  in  which  he  said  the  Court  had  de- 
cided that  a  custom  for  lessees  for  years  to  have  half  a  year  after 
the  end  of  their  term,  to  remove  their  utensils,  was  void,  as  being 
against  law.  Startup  v.  Dodderidge,  2  Ld.  Saym.  1158,  2  Salk. 
657,  1  Mod.  60,  where  the  Court  refused  to  grant  a  prohibition, 
on  the  suggestion  of  a  modus  "  to  pay,  upon  request,  at  the  rate  of 

two  shillings  for  every  pound  of  the  improved  yearly  rent 
[*  205]  or  value  of  *  the  land, "  because  the  yearly  rent  or  value 

was  variable  and  uncertain.  Naylor,  qui  tarn,  v.  Scott, 
2  Ld.  Eaym.  1558,  where  a  custom  having  been  found  by  a  jury, 
"  that  every  housekeeper  in  the  parish  of  Wakefield  having  a  child 
bom  there,  should,  at  the  time  when  the  mother  was  churched, 
or  at  the  usual  time  after  her  delivery  when  she  should  be 
churched,  pay  ten  pence  to  the  vicar, "  the  Court,  on  a  motion  in 
arrest  of  judgment,  determined  that  the  custom  was  void,  being, 
1,  uncertain,  because  the  usual  time  for  women  to  be  churched 
was  not  alleged ;  2,  unreasonable,  because  it  obliged  the  husband 
to  pay  if  the  woman  was  not  churched  at  all,  or  if  she  removed 
from  the  parish,  or  died  before  the  time  of  churching.  Carleton 
V.  Brightwell,  2  P.  Wms.  462,  where  the  defendant,  on  a  bill  for 
tithes,  set  up  a  modus,  "  that  the  inhabitants  of  such  a  tenement, 
with  the  lands  usually  enjoyed  therewith,  should  pay  such  a  sum 
for  tithe  com ; "  and  it  was  held  by  the  Master  of  the  Eolls  to 
be  void  for  uncertainty.  Harrison  v.  Sharp,  Bunb.  174,  where 
a  modus,  "  that,  when  any  of  the  inclosed  pastures  in  a  certain 
vill  were  ploughed  and  sown  with  corn  or  grain  of  any  kind,  or 
laid  for  meadow  and  mown  and  made  into  hay,  tithes  in  kind 
were  paid  to  the  rector,  but  when  eaten  and  depastured,  then  the 
occupier  paid  to  the  vicar  one  shilling  in  the  pound  of  the  yearly 
rent  or  value  thereof,  and  no  more,  upon  some  day  after  Michael- 
mas, yearly,  *  was  held  void,  on  the  authority  of  Startup  v.  Dod- 
deridge, Wilkes  V.  Broadhent,  2  Str.  1224,  where  the  Court 
of  Common  Pleas,  and  afterwards,  on  error  brought,  the  Court  of 
King's  Bench,  held  a  custom  found  by  verdict  "  for  the  lord  of  a 
manor,  or  the  tenants  of  his  collieries  who  had  sunk  pits,  to 
throw  the  earth  and  coals  on  the  land  near  such  pits,  such  land 
being  customary  tenement  and  part  of  the  manor,  there  to  con- 
tinue, and  to  lay  and  continue  wood  there  for  the  necessary  use 
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of  the  pits,  and  to  take  coals  so  laid,  away  in  carts,  and  to  bum, 
and  make  into  cinders  coals  laid  there,  at  their  pleasure, "  to  be 
void,  because,  among  other  reasons,  the  word  "  near  *  was  too  vague 
and  uncertain.  Oland  v.  Burdrvick,  Cro.  Eliz.  460,  5  Co.  Eep. 
116,  where  a  feme,  copyholder  durante  viduitate,  having  sowed 
the  land,  and  Uien  married,  it  was  determined  that  the  lord  should 
have  the  com,  upon  the  principle,  that,  when  the  interest 
in  land  is  determined  by  the  act  of  the  party,  he  shall  not  [206] 
have  the  crop.  An  Anonymous  case  in  Moore  (Moore, 
8,  pi.  27),  where  it  was  held  that  a  custom,  "  that  lessee  for  years 
should  hold  for  half  a  year  over  his  term, "  was  bad.  Boe,  Lessee 
of  Bree,  v.  JLees,  2  Blackst  1171,  where,  in  an  ejectment  to 
recover  a  farm  of  about  sixty  acres,  of  which  fifty-one  were  in- 
closed, and  nine  lay  in  certain  open  fields,  a  special  case  was  re- 
served, which  stated  a  custom,  '^  that,  when  a  tenant  took  a  farm  in 
which  there  was  any  open  field,  more  or  less,  for  an  uncertain  term, 
it  was  considered  as  a  holding  from  three  years  to  three  years ; " 
and  though  the  Court  decided  against  the  custom  on  other  grounds, 
yet,  by  their  reasoning,  it  clearly  appeared  that  they  thought 
it  void  for  uncertainty,  because  the  quantity  of  open  ground 
was  not  ascertained,  and  one  rood  might  determine  the  tenure  of 
one  hundred  acres  of  land  inclosed.  Besides  the  above  authori- 
ties, the  case  before  Yates,  Justice,  was  much  relied  on.  It  was 
admitted,  that,  in  cases  where  the  usual  crop  of  the  country  is 
such,  that  it  cannot  come  to  maturity  in  one  year,  a  right  to  hold 
over  after  the  end  of  the  term,  in  a  parol  demise,  may  be  raised 
by  implication;  as  where  saffron  is  cultivated  (in  Cambridge- 
shire), liquorice  (near  Pontefract),  or  tobacco  (which  formerly 
used  to  be  planted  in  Lincolnshire) ;  but  it  was  contended,  that, 
in  such  cases,  a  lease  by  deed  would  preclude  such  implication,  as 
the  parties  must  be  supposed  to  have  described  all  the  circum- 
stances relative  to  the  intended  tenure,  in  the  written  instmment 
Such  a  custom  as  that  set  up  in  the  present  case  could  not,  it 
was  said,  be  of  suflScient  antiquity  with  respect  to  leases  by  deed, 
as  in  the  time  of  Bichard  the  First,  and,  long  afterwards,  tenants 
had  no  permanent  interest  in  their  lands;  or,  if  there  could  be 
such  a  custom,  the  plaintiff's  lease  could  not  be  within  it,  because 
the  custom  must  have  applied  to  the  first  of  May,  old  style,  and 
this  lease  was  made  and  commenced  after  the  alteration  [to  new 
style]  was  introduced  by  24  Geo.  II. ,  c.  23. 
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The  Court  took  time  to  consider ;  and  this  day  Lord  Mansfield 

delivered  their  opinion,  as  follows :  — 
[207]       Lord  Mansfield.  — We  have  thought  of  this  case,  and 

we  are  all  of  opinion  that  the  custom  is  good.  It  is  just, 
for  he  who  sows,  ought  to  reap,  and  it  is  for  the  benefit  and 
encouragement  of  agriculture.  It  is,  indeed,  against  the  general 
rule  of  law  concerning  emblements,  which  are  not  allowed  to  ten- 
ants who  know  when  their  term  is  to  cease,  because  it  is  held  to 
be  their  fault  or  folly  to  have  sown,  when  they  knew  their  inter- 
est would  expire  before  they  could  reap.  But  the  custom  of  a 
particular  place  may  rectify  what  otherwise  would  be  imprudence 
or  folly.  The  lease  being  by  deed  does  not  vary  the  case.  The 
custom  does  not  alter  or  contradict  the  agreement  in  the  lease ;  it 
only  superadds  a  right  which  is  consequential  to  the  taking,  as  a 
heriot  may  be  due  by  custom,  although  not  mentioned  in  the  grant 
or  lease.  The  nUe  discharged. 


Judgment  was  accordingly  entered  for  the  plaintiff,  upon  which 
a  writ  of  error  was  brought  in  the  Exchequer  Chamber,  and  the 
defendant  assigned  for  errors,  "  that  the  custom  contained  and  set 
forth,  &c. ,  is  a  custom  void  in  law,  and  is  contrary  to,  and  incon- 
sistent with,  the  said  indenture  of  lease  in  the  said  replication 
mentioned."  The  case  was  argued  at  Serjeants  Inn  before  the 
Judges  of  C.  B.  and  the  Barons  of  the  Exchequer,  by  Balguy  for 
the  plaintiff  in  error,  and  Chambre  for  the  defendant  The  objec- 
tion to  the  reasonableness  of  the  custom  was  abandoned.  In  T. 
21  Geo.  III.  (27th  June,  1781),  Lord  Loughborough  delivered 
the  unanimous  opinion  of  the  Court  of  Exchequer  Chamber,  that 
the  custom  was  good;  and  the  judgment  was  affirmed. 

Hntton  V.  Warren. 

1  Meason  ft  Welsbj,  466-^79  (s.  c.  2  Gale,  71). 

Landlord  and  Tenant.  —  Custom.  —  Tenanl-righU 

[466]  A  eustom  of  the  country,  by  which  the  tenant  of  a  farm,  cultivating 
it  according  to  the  course  of  good  husbandry,  is  entitled,  on  quitting, 
to  receive  from  the  landlord  or  incoming  tenant  a  reasonable  allowance  for 
seeds  and  labour  bestowed  on  the  arable  land  in  the  last  year  of  the  tenancy, 
and  is  bound  to  leave  the  manure  for  the  landlord,  if  he  will  purchase  it,  — 
is  not  excluded  by  a  stipulation  in  the  lease  under  which  he  holds,  that  he 
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will  consume  three-fourths  of  the  hay  and  straw  on  the  farm,  and  spread  the 
manure  arising  therefrom,  and  leave  such  of  it  as  shall  not  be  so  spread  on 
the  land  for  the  use  of  the  landlord,  on  receiving  a  reasonable  price  for  it. 

Assumpsit  The  declaration  stated  that  the  plaintiff,  on  the 
25th  of  March,  1833,  became  tenant  to  the  defendant^  who  then 
was  rector  of  the  parish  of  Wroot,  in  the  county  of  Lincoln,  of  a 
certain  farm,  glebe  land,  premises,  and  tithes,  with  the  appurten* 
ances,  situate  in  the  said  parish,  upon  the  terms  and  conditions 
that  the  plaintiff,  his  executors,  administrators,  or  assigns,  should 
and  would  during  the  said  tenancy  manage,  till,  sow,  and  cultivate 
the  said  farm,  &c.,  in  a  husbandlike  manner,  according  to  the  cus* 
torn  of  the  country,  and  that  the  defendant  should,  after  the  ezpira- 
tion  of  the  said  tenancy,  make  and  pay  to  the  plaintiff  all  such 
reasonable  allowances  as  the  plaintiff,  as  off-going  tenant,  should, 
according  to  the  custom  of  the  country,  be  entitled  to  receive  from 
the  defendant  in  respect  of  any  tillage,  sowing,  or  cultivation  of 
the  said  farm,  &c.,  according  to  the  custom  of  the  country.  The 
declaration  then  averred  mutual  promises,  and  proceeded  to  allege 
that  the  plaintiff  continued  such  tenant  until  the  25th  of  March, 
1834,  when  the  said  tenancy  was  determined  by  notice  from  the 
defendant  to  quit  the  farm;  that  the  plaintiff,  during  the  said 
tenancy,  to  wit,  on  the  first  of  February,  1833,  and  on  other  days, 
&Cw,  according  to  the  course  of  good  husbandry,  and  in  tilling,  &c., 
the  said  farm  according  to  the  custom  of  the  country,  bestowed 
his  work  and  labour,  and  used  seeds  and  corn  in  sowing  divers 
parts  of  the  said  farm,  &c.,  with  barley,  blend-corn,  and  clover,  and 
other  seeds,  and  also  bestowed  his  work  and  labour  in  cultivating 
the  said  barley,  &c.,  until  the  determination  of  the  said  tenancy, 
and  was  by  the  determination  thereof  prevented  from  enjoying 
the  crops  arising  from  the  said  barley,  &a;  and  the  plaintiff, 
according  to  the  custom  of  the  country,  was,  as  off-going 
tenant,  entitled  to  *  certain  fair,  reasonable,  and  customary  [*  467] 
allowances  in  respect  of  such  tillage,  &c,  amounting  in  the 
whole  to  the  sum  of  X99  7«.  6d  ;  yet  the  defendant  would  not 
pay  the  same,  &c. 

Pleas:  first,  non-assumpsit;  secondly,  that  the  plaintiff  was 
not  tenant  to  the  defendant  on  Uie  terms  and  conditions  in  the 
declaration  mentioned;  thirdly,  that  the  plaintiff,  according  to 
good  husbandry,  and  in  tilling,  &c.,  according  to  the  custom  of  the 
country,  did  not  bestow  his  work  or  labour,  or  use  any  seed  or 
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com,  &c.,  or  bestow  his  work  or  labour  on  the  said  barley,  &c., 
Tnodo  et  formCt ;  fourthly,  that  the  plaintiff,  according  to  the  cus- 
tom of  the  country,  was  not  entitled  as  off-going  tenant,  &c. ;  on 
all  which  issues  were  joined. 

At  the  trial  before  Gaselee,  J.,  at  the  last  Summer  Assizes  for 
the  county  of  Lincoln,  it  appeared  that  the  plaintiff  took  the  farm, 
which  consisted  of  the  parsonage-house  and  glebe  of  the  parish  of 
Wroot,  in  the  year  1811,  by  lease  from  Dr.  Warren,  the  then  incum- 
bent, the  father  of  the  defendant,  at  a  rent  of  £150,  and  had  occu- 
pied it  ever  since,  until  he  quitted  it  as  hereafter  mentioned.  In 
October,  1832,  Dr.  Warren  resigned  the  living,  and  the  defendant 
was  presented  to  it.  At  Michaelmas,  1833,  the  defendant  gave 
the  plaintiff  notice  to  quit  at  the  Lady-day  following ;  and  in  the 
following  October  an  interview  took  place  between  the  plaintiff 
and  defendant,  and  the  attorney  of  the  latter,  when  there  was  a 
discussion  as  to  the  plaintiff's  sowing  a  particular  field,  and 
whether  he  was  to  be  allowed  for  the  crop.  The  defendant  and 
his  attorney  insisted  that  the  plaintiff  was  bound  by  the  custom 
of  the  country  to  sow  it,  and  to  keep  the  farm  in  regular  course ; 
and  a  formal  notice  was  accordingly  given  to  the  plaintiff  by  the 
defendant's  attorney,  a  few  days  afterwards,  not  to  neglect  to  cul- 
tivate the  farm  in  due  course  of  husbandry,  according  to  the  cus- 
tom of  the  country.  The  plaintiff  quitted,  pursuant  to  the 
[*  468]  notice,  *  at  Lady-day,  1834.  It  was  proved,  that  accord- 
ing to  the  custom  of  the  country,  a  tenant  was  bound  to 
cultivate  the  farm  according  to  a  certain  course  of  husbandry,  and 
was  entitled,  on  quitting,  to  a  fair  allowance  for  seeds  and  labour 
on  the  arable  land,  and  was  bound  to  leave  the  manure  on  the 
land,  if  the  landlord  chose  to  purchase  it ;  and  a  land- valuer,  who 
had  been  employed  by  the  defendant  in  1833  to  value  the  plain- 
tiff's tenant-right,  stated  that  the  farm  was  cultivated  according  to 
the  due  course  of  husbandry,  and  valued  the  allowance  to  be  made 
to  him  at  the  sum  of  £95  175.  6Jrf.  For  the  defendant,  witnesses 
having  been  first  called  for  the  purpose  of  showing  that  the  cus- 
tom did  not  apply  to  glebe  land,  that  no  tenant  was  entitled,  by 
the  custom,  to  off-going  allowances,  who  had  not  paid  them  on 
coming  in,  and  that  the  valuation  made  by  the  plaintiff's  witness 
was  much  too  high  ;  the  lease  under  which  the  plaintiff  originally 
occupied  was  put  in  ;  it  was  dated  2nd  January,  1811,  and  was  a 
demise  for  six  years,  to  commence  at  Lady-day  following,  of  the 
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parsonage-bouse  and  glebe  land,  and  the  tithes  of  the  whole  parish 
of  Wroot,  at  an  annual  rent  of  £150  for  the  house  and  land,  and 
£200  for  the  tithes ;  to  be  void  on  the  death,  resignation,  &c.,  of 
the  lessor;  and  contained  covenants  by  the  plaintiif,  that,  at  the 
end  or  other  sooner  determination  of  the  term,  he  should  quit, 
yield,  and  deliver  up  the  premises  in  good  order  and  condition  to 
the  lessor  and  his  successors,  '*  and  also  should  spend  and  consume 
three  parts  in  four  of  the  hay  and  straw  arising  from  the  said 
glebe  land  and  tithes  so  demised  as  aforesaid,  upon  the  said  glebe 
land,  and  spread  and  bestow  the  compost  or  manure  arising  there- 
from or  thereby  upon  the  said  glebe  land,  or  some  part  or  parts 
thereof,  and  should  leave  such  part  of  such  compost  or  manure  as 
should  not  be  so  spread  or  bestowed  on  the  said  premises  at  the  end 
or  other  sooner  determination  of  the  said  term,  upon  the 
said  premises,  to  and  for  the  use  of  the  said  J.  W.  or  *his  [*469] 
successors,  he  or  his  successors  paying  a  reasonable  price 
for  the  same."  It  was  contended  that  the  effect  of  this  latter 
stipulation  was  to  exclude  the  custom  of  the  country  as  to  the 
allowances  on  quitting.  The  learned  Judge  reserved  the  point, 
and  a  verdict  was  found  for  the  plaintiff  for  <£95  lis.  6^. 

In  Michaelmas  Term,  Balguy  obtained  a  rule  nin  for  a  nonsuit, 
pursuant  to  the  leave  reserved. 

[The  rule  having  been  argued,] 

Paeke,  B.  —  We  will  take  some  time  to  consider  this  case, 
and  will  endeavour  to  obtain  a  fuller  account  of  the  decision  [473] 
in  Senior  v.  Armitage,  Holt  K  P.  197  (17  R  E.  627).     It  is  very 
important  to  lay  down  the  rule  with  clearness,  if  we  can. 

Cur.  adv.  vuU. 

*  In  this  term  the  judgment  of  the  Court  was  delivered  [*  474] 
by 

Pabke,  B.  —  (After  stating  the  pleadings,  he  continued :)  It 
appeared  on  the  trial  that  the  plaintiff  took  the  farm  of  the  late 
incumbent,  the  father  of  the  defendant,  on  the  2nd  of  January, 
1811,  by  a  lease  under  seal,  comprising  the  tithes  of  the  parish 
also,  at  the  rent  of  £150  for  the  farm,  and  £200  for  the  tithes, 
payable  at  Michaelmas  and  Lady-day,  for  the  term  of  six  years 
from  Lady-day,  1811,  if  the  lessor  should  so  long  continue  incum- 
bent The  plaintiff  occupied  until  October,  1832,  when  the  incum- 
bent resigned,  and  the  defendant,  his  son,  succeeded  him  in  the 
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living.  The  plaintiff  continued  to  occupy  the  farm  and  tithes, 
paying  the  flame  rent,  at  the  same  times,  until  Lady-day,  1834, 
when  he  quitted,  in  pursuance  of  a  notice  given  to  him  by  the  de» 
fendant ;  emd  he  claimed  in  this  action  the  allowances  for  -seed  and 
labour  due  to  the  off-going  tenant  by  the  custom  of  the  country. 

The  defendant  resisted  the  claim,  on  the  ground  that  he  held 
under  the  terms  of  the  written  leade,  and  that  by  those  he  was 
not  entitled  to  any  such  allowances. 

It  was  proved,  that,  by  the  custom  of  the  country,  a  tenant  was 
bound  to  farm  according  to  a  certain  course  of  husbandry  for  the 
whole  of  his  tenancy,  and  at  quitting  was  entitled  to  a  fair  allow- 
ance for  seed  and  labour  on  the  arable  land ;  and  was  obliged  to 
leave  the  manure,  if  the  landlord  would  purchase  it. 

In  October,  1833,  after  the  notice  to  quit,  the  defendant,  his 
agent,  and  the  plaintiff,  had  an  interview,  and  the  agent  insisted 
that  the  plaintiff  should  sow  the  arable  land,  and  that  he  was 
bound  to  keep  the  farm  in  regular  course.  The  plaintiff  accord- 
ingly did  afterwards  sow  the  arable  land,  for  which  he  claimed 
the  compensation  in  question. 

Two  points  were  made  on  the  argument  before  us :  first,  whether 
the  plaintiff  was  bound  by  the  terms  of  the  lease  at  all, 
[*  475]  after  the  resignation  of  the  lessor ;  secondly,  ♦  whether,  if 
he  was,  those  terms  excluded  him  from  this  claim. 

Upon  the  first  point  we  think  that  the  plaintiff  must  be  taken, 
in  the  absence  of  evidence  to  the  contrary,  to  have  held  under  the 
defendant  on  the  same  terms  that  he  held  under  his  father,  so  far 
as  those  terms  were  applicable  to  a  tenancy  from  year  to  year. 
No  evidence  was  given  to  the  contrary  on  the  trial,  and  indeed 
this  objection  does  not  appear  to  have  been  there  raised  on  the 
part  of  the  plaintiff. 

The  second  question  requires  some  consideration.  The  custom 
of  the  country  as  to  cultivation  and  the  terms  of  quitting  with 
respect  to  allowances  for  seed  and  labour  is  clearly  applicable  to 
a  tenancy  from  year  to  year ;  and  therefore  if  this  custom  was,  by 
implication,  imported  into  the  lease,  the  plaintiff  and  defendant 
were  bound  by  it  after  the  lease  expired. 

We  are  of  opinion  that  this  custom  was,  by  implication,  imported 
into  the  lease. 

It  has  long  been  settled,  that,  in  commercial  transactions,  extrin- 
sic evidence  of  custom  and  usage  is  admissible  to  annex  incidents 
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to  written  contracts,  in  matters  with  respect  to  which  they  are 
silent  The  same  rule  has  also  been  applied  to  contracts  in  other 
transactions  of  life,  in  which  known  usages  have  been  established 
and  prevailed ;  and  this  has  been  done  upon  the  principle  of  pre* 
sumption  that,  in  such  transactions,  the  parties  did  not  mean  to 
express  in  writing  the  whole  of  the  contract  by  which  they 
intended  to  be  bound,  but  a  contract  with  reference  to  those 
known  usages.  Whether  such  a  relaxation  of  the  strictness  of 
the  common  law  was  wisely  applied,  where  formal  instruments 
have  been  entered  into,  and  particularly  leases  under  seal,  may 
well  be  doubted ;  but  the  contrary  has  been  established  by  such 
authority,  and  the  relations  between  landlord  and  tenant  have 
been  so  long  regulated  upon  the  supposition  that  all  cus- 
tomary obligations,  not  *  altered  by  the  contract,  are  to  [*  476] 
remain  in  force,  that  it  is  too  late  to  pursue  a  contrary 
course ;  and  it  would  be  productive  of  much  inconvenience  if  this 
practice  were  now  to  be  disturbed. 

The  common  law,  indeed,  does  so  little  to  prescribe  the  relative 
duties  of  landlord  and  tenant,  since  it  leaves  the  latter  at  liberty 
to  pursue  any  course  of  management  he  pleases,  provided  he  is 
not  guilty  of  waste,  that  it  is  by  no  means  surprising  that  the 
Courts  should  have  been  favourably  inclined  to  the  introduction 
of  those  regulations  in  the  mode  of  cultivation  which  custom  and 
usage  have  established  in  each  district  to  be  the  most  beneficial  to 
all  parties. 

Accordingly,  in  Wigglesioorth  v.  Dallison,  Dougl.  201  (p.  542, 
ante)y  afterwards  affirmed  in  a  writ  of  error,  the  tenant  was  allowed 
an  away-going  crop,  though  there  was  a  formal  lease  under  seaL 
There  the  lease  was  entirely  silent  on  the  subject  of  such  a  right, 
and  Lord  Mansfield  said  that  the  custom  did  not  alter  or  contra- 
dict the  lease,  but  only  superadded  something  to  it 

This  question  subsequently  came  under  the  consideration  of  the 
Court  of  King's  Bench  in  the  case  of  Senior  v.  Armitagey  reported 
in  Mr.  Holt's  Nisi  Prius  Oases.  In  that  case,  which  was  an  action 
by  a  tenant  against  his  landlord  for  a  compensation  for  seed  and 
labour  under  the  denomination  of  tenant-right,  Mr.  Justice  Bayley, 
on  its  appearing  that  there  was  a  written  agreement  between  the 
parties,  nonsuited  the  plaintiff.  The  Court  afterwards  set  aside 
tiiat  nonsuit,  and  held,  as  appears  by  a  manuscript  note  of  that 
learned  Judge,  that,  though  there  was  a  written  contract  between 
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landlord  and  tenant,  the  custom  of  the  country  would  be  still  bind- 
ing, if  not  inconsistent  with  the  terms  of  such  written  contract ; 
and  that,  not  only  all  common-law  obligations,  but  those  imposed 
by  custom,  were  in  full  force  where  the  contract  did  not  vary 

them.  Mr.  Holt  appears  to  have  stated  the  case  too 
[*  477]  strongly  *  when  he  said  that  the  Court  held  the  custom 

to  be  operative,  ''unless  the  agreement  in  express  terms 
excluded  it;"  and  probably  he  has  not  been  quite  accurate  as 
attributing  a  similar  opinion  to  the  Lord  Chief  Baron  Thompson, 
who  presided  on  the  second  trial  It  would  appear  that  the  Court 
held  that  the  custom  operated,  unless  it  could  be  collected  from 
the  instrument,  either  expressly  or  impliedly,  that  the  parties  did 
not  mean  to  be  governed  by  it 

On  the  second  trial,  the  Lord  Chief  Baron  Thompson  held  that 
the  custom  prevailed,  although  the  written  instrument  contained 
an  express  stipulation  that  all  the  manure  made  on  the  farm 
should  be  spent  on  it  or  left  at  the  end  of  the  tenancy,  without 
any  compensation  being  paid.  Such  a  stipulation  certainly  does 
not  exclude  by  implication  the  tenant's  right  to  receive  a  compen- 
sation for  seed  and  labour. 

The  next  reported  case  on  this  subject  is  that  of  Webb  v. 
Rummer,  2  B.  &  Aid.  746  (21  E.  E.  479).  in  which  there  was 
a  lease  of  down  land,  with  a  covenant  to  spend  all  the  produce  on 
the  premises,  and  to  fold  a  flock  of  sheep  upon  the  usual  part  of 
the  farm ;  and  also,  in  the  last  year  of  the  term,  to  carry  out  the 
manure  on  parts  of  the  fallowed  farm  pointed  out  by  the  lessor, 
the  lessor  paying  for  the  fallowing  land  and  carrying  out  the  dung, 
but  nothing  for  the  dung  itself,  and  paying  for  grass  on  the  ground, 
and  thrashing  the  corn.  The  claim  was  for  a  customary  allowance 
for  foldage  (a '  mode  of  manuring  the  ground),  but  the  Court  held, 
that,  as  there  was  an  express  provision  for  some  payment  on  quit- 
ting for  the  things  covenanted  to  be  done,  and  an  omission  of 
foldage,  the  customary  obligation  to  pay  for  the  latter  was 
excluded.  No  doubt  could  exist  in  that  case  but  that  the  lan- 
guage of  the  lease  was  equivalent  to  a  stipulation  that  the  lessor 
should  pay  for  the  things  mentioned,  and  no  mora 

The  question  then  is,  whether,  from  the  terms  of  the 
[*  478]  *  lease  now  under  consideration,  it  can  be  collected  that 

the  parties  intended  to  exclude  the  customary  obligation 
to  make  allowances  for  seed  and  labour. 
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The  only  clause  relating  to  the  management  of  the  farm  (except 
the  covenant  to  repair)  is  one  which  stipulated  that  the  plaintiff 
shall  spend  and  consume  on  the  farm  three-fourths  of  the  hay  and 
straw  arising  not  only  from  the  farm  itself,  but  from  the  demised 
tithes  of  the  whole  parish,  and  spread  the  manure,  leaving  such 
as  should  not  be  spread  at  the  end  of  the  term  for  the  use  of  the 
landlord,  on  paying  a  reasonable  price  for  the  same.  This  provi- 
sion introduces  and  has  a  principal  reference  to  a  subject  to  which 
the  custom  of  the  country  does  not  apply  at  all,  namely,  the  tithes, 
and  imposes  a  new  obligation  on  the  tenant  dehors  that  custom, 
and  then  qualifies  that  obligation  by  an  engagement  on  the  land- 
lord's part  to  give  a  remuneration,  by  repurchasing  a  part  of  the 
produce  in  a  particular  event  It  is  by  no  means  to  be  inferred 
from  this  provision  that  this  is  the  only  compensation  which  the 
tenant  is  to  receive  on  quitting.  If,  indeed,  there  had  been  a 
covenant  by  the  tenant  to  plough  and  sow  a  certain  portion  of 
the  demised  land  in  the  last  year,  being  such  as  the  custom  of  the 
country  required,  he  being  paid  on  quitting  for  the  ploughing,  or 
to  plough,  sow,  and  manure,  he  being  paid  for  the  manuring,  the 
principle  of  expreavam  facit  cessare  taciturn,  which  governed  the 
decision  in  Webb  v.  Hummer,  would  have  applied ;  but  that  is  not 
the  case  here.  The  custom  of  the  country  as  to  the  obligation  of 
the  tenant  to  plough  and  sow,  and  the  corresponding  obligation 
of  the  landlord  to  pay  for  such  ploughing  and  sowing  in  the  last 
year  of  the  term,  is  in  no  way  varied.  The  only  alteration  made 
in  the  custom  is,  that  the  tenant  is  obliged  to  spend  more  than  the 
produce  of  the  farm  on  the  premises,  being  paid  for  it  in  the  same 
way  as  he  would  have  been  for  that  which  the  custom  required 
him  to  spend. 

*  We  are  therefore  of  opinion  that  the  plaintiff  is  en-  [*  479] 
titled  to  recover,  and  the  rule  must  be  discharged. 

Bute  discharged. 
ENGLISH  NOTE& 

The  effect  of  custom  in  relation  to  agricultural  tenancy  has  been  to 
some  extent  considered  in  the  notes  to  Horse/all  v.  Mather,  No.  5  of 
'^Dilapidations,'^  9  B.  G.  465.  Cases  relating  to  custom  as  affecting 
the  interpretation  of  contracts  generally  are  cited  in  the  notes  to 
Hussey  v.  Home-Payne,  No.  16  of  ''Contriact,''  6  R.  C.  169,  170,  and 
see  notes  to  No.  17  of  <<  Agency,''  2  R.  C.  468.  See  also  No.  3  of 
"  Interpretation  "  and  notes,  14  R.  C.  656  et  seq.;  No.  5  of  "Interprer 
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tation/' 14  K.  C. 691  et  seq.  And  as  to  eostom,  generally)  see  ''Cus- 
tom/' 8  E.  C.  275-369: 

''Where  a  custom  of  the  country  is  once  proved,  it  applies  to  all 
holdings,  whether  hy  parol  or  hy  lease  in  writing,  unless  shown  not  to 
apply  by  the  terms  of  the  writing  itself/'  per  Lord  Dekmak,  Ch.  J. 
(the  other  Judges  of  the  Queen's  Bench  concurring),  in  Wilkins  y. 
Wood  (1848),  17  L.  J.  Q.  B.  319,  320,  12  Jur.  683. 

The  obligations  implied  by  custom  (in  England)  must  now  be  con- 
sidered, having  regard  to  the  provisions  of  the  Agricultural  Holdings 
(England)  Act,  1883.  See  in  particular  sections  1-5.  The  particular 
items  of  compensation  there  mentioned  in  the  schedule  to  the  Act  are^ 
however,  matters  not  provided  for  by  the  ordinary  custom;  and  by  the 
60th  section  of  the  Act  it  is  enacted  that  except  as  in  the  Act  expressed, 
nothing  in  the  Act  shall  take  away  any  right  of  a  landlord,  tenant,  or 
other  person  vested  in  or  exerciseable  by  him  under  any  custom  of  the 
country,  &c. 

AMERICAN  NOTES. 

The  first  case  is  cited  by  Wood  in  Landlord  and  Tenant,  sect  900, 410,  558, 
and  repeatedly  in  Lawson  on  Usages  and  Customs,  with  the  case  in  full,  and 
is  annotated  by  Messrs.  Hare  and  Wallace,  in  1  Smith's  Leading  Cases  (8th 
Am.  ed.),  p.  950 ;  and  cited  by  Tajlor  in  Landlord  and  Tenant,  sect.  538. 

This  celebrated  case  has  been  followed  in  several  States :  Howell  v.  Schenck, 
4  Zab.  (New  Jersey  Law),  89 ;  Van  Doren  v.  Eoerettj  2  Southard  (New  Jersey), 
460;  8  Am.  Dec.  615;  Foster  t.  Robinson,  6  Ohio  State,  90;  Dorseyy,  Ea§U^ 
7  Gill  &  Johnson  (Maryland),  881 ;  Templeman  v.  BiddU,  1  Harrington  (Dela- 
ware), 523.  Its  doctrine  is  recognized  in  Van  Ness  v.  Paeard,  2  Peters  (U.  S. 
Sup.  Ct.),  148,  and  applied  to  a  tenant  at  will  in  Brown  v.  Tkurston,  56  Maine, 
126 ;  96  Am.  Dec.  438 ;  and  to  the  lessee  of  a  tenant  for  life  in  Bradley  v. 
Bailey,  56  Connecticut,  374;  1  Lawyers'  Rep.  Annotated,  427. 

The  same  doctrine  was  adopted  in  Pennsylvania,  and  as  it  appears,  before 
the  principal  case.  StuUz  v.  Dickey,  5  Binney,  285;  6  Am.  Dec  411,  where 
the  Court  held  that  the  custom  was  ^  not  to  alter  w  contradict  the  agreement 
in  the  lease,  but  only  to  superadd  a  right  which  is  consequential  to  the  tak- 
ing "  (of  fish).  See  also  Forsythe  v.  Price,  8  Watts  (Penn.),  282 ;  34  Am.  Dec. 
465.  The  tenant  may  also  take  the  straw.  Craig  v.  IkUe,  1  Watts  &  Sergeant 
(Penn.),  509;  37  Am.  Dec.  477. 

But  the  doctrine  is  denied  in  Virginia :  Harris  v.  Carson^  7  Leigh,  632 ;  30 
Am.  Dec.  510 ;  and  in  Canada :  Burrowes  v.  Caines,  2  Upper  Canada,  Q.  B.  288; 
and  so  apparently  in  New  York:  Reederv.  Sayre,  70  New  York,  180;  26  Am. 
Rep.  567.  In  the  first  case  the  Court  observed :  "  The  case  of  JVigglesworth  v. 
Dallison,  Doug.  Rep.  201,  was  strongly  relied  upon  by  the  counsel  for  the  plain- 
tiff in  error,  as  showing  that  a  custom  would,  in  England,  entitle  the  off-going 
tenant  to  the  way-going  crop,  even  where,  as  in  this  case,  the  lease  was  by 
writing  under  seal,  and  to  end  at  a  fixed  time.   But  the  ground  on  which  Lord 
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Maksfield  himaelf  placed  that  decision,  shows  that  it  can  faaye  no  weight  in 
•this  country.  He  says :  <  The  custom  of  a  particular  place  may  rectify  what 
otherwise  would  be  imprudence  or  folly.  The  lease  being  by  deed  does  not 
vary  the  case.  The  custom  does  not  alter  or  contradict  the  agreement  in 
the  lease ;  it  only  superadds  a  right  which  is  consequential  to  the  taking.'  X 
entirely  concur  in  the  correctness  of  this  opinion,  as  implied  to  a  case  in  Eng- 
land. But  it  is  correct,  not  on  the  ground  of  direct  contract,  nor  because  the 
parties  are  presumed  to  have  contracted  in  reference  to  the  custom;  it  is 
correct,  because  of  the  force  of  the  custom,  as  such ;  for  in  England,  where 
they  have  particular  customs,  the  custom  of  the  county  in  which  the  land  lies 
is  as  much  the  law  of  that  country,  as  the  common  law  is  the  law  of  the  other 
parts  of  the  country  where  they  have  no  such  particular  custom.  The  particur 
lar  custom  prevents  the  application  of  the  common  law  to  the  county  or  dis- 
trict in  which  the  custom  prevails,  by  showing  that  the  common  law,  as 
to  this  subject,  never  had  any  existence  in  that  county  or  district.  For  a 
custom,  to  be  valid,  must  be  as  old  as  the  common  law ;  it  must  be  immemo^ 
rial.  And  if  the  particular  custom  be  proved  to  be  immemorial,  it  necessarily 
excludes  the  general  custom,  of  common  law ;  for  two  opposite  and  inconsis- 
tent customs  cannot  have  immemorially  existed  in  the  same  place,  and  as  to 
the  same  thing. 

'<  But  the  case  is  widely  different  in  this  country.  Our  ancestors  brought 
with  them  the  common  law  or  general  customs  of  England,  but  none  of  the 
particular  customs.  The  common  law  became  the  law  of  the  whole  State,  and 
gave  the  rule  to  every  part  of  it ;  and  we  have  seen  that  by  that  law,  the  off- 
going  tenant  was  not  entitled  to  the  way-going  crop.  Any  practice  or  usage, 
however  general,  introduced  into  this  country  since  its  settlement,  and  in 
opposition  to  the  common  law,  can  have  no  force  on  the  ground  of  custom ; 
because  it  lacks  the  essential  ingredient  of  a  good  custom  —  it  is  not  imme- 
morial It  is  clear  that  it  cannot  have  existed  at  any  time,  even  as  a  recent 
custom,  until  after  the  settlement  of  the  country,  and  after  the  common  law 
had  attached  to  every  part  of  it.  And  nobody  will  contend  that  a  recent 
usage  or  practice,  however  general,  will  change  the  common  law.  Nor  is  the 
case  of  the  plaintiff  in  error  helped  by  the  argument,  that  the  custom, 
although  not  obligatory  as  such,  may  nevertheless  be  looked  to  as  having 
been  within  the  contemplation  of  the  parties  at  the  time  they  contracted,  and 
may  therefore  be  regarded  as  an  exponent  of  the  contract  The  principle  of 
explaining  a  written  instrument  by  parol  testimony  applies  to  those  cases 
only  where  there  is  some  latent  ambigfuity  in  the  written  instrument,  or  where 
its  terms  have  not  a  definite  legal  signification.  Bowyer  v.  Martin^  fire,  6  Rand. 
526.  Here  there  is  no  ambiguity,  no  uncertainty,  no  doubt  whatever.  It  is 
nothing  more  nor  less  than  a  lease  for  a  period  fixed  and  certain,  when  the 
interest  of  the  tenant  is  to  cease  and  determine.  To  extend  it  beyond  that 
period  by  parol  testimony  is  contrary  to  received  principles,  and  utterly  in- 
admissible.'' 

This  reasoning  does  not  seem  very  cogent,  especially  as  the  Court  com- 
pletely ignore  the  doctrine  of  annexing  incidents  to  the  contract  by  cifstom. 
In  the  second  case  the  Court  said :  **  In  this  country  there  cannot  be  in  the 
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nature  of  things  any  ancient  usage  of  this  kind,  for  many,  now  living, 
can  well  Temember  the  time  when  not  a  lease  had  been  made  in  the  town- 
ship where  this  land  lies;  and  indeed  throughout  this  country  the  system 
of  leasing,  as  regards  farm  lands,  can  hardly  prevail  so  commonly  as  to  have 
giv^n  rise  to  anything  that  can  deserve  to  be  looked  upon  as  a  custom  even 
in  its  popular  sense.  But  here  there  is  an  express  stipulation  in  the  deed 
that  the  tenants  shall  an  a  certain  day  deliver  up  to  the  plaintiff  the  whole  of  the 
lands  leased,  and  this  express  covenant  would  be  sufficient  to  exclude  evidence 
of  any  custom,  however  old  and  general.  It  is  evident,  on  reading  the  lease, 
that  the  lands  were  demised  in  a  great  measure  with  a  view  to  their  coming  into 
the  possession  of  the  landlord,  at  the  end  of  the  term,  in  a  cleared  state,  and 
fit  to  be  then  cultivated  by  him,  and  on  such  a  lease  it  would  be  an  unreasonable 
extension  of  any  mere  usage  that  can  have  prevailed  m  this  country,  to  allow 
the  tenants  to  put  in  crops  as  their  seven  years'  term  was  expiring,  which 
would  have  kept  the  landlord  out  of  the  full  use  of  his  land,  in  effect,  more 
than  a  year  longer  than  he  contemplated;  for  it  would  be  too  late  after  the 
crop  was  taken  off  in  the  one  year  to  prepare  the  land  and  put  in  wheat  for  the 
next  year." 

In  the  New  York  case  the  Court  simply  said,  on  this  point :  "  No  local  cus- 
tom is  shown.  It  is  not  hinted  that  there  is  a  general  custom  in  this  State. 
We  know  of  none." 

But  in  the  absence  of  custom  to  the  contrary,  where  the  term  is  certain  and 
is  not  determined  by  the  act  of  the  lessor,  the  tenant  cannot  take  away  the 
after-maturing  crop.  <*  It  is  true  that  a  tenant  holding  by  a  tenure  which  is 
uncertain  as  to  the  time  at  which  it  will  cease,  is  entitled  to  take  off,  after  it 
has  ceased,  the  crops  which  he  has  sowed  in  the  due  course  of  husbandry. 
But  if  it  is  certain  at  the  time  when  he  somts  how  long  it  will  continue,  and  it 
is  plain  that  he  cannot,  before  it  comes,  reap  that  which  he  may  sow,  then 
it  is  his  own  folly  if  he  sows  (per  Lord  Mansfield,  Wigglesworth  v.  Dallison^ 
1  Doug.  201),  and  he  will  not  be  permitted  to  reap : "  Reeder  v.  Sayre,  supra; 
Kiplinger  v.  Green,  61  Michigan,  340;  1  Am.  St.  Rep.  584;  Henderson  v. 
Cardwell,  0  Baxter  (Tennessee),  889;  40  Am.  Rep.  03;  Monday  v.  O'Neil,  44 
Nebraska,  724;  48  Am.  St.  Rep.  760. 

A  crop  mature  at  the  time  of  a  foreclosure  sale  belongs  to  the  tenant: 
Richards  v.  Knight,  78  Iowa,  69;  4  Lawyers*  Rep.  Annotated,  453;  but  other- 
wise of  one  sown  after  judgment  of  foreclosure  by  a  tenant  who  rented  pend- 
ing the  suit,  and  not  ready  to  harvest  imtil  after  the  sale  and  deed :  Goodwin 
V.  Smith,  49  Kansas,  851;  17  Lawyers'  Rep.  Annotated,  284. 
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Section  IT. —  TeruLndegfor  a  Term  certain  under  Leases 
and  other  Instruments  in  Writing. 

(e)  Forfeiture  for  Breach  of  Condition. 

No.  36.  — DOE  d.  DIXON  v.  EOR 
(c.  P.  1849.) 

RULE. 

The  landlord  has  no  right  of  entry  for  non-payment  of 
rent,  except  under  the  terms  of  an  express  condition  made 
upon  the  demise. 

Doe  d.  Dixon  v.  Boe. 

7  Common  Benchi  134, 135. 

Landlord  and  Tenant.  —  Non-payment  of  Rent,  —  Right  of  re-entry. 

In  ejectment  brought  upon  a  right  of  re-entry  nnder  the  4  Geo.  11.,  [134] 
c.  28,  8.  2,  it  must  appear  that  the  landlord  had  a  power  to  re-enter, 
in  respect  of  the  non-payment  of  half  a  year's  rent,  at  the  time  of  affixing  the 
declaration  and  notice  upon  the  premises. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession 
of  a  messuage,  &c.,  in  the  parish  of  St  Mary  Abbotts,  Kensington, 
which  had  been  held  by  one  Samuel  Marks,  under  and  by  virtue 
of  a  lease  bearing  date  the  13th  of  September,  1847,  at  the  yearly 
rent  of  £200,  payable  quarterly,  on  the  usual  quarter-days.  The 
lease  contained  a  clause  of  re-entry  for  non-payment  of  the  rent 
within  twenty-one  days  next  after  any  of  the  days  whereon  the 
same  ought  to  be  paid,  or  for  other  breach  of  covenant 

Hawkins  moved  under  the  4  Geo.  II.,  c  28,  s.  2,  for 
*  judgment  against  the  casual  ejector,  upon  an  affidavit  [•  135] 
showing  that  the  premises  were  deserted,  that  there  was 
due,  in  respect  of  half  a  year's  rent,  at  Christmas  day  last,  the  sum 
of  JCIOO,  that  there  was  no  sufficient  distress  upon  the  premises, 
that  the  landlord  had  a  right  of  re-entry  under  the  lease,  and 
that  the  declaration  and  notice  had  been  served  on  the  10th 
instant,  in  the  manner  prescribed  by  the  statute.  [Cress- 
well,  J.  — The  landlord  can  have  no  right  of  re-entry  for  non-pay- 
ment of  the  half  year's  rent,  the  twenty-one  days  not  having  elapsed 
at  the  time  of  affixing  the  declaration  and  notice.    The  statute  says 
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that  there  shall  be  half  a  year's  rent  in  arrear,  and  that  the  land- 
lord shall  have  a  right  to  re-enter  for  the  non-payment  thereof.] 
He  has  a  right  of  re-entry  by  the  terms  of  the  lease,  and  half  a 
year's  rent  is  in  arrear ;  and  that  satisfies  the  words  of  the  Act. 

Wilde,  Ch.  J.  —  The  case  is  not  brought  within  the  words  of  the 
statute.  The  right  of  re-entry  must  be  for  non-payment  of  the 
half  year's  rent. 

The  rest  of  the  Court  concurring.  Bule  refused. 

ENGLISH  NOTES. 

In  ffUl  V.  Kempshall  (1849),  7  C.  B.  976,  it  was  held  that  where 
land  is  demised  subject  to  a  condition  for  re-entry  on  default  in  pay- 
ment of  the  rent,  the  right  of  entry  does  not  accrue  until  the  rent  has 
been  duly  demanded.  This  was  followed  in  Phillips  v.  Bridge  (C.  P. 
1873),  L.  E.  9  C.  P.  48,  43  L.  J.  C.  P.  13,  29  L.  T.  692,  22  W.  R.  237. 

The  section  of  the  Act  of  4  Geo.  II.,  referred  to  in  the  principal 
case,  is  formally  repealed  by  the  Statute  Law  Revision  Act,  1867.  The 
same  enactment  has  been  substantially  embodied  in  the  Common  Law 
Procedure  Act,  1852  (15  &  16  Vict.,  c.  76),  s.  210.  The  condition  of 
this  section  (as  amended  by  the  Statute  Law  Revision  Act,  1892)  reads 
as  follows:  ''As  often  as  it  shall  happen  that  one  half  year's  rent 
shall  be  in  arrear,  and  the  landlord  or  lessor  to  whom  the  same  is  due 
hath  right  by  law  to  re-enter  for  the  non-payment  thereof."  So  that 
the  statutory  remedy  by  ejectment  is  still  inapplicable  in  a  case  where 
the  landlord  has  not  a  right  of  re-entry  for  non-payment  of  the  rent. 

AMERICAN  NOTES. 

Instances  of  leases  without  a  clause  for  re-entry  are  probably  very  rare, 
and  the  defect  is  probably  practically  supplied  by  statutory  provision  in 
some  States. 

This  doctrine  is  sustained  by  Rich  v.  Keysevy  54  Penn.  St.  86 ;  Johnson  v. 
Gurley,  52  Texas,  222;  Dennison  v.  Beady  8  Dana  (Kentucky),  586;  Brown's 
Aflm'rs  V.  Bragg,  22  Indiana,  123;  Hanaw  T.  Bailey,  83  Michigan,  24;  9 
Lawyers'  Rep.  Annotated,  801 ;  De  Lancey  v.  Ganong,  9  New  York,  9  (a 
very  learned  opinion  by  Denio,  Ch.  J.)  ;  Bartlettv,  Greenleaf,  11  Gray  (Mass.), 
98;  Chipman  v.  Emeric,S  California,  273 ;  Buckner  v.  Warren,  Al  Arkansas, 
532 ;  Meroney  v.  Wright,  81  North  Carolina,  390 ;  Smith  v.  Blaisdell,  17  Ver- 
mont, 199  ;  Miller  v.  Sparku,  4  Colorado,  303;  Woodward  v.  Cone,  73  Illinois, 
241;  Byrane  v.  Rogem,  8  Minnesota,  281;  Jackson  v.  Collins,  11  Johnson 
(N.  Y.),  1 ;  Leveti  v.  Bickford,  8  Humphrey  (Tennessee),  618 ;  McQuesten  v. 
.Morgan,  34  New  Hampshire,  400;  Spear  v.  Fuller,  8  New  Hampshire,  174; 
28  Am.  Dec.  391 ;  Bowyer  v.  Seymour,  13  West  Virginia,  12 ;  Smith  v.  Blais- 
dell, 17  Vermont,  199.  These  cases  hold  that  there  ako  must  be  a  demand 
of  rent  with  the  common.law  formalities. 
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No.  37.  — DOE  d.  BEYAN*  v.  BANCKS. 
(K.  B.  1821.) 

RULE. 

Where  a  lease  contains  a  provision  that  the  lease  shall 
become  void  if  the  lessee  does  or  omits  to  do  something 
contrary  to  the  objects  of  the  tenancy,  the  ejffect  of  such 
act  or  omission  is  not  of  itself  to  avoid  the  lease,  but  to 
give  the  lessor  the  option  of  avoiding  it ;  and  the  lease 
does  not  become  void  until  the  lessor  has  exercised  that 
option. 

Doe  d.  Bryan  v.  Banoks. 

4  Barn.  &  Aid.  401-410  (23  R.  R.  318). 

Lease, — Proviso.  —  Void,  voidable, 

A  lease  of  coal  mines  reserved  a  royalty  rent  for  every  ton  of  coals  [401] 
raised,  and  contained  a  proviso  that  the  lease  should  be  void,  to  all  in- 
tents and  purposes,  if  the  tenant  should  cease  working  at  any  time  two  years. 
After  the  working  had  ceased  more  than  two  years,  the  lessor  received  rent. 
Heldy  that  a  tenancy  from  year  to  year  was  not  thereby  created ;  for  the  lease 
was  not  absolutely  void  by  the  cesser  to  work,  but  voidable  only  at  the  option 
of  the  lessor,  and  that  he  might  avoid  the  lease  upon  any  cesser  to  work  com- 
mencing two  years  before  the  day  of  demise  in  the  ejectment. 

Ejectment  to  recover  lands  and  mines  in  the  parish  of  Broseley, 
in  the  county  of  Salop.  The  day  of  demise  laid  in  the  declaration 
was  the  18th  of  April,  1820.  At  the  trial  before  Richardson,  J., 
at  the  last  Summer  Assizes  for  the  county  of  Salop,  it  appeared  in 
evidence,  that  on  the  14th  December,  1802,  Thomas  Bryan, 
by  an  indenture  of  lease  demised  to  Thomas  *  Coombe  and  [*  402] 
others  all  the  colliery,  coal-work,  iron,  stone- work,  rocks 
and  quarries,  in  and  under  certain  pieces  of  ground  of  T.  Bryan,  in 
the  parish  of  Broseley,  except  trees,  &c.,  with  liberty  to  make  pits, 
&c.  Habendum  from  the  Ist  of  January  next  for  ninety-nine  years, 
rendering  a  royalty  rent  of  1«.  2d,  for  every  ton  of  coals,  and  Zs,  6d. 
per  acre  for  the  land.  The  lease  contained  the  following  proviso : 
"Provided  also,  and  it  is  mutually  agreed  between  the  parties 
hereto,  that  the  aforesaid  works  should  commence  and  begin 
within  one  year  from  the  date  thereof,  and  if  the  same  should 
stop  or  cease  working  at  any  time  two  years,  this  lease  shall  be 
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deemed  void  to  all  intents  and  purposes."  In  1809  the  lease  was 
assigned  to  the  defendant,  and  he  worked  the  mines  effectually  till 
May,  1813,  when  he  withdrew  the  machinery,  and,  in  fact,  aban- 
doned them.  In  May,  1815,  May,  1817,  and  April,  1819,  he,  for 
the  purpose  of  preserving  the  lease,  raised  a  few  tons  of  coals  of 
hardly  any  value.  At  Michaelmas,  1817,  Bryan  received  rent,  and 
gave  a  receipt  in  the  following  words :  "  Received,  the  29th  Septem- 
ber, 1817,  of  Mr.  Bancks,  by  the  hands  of  Mr.  Birch,  the  sum  of 
jG4  3s.  for  half  a  year's  rent  for  land  and  pits,  due  this  day  by  me." 
In  March,  1818,  Bryan  took  possession  of  the  mines ;  but  Bancks 
brought  an  ejectment,  and  in  Trinity  Term,  1819,  obtained  judg- 
ment by  default,  and  a  writ  of  possession  was  executed  in  Bancks's 
favour.  It  was  objected,  on  the  part  of  the  defendant,  that  there 
was  no  forfeiture  of  the  lease,  as  the  works  had  never  ceased  for 
two  years.  Secondly,  that  the  forfeiture  had  been  waived  by  the 
receipt  of  rent  on  the  29th  of  September,  1817 ;  and,  thirdly,  that, 
at  any  rate,  by  the  receipt  of  rent  since  the  forfeiture,  a  tenancy 
from  year  to  year  had  been  created,  which  could  only  be 
[*403]  determined  *by  a  notice  to  quit.  The  jury  expressly 
found,  that  since  1813  the  workings  had  been  temporary, 
collusive,  and  fraudulent.  Richardson,  J.,  thereupon  directed  a 
verdict  to  be  entered  for  the  lessor  of  the  plaintiff,  reserving  to  the 
defendant  leave  to  move  to  enter  a  nonsuit  on  the  objections  made 
at  the  trial.    A  rule  nisi  for  this  purpose  having  been  obtained  in 

last  Michaelmas  Term  [and  being  now  argued], 
[404]        Abbott,  Ch.  J.  —  The  question  in  this  case  is,  whether 

the  lessor  of  the  plaintiff,  in  the  month  of  March,  1818, 
when  he  actually  entered  and  took  possession  of  the  farm,  had  a 
right  to  do  so.  As  the  judgment  obtained  against  the  lessor  of  the 
plaintiff,  in  1819,  is  no  bar  to  the  plaintiff  recovering  in  this  action, 

so  neither  will  our  judgment  in  favour  of  the  lessor  of  the 
[*  405]  plaintiff  be  conclusive  *  against  the  defendant,  but  he  may 
in  his  turn  bring  another  ejectment.  I  am  clearly  of 
opinion,  that  in  March,  1818,  the  lessor  of  the  plaintiff  had  a  right 
to  recover.  If  the  defendant,  the  tenant  of  the  mine,  had  first 
ceased  to  work  on  Michaelmas-day,  1815,  the  landlord  would  have 
had  a  right  to  receive  the  rent  that  became  due  on  Michaelmas- 
day,  1817,  because  the  cesser  for  two  years  is  requisite,  in  order  to 
make  the  lease  void,  and  he  would  also  have  a  right  to  enter  on  the 
day  after  Michaelmas-day,  1817;  and  if  he  had  a  right  to  enter, 
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provided  the  cesser  had  been  for  two  years  only,  terminating  at 
Michaelmas-day,  1817,  which  is  the  day  of  the  receipt  of  the  rent, 
it  remains  to  be  considered,  whether,  if  the  tenant  had  ceased  to 
work  for  six  years,  the  lessor  of  the  plaintiff  would  have  had  a  right 
which  he  would  have  had  on  a  cesser  of  two  years.  Unless  the 
defendant  can  establish,  first,  that  this  lease  became  absolutely  null 
and  void,  at  the  end  of  the  first  two  years  against  both  parties,  so 
that  no  action  whatever  could  be  brought  upon  it,  and  unless  he 
can  also  establish  that  the  receipt  of  rent  had  the  effect  of  creating 
a  new  tenancy  from  year  to  year,  requiring  notice  to  quit,  the 
plaintiff  is  clearly  entitled  to  recover.  I  am  of  opinion  that,  not- 
withstanding the  language  of  this  lease,  it  did  not  become  abso- 
lutely void  by  a  cesser  of  two  years,  unless  the  landlord  thought  fit 
to  make  it  so.  If,  indeed,  it  were  held,  that  a  lease  thus  became 
absolutely  null  and  void,  even  where  it  was  made  to  appear  that 
there  had  been  a  continuance  of  the  receipt  of  rent  afterwards,  the 
consequence  might  be,  that  when  the  landlord  at  an  advanced 
period  brought  his  action  of  covenant,  he  might  be  told  that  he 
had  no  right  to  maintain  that  action,  on  the  ground  that 
the  lease  had  *  become  void  by  forfeiture  many  years  be-  [*  406] 
fore.  My  opinion  is,  that  the  lease  did  not  become  abso- 
lutely void  at  the  end  of  the  first  two  years,  unless  the  landlord 
chose  to  make  it  so.  He,  however,  forbears  to  do  so,  and  continues 
receiving  the  rent,  and  giving  the  tenant  an  opportunity  of  setting 
to  work  at  the  mines,  which  he  neglects  to  do.  I  am  of  opinion,  that 
the  landlord  had  a  right,  as  soon  as  he  had  received  the  rent  up  to 
Michaelmas-day,  1817,  to  enter  and  avail  himself  of  the  forfeiture 
iucurred  during  the  last  two  years.  I  think  he  might  have  done 
so  on  the  very  next  day :  at  any  rate,  he  has  a  right,  now  that 
there  has  been  a  continued  cesser  for  two  years  previous  to  the 
ejectment  brought,  to  enter  upon  it.  There  is  no  distinction  be- 
tween the  very  day  after  the  receipt  of  the  rent  and  the  period  of 
a  week  or  month.  I  am  of  opinion,  that  the  legal  effect  of  this 
instrument  is,  that  it  is  voidable  only  at  the  election  of  the  land- 
lord, and  that  he  is  at  liberty  to  make  the  lease  void  at  the  end  of 
any  two  years,  during  which  two  years  there  had  been  a  continued 
cesser  to  work.  In  the  present  case,  the  defendant  had  ceased  to 
work  for  the  period  of  two  years  previous  to  the  commencement  of 
the  action.  I  think,  therefore,  that  the  plaintiff  is  entitled  to 
recover.     This  rule,  therefore,  must  be  discharged. 
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Bayley,  J.  —  I  am  of  opinion  that  the  true  construction  of  the 
proviso  in  this  lease, ''  that  it  shall  be  null  and  void  to  all  intents 
and  purposes  upon  a  cesser  of  two  years,"  is,  that  it  shall  be  void- 
able only  at  the  option  of  the  lessor,  and  that  it  does  not  lie  in  the 

mouth  of  the  lessee,  who  has  been  guilty  of  a  wrongful 
[*  407]  act,  in  omitting  to  work  in  pursuance  of  his  covenant,  *  to 

avail  himself  of  that  wrongful  act,  and  to  insist  that 
thereby  the  lease  has  become  void  to  all  intents  and  purposes.  By 
the  express  provisions  of  the  13  Eliz.,  c.  10,  certain  ecclesiastical 
leases  are  made  void,  to  all  intents,  constructions,  and  purposes ; 
yet  it  has  been  frequently  held,  that  such  leases  are  good,  during 
the  life  of  the  person  by  whom  they  are  made.  I  think,  therefore, 
that  the  fair  construction  of  this  lease  is,  that  it  is  void  only  at  the 
option  of  the  lessor,  and  that  the  receipt  of  the  rent  on  the  29th 
September,  1817,  has  not  destroyed  his  right  to  bring  this  eject- 
ment I  consider  the  demise  as  being,  in  substance,  made  in 
March,  1818,  when  he  entered  on  the  premises.  Now  if  he  had 
then  brought  an  ejectment,  he  might  have  called  a  witness  to 
prove,  that  from  March,  1816,  down  to  March,  1818,  he  had  been 
constantly  watching  the  pit,  and  that  no  work  had  been  going  on. 
That  witness  may  not  have  known  the  pit  before ;  and  it  surely 
would  be  no  answer  to  say,  that  the  defendant  had  been  guilty  of 
a  previous  cesser,  or,  in  other  words,  that  he  had  not  worked  the 
mine  from  the  1st  of  March,  1813.  The  effect  of  the  receipt  of 
rent  on  the  29th  September,  1817,  cannot  amount  to  more  than  an 
acknowledgment  on  the  part  of  the  lessor  of  the  plaintiff,  that  no 
forfeiture  was  then  complete.  He  does  not  thereby  admit  that  a  for- 
feiture may  not  have  been  inchoate,  but  merely  that  it  was  not  com- 
plete, so  as  to  entitle  him  to  bring  an  ejectment.  I  think  that  the 
landlord  has  it  in  his  election  to  make  this  lease  void  or  not ;  that  he 
is  not  bound  to  exercise  that  election  in  the  first  instance ;  and  that 

though  he  may  waive  it  from  time  to  time,  he  is  at  liberty  af- 
[*  408]  terwards  to  insist  on  the  forfeiture  in  respect  of  *  subsequent 

misconduct.  The  case  of  Doe,  on  the  Demise  of  Boscawen,  v. 
Bliss,  4  Taunt.  735,  is  very  much  in  point.  There  it  was  expressly 
held,  that  a  lessor  who  has  a  right  of  re-entry  reserved,  on  a  breach 
of  a  covenant  not  to  underlet,  does  not,  by  waiving  his  re-entry  on 
one  underletting,  lose  his  right  to  re-enter  on  a  subsequent  under- 
letting. And  GiBBS,  J.,  is  there  reported  to  have  said, "  It  might 
as  well  be  contended,  that  if  a  landlord  once  knew  that  his  prem- 
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isea  were  out  of  repair,  and  did  not  sue  instantly,  he  could  never 
after  re-enter  for  a  breach  of  covenant  committed  by  their  not 
being  repaired."  I  am  of  opinion  that  the  receipt  of  the  rent,  in 
September,  1817,  did  not  destroy  the  right  of  the  lessor  of  the 
plaintiff  to  take  any  part  of  the  period  between  September,  1815, 
and  September,  1817,  as  a  period  in  which  a  forfeiture  was  inchoate 
and  beginning ;  and  that  if  the  cause  of  forfeiture  continued,  he  is 
at  liberty  to  add  to  that  the  subsequent  period,  from  September  till 
the  March  following,  so  as  to  complete  the  period  of  two  years. 
For  these  reasons,  it  seems  to  me  that  the  verdict  was  right. 

HoLROYD,  J.  —  I  am  of  opinion  that  the  tenant  cannot  insist 
that  the  lease  is  void  against  the  will  of  his  landlord,  and  also, 
that  the  acceptance  of  the  rent  will  not  create  a  tenancy  from  year 
to  year.  The  tenant  cannot  insist  that  his  own  act  amounted  to  a 
forfeiture ;  if  he  could,  the  consequence  would  be,  that  in  every 
instance  of  an  action  of  covenant  for  rent  brought  on  a  lease  con- 
taining a  proviso,  that  it  should  be  void  on  the  non-per- 
formance of  the  covenants,  the  landlord  would  *  be  defeated  [*  409] 
by  a  tenant  showing  his  own  default  at  a  prior  period,  which 
made  the  lease  void.  If  that  be  so,  there  is  nothing  to  prevent  the 
landlord  claiming  for  the  forfeiture  of  this  lease,  for  a  ceasing  to 
work  subsequent  to  the  29th  September,  1815.  That  ceasing  to 
work  for  two  years  after  the  29th  of  September,  1815,  would  not 
make  a  forfeiture  until  after  the  expiration  of  the  day  of  the  29th 
September,  1817.  Now  that  is  not  inconsistent  with  the  receipt  of 
the  rent  on  that  day,  for  supposing  it  to  be  a  receipt  of  rent  under 
the  lease,  still  the  landlord  may  consistently  say  that  the  lease  was 
forfeited  on  the  30th  September,  or  the  1st  of  October,  1817,  for 
two  years  cesser  of  work  prior  to  either  of  those  days.  Although 
the  landlord,  by  the  receipt  of  the  rent  on  the  29th  September, 
1817,  may  have  admitted  that  the  lease  was  existing  on  that  day, 
yet  he  may  avoid  it  on  a  forfeiture  which  became  complete  at  a 
subsequent  period. 

Best,  J.  —  In  construing  this  clause  of  the  lease,  we  must  look  to 
the  object  which  the  parties  had  in  view.  The  rent  was  to  depend 
upon  the  number  of  tons  of  coals  raised.  In  order  to  derive  any 
benefit  from  the  mine,  it  was  the  object  of  the  landlord,  by  intro- 
ducing this  clause,  to  compel  his  tenant  to  work  it.  The  clause 
therefore  was  introduced  solely  for  the  benefit  of  the  landlord,  to 
enable  him,  in  case  of  a  cesser  to  work,  to  take  possession  of  the 


566  LANDLORD  AND  TENANT. 

Vo.  87.^1)06  d.  Brjan  ▼.  Baaoki,  4  Bacn.  &  Aid.  409,  410.~irotei. 

mines,  and  either  work  them  himself,  or  let  them  to  some  other 
tenant  That,  therefore,  being  the  object  of  the  parties  in  intro- 
ducing this  clause,  I  think  it  wiU  be  fully  answered  by  holding  the 
lease  to  be  void  at  the  option  of  the  landlord.     Besides,  I  take  it  to 

be  a  universal  principle  of  law  and  justice,  that  no  man 
[*  410]  can  take  advantage  of  his  own  wrong.     *  Now  it  would  be 

most  inconsistent  with  that  principle  to  permit  the  defend- 
ant to  protect  himself  against  the  consequences  of  this  action,  by 
afterwards  setting  up  his  own  wrongful  act  at  a  former  period.  It 
appears  to  me  that  this  was  a  continued  forfeiture,  and  that  the 
landlord  had  a  right  to  take  advantage  of  it,  whenever  he  thought 
proper  so  to  do.  If  the  tenant  be  induced  by  the  landlord's  not 
taking  advantage  of  the  forfeiture  in  the  first  instance  to  make 
improvements,  a  Court  of  equity  would  perhaps  grant  him  relief. 
Upon  the  whole,  I  am  of  opinion  that  the  rule  for  a  new  trial 
should  be  discharged.  litde  discharged. 

ENGLISH  NOTES. 

This  case  is  cited  and  the  principle  of  the  above  rule  followed  by  all 
the  Judges  (Denman,  Ch.  J.,  Littlkdale.  J.,  and  Pabkx,  J.)  in 
Roberta  v.  Davey  (1833),  4  B.  &  Ad.  664,  and  other  cases  referred  to  and 
confirmed  by  the  judgment  of  the  Judicial  Committee  in  Davenport 
V.  Reg.  (1877),  3  App.  Cas.  116,  47  L.  J.  P.  C.  8,  37  L.  T.  727.  The 
same  principle  is  applied  by  Nobth,  J.,  to  the  forfeiture  to  the  Crown 
of  the  mining  right  termed  a  **  gale  "  in  the  Forest  of  Dean  under  the 
Act  regulating  these  rights.  James  v.  Young  (1884),  27  Ch.  D.  ^h2j 
53  L.  J.  Ch.  793,  61  L.  T.  75,  32  W.  R.  981. 

AMERICAN  NOTES. 

This  doctrine  is  accepted  in  this  country.  Wood  on  Landlord  and  Ten- 
ant, sects.  226, 510  (citing  the  principal  case)  ;  Taylor  on  Landlord  and  Tenant, 
sect.  23  (citing  the  principal  case);  CUxrk  v.  Jones ^  1  Denio  (N.  Y.),  516; 
43  Am.  Dec.  706,  citing  the  principal  case,  and  observing:  "  It  is  now  held 
in  relation  to  leases  for  yeara,  as  well  as  those  for  life,  that  the  happen- 
ing of  the  cause  of  forfeiture  only  renders  the  lease  void  as  to  the  lessee. 
It  may  be  affirmed  by  the  lessor,  and  then  the  rights  and  obligations  of  both 
parties  will  continue  without  regard  to  the  forfeiture."  Such  is  also  the 
doctrine  of  Spear  v.  Fuller,  8  New  Hampshire,  174 ;  28  Am.  Dec.  391 ; 
Duke  V.  Harper,  6  Yerger  (Tennessee),  280 ;  27  Am.  Dec.  462 ;  Ray  v.  Western 
Penn.  N.  G.  Co.,  138  Penn.  State,  576 ;  21  Am.  St.  Rep.  922 ;  Gamhart  v. 
Finney,  40  Missouri,  449;  93  Am.  Dec.  303;  Porter  v.  Merrill,  124  Massa- 
chusetts, 534;  GomhfT  v.  Hackeit,  6  Wisconsin,  323;  70  Am.  Dec.  467; 
Camp  V.  Scott ^  47  Connecticut,  370  ;  Mo$es  ▼.  Loomis,  156  Illinois,  892 ;  47 
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Am.  St  Rep.  194 ;  Westmoreland,  fi'c.  N.  G.  Co.  v.  De  WUt,  130  Penn.  St  235; 
5  Lawyers'  Rep.  Annotated,  731 ;  WilU  v.  Manuf.  N.  G,  Co.,  130  Penn.  St. 
222;  5  Lawyers*  Rep.  Annotated,  603  (a  valuable  opinion  citing  the  principal 
case);  Phelps  v.  Chesson,  12  Iredell  Law  (Nor.  Car.),  194;  Miller  v.  Havens, 
51  Michigan,  482;  Jackson  v.  Allen,  3  Cowen  (N.  Y.),  220  (citing  the  prin- 
cipal case). 

In  Bowyer  v.  Seymour,  13  West  Virginia,  20,  it  is  said  :  "  But  it  is  entirely 
optional  with  the  lessor,  whether  he  will  avail  himself  of  this  right  of  entry 
or  not,  although  by  the  terms  of  the  proviso  the  term  is  to  cease,  or  become 
void,  for  the  non-performance  of  the  covenants;  and  if  the  lessor  does  not 
avail  himself  of  it,  the  term  will  continue.  There  was  however  a  distinction 
formerly  drawn  between  leases,  that  were  declared  to  be  void  upon  a  breach 
of  condition,  and  such  as  were  to  be  voidable  only.  In  the  case  of  a  lease 
for  lives,  if  the  lessee  was  guilty  of  any  breach  of  the  condition,  the  lease 
was  only  voidable,  although,  by  its  express-  terms,  it  was  to  become  thereby 
absolutely  void ;  and  the  landlord  might  waive  his  right  to  re-enter,  by  the 
acceptance  of  rent,  or  by  some  other  act,  which  amounted  to  a  dispensation 
of  the  forfeiture.  But  upon  the  breach  of  such  a  condition  on  a  lease  for 
years,  the  lease  became  ipso  facto  void,  and  no  subsequent  recognition  could 
set  it  up  again.  Yet  if  the  condition  in  such  case  was  merely  that  the  lessor 
might  re-enter,  the  lease  was  voidable  only,  and  might  be  affirmed  by  an  ac- 
ceptance of  rent,  if  the  lessor  had  notice  of  the  breach  at  the  time.  But  the 
force  of  this  distinction  has  been  almost,  if  not  quite,  abated  by  the  modern 
decisions,  which  establish  that  the  effect  of  a  condition,  making  a  lease  void 
upon  a  certain  event,  is  to  make  it  void  at  the  option  of  the  lessor  only,  in 
cases  where  the  condition  is  intended  for  his  benefit,  and  he  actually  avails 
himself  of  his  privilege. 

"  The  English  law  in  this  respect  has  been  generally  followed  in  this  coun- 
try ;  and  such  a  lease  is  good  until  avoided,  though  the  lessee  is  estopped  to 
set  it  up  against  the  lessor." 

Parsons  on  Contracts,  1st  vol.,  6th  ed.,  506,  S6,j% :  "  A  distinction  formerly 
prevailed  between  a  proviso  declaring  that  the  lease  should  be  void  on  a 
specified  event,  and  a  proviso  enabling  the  lessor  to  determine  by  re-entry ; 
and  it  was  held  that  in  the  former  case  the  lease  became  absolutely  void  on 
the  event  named,  and  was  incapable  of  being  restored  by  acceptance  of  rent, 
or  other  act  of  intended  confirmation ;  while  in  the  latter  some  act,  such  as 
entiy  or  claim,  must  have  been  performed  by  the  lessor  to  manifest  his  in- 
tention to  end  the  demise,  which  was  voidable  in  the  interval,  and  conse- 
quently confirmable.  This  distinction  however  is  now  exploded ;  and  it  is 
held  that  the  lease  is  voidable  only  at  the  election  of  the  lessor,  but  not  of 
lessee,  though  the  proviso  expressly  declare  that  it  shall  be  void,"  &c. 
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RULE. 

Where  a  notice  to  determine  a  lease  is  given  under  a 
proviso  of  the  instrument  creating  the  lease,  the  notice 
must  be  strictly  in  the  terms  authorised  by  the  proviso. 

Cadby  v.  Martinez. 

n  Adolphufl  &  Ellis,  720-726  (s.  c.  3  P.  &  D.  386). 

Lease,  —  Proviso  for  Determination.  —  Notice, 

[720]  Lease  for  twenty-one  years  from  Michaelmas,  1823,  with  covenant 
that,  if  the  tenant  should  desire  to  determine  the  demise  at  the  end  of 
the  first  fourteen  years,  and  should  leave  or  give  six  calendar  months'  notice 
immediately  preceding  the  expiration  of  the  first  fourteen  years,  the  lease 
should  determine. 

The  tenant,  six  months  before  the  June  preceding  the  expiration  of  the 
first  fourteen  years,  gave  notice  that  he  should  quit  on  24th  June,  1837,  agree- 
ably to  the  covenants  of  the  lease. 

Heldy  that  this  notice  did  not  satisfy  the  covenant. 

And  that  the  jury  could  not  be  asked  whether,  from  the  landlord's  conduct 
as  shown  in  evidence,  they  believed  that  he  understood  the  notice  to  refer  to 
Michaelmas,  1837. 

Debt  for  one  quarter's  rent,  due  December  25th,  1837,  under  a 
demise  by  plaintifif  to  defendant  of  a  messuage,  &c. ,  for  twenty- 
one  years  from  Michaelmas-day,  1823.  Plea,  that  the  demise 
was  by  indenture,  with  a  covenant  that,  if  defendant,  his  execu- 
tors, &c ,  should  be  desirous  to  determine  the  tenancy  at  the  end 
of  the  first  seven  or  fourteen  years,  and  should  leave  or  give  six 
calendar  months'  notice  to  the  plaintiff,  his  executors,  &c.,  imme- 
diately preceding  the  expiration  of  the  first  seven  or  fourteen  years, 
the  demise  should  determine;  and  that  defendant,  to  wit,  on,  &c., 
gave  notice  of  determining,  &c.,  at  the  end  of  the  first  fourteen 
years,  to  wit,  at  Michaelmas-day,  1837,  and  thereby  the  demise 
became  and  was  then  determined,  long  before  the  time  mentioned 
in  the  declaration,  &c.  Verification.  Eeplication  (after  oyer  of 
the  indenture,  which  contained  a  covenant  as  above  stated),  that 
defendant  did  not  give  six  calendar  months*  notice  immediately 
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preceding  the  expiration  of  the  first  fourteen  years,  in  manner  and 
form,  &C.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J. ,  at  the  sittings  in  Mid- 
dlesex after  Easter  Term,  1838,  it  appeared  that  defendant  had,  on 
November  1st,  1836,  given  notice  to  plaintiff  by  letter,  as  follows : — 

**  Sir,  I  hereby  give  you  notice  that  I  shall  quit  and  deliver  up, 
on  the  24th  day  of  June,  1837,  the  house  and  premises  situate  and 
being  No.  1  Mabledon  Place,  New  Eoad,  in  the  parish  of 
St  Pancras  "   (the  premises  *  in  question),  "  agreeable  to  [*  721] 
the  covenants  of  the  lease  subsisting  between  us,   and 
dated  the  22nd  day  of  August,  1823.     I  am,"  &c. 

Plaintiff,  on  November  27th,  wrote  an  answer,  simply  acknowl- 
edging the  receipt  of  defendant's  letter.  In  June,  1837,  no  fur- 
ther communication  having  passed,  defendant  found  that  he  had, 
by  mistake,  given  notice  for  a  wrong  day,  and  wrote  to  plaintiff, 
pointing  out  the  error,  and  offering  to  give  up  the  premises  on 
June  24th  or  September  29th,  and  to  pay  rent  accordingly. 
Plaintiff  observed,  in  answer,  that  the  notice  was  not  good ;  and, 
in  a  subsequent  conversation  with  defendant's  agent,  he  said, 
"  Your  notice  is  not  a  good  one :  I  saw  that  the  moment  it  was 
delivered  to  me ;  but  it  was  not  for  me  to  say  so. "  The  Lord 
Chief  Justice  observed  that  the  defendant's  notice  was  qualified 
by  the  words  "  agreeable  to  the  covenants  of  the  lease, "  and  left  it 
to  the  jury  to  say  whether  the  plaintiff  had  not  understood  the 
notice  as  applying  to  the  last  day  of  the  fourteen  years,  and  acqui- 
esced in  it  by  his  silence.  The  jury  thought  that  the  plaintiff 
had  understood  the  notice  as  referring  to  the  last  day ;  and  a  ver- 
dict was  found  for  the  defendant,  but  with  leave  to  move  to  enter 
a  verdict  for  the  plaintiff. 

R  V.  Eichards,  in  the  ensuing  term,  moved  to  enter  a  verdict 
accordingly,  or  for  a  new  trial.     He  cited  Johnstone  v.  Hudleatone, 
4  B.  &  C.  922  (28  R.  R  505,  No.  49,  post).     [Lord  Denman,  Ch.  J. 
—  There  less  than  half  a  year's  notice  had  been  given.     Here  the 
notice  was  at  all  events  early  enough ;  the  question  at  the  trial 
was,  whether  or  not  the  landlord  understood  it  as  termi- 
nating on  the  proper  day.  ]     The  words  are  *  **  the  24th  day   [*  722] 
of  June,  1837,"  "agreeable  to  the  covenants,"  &c.  :  that 
raises  an  ambiguity  which  cannot  be  cured.     He  also  cited  Doe 
dem.  Spicer  v.  Lea,  11  East,  312.     In  last  Hilary  Term,^ 
1  January  16th.    Before  Lord  Dbnman,  Ch.  J.,  Littledale  and  Coleridoe,  JJ. 
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Erie  and  Byles  showed  cause.  The  covenant  in  the  lease  re- 
quires merely  that  the  plaintiff  should  have  six  months'  notice  of 
the  defendant's  desire  to  determine  the  demise  at  the  end  of  the 
fourteen  years.  The  defendant  could  understand  the  notice  which 
was  actually  given  no  otherwise  than  as  signifying  such  a  desire. 
It  expressly  referred  to  the  covenant,  and  was  unmeaning  upon 
any  other  construction,  since  there  was  only  one  time  at  which, 
agreeably  to  the  covenant,  the  premises  could  be  quitted.  The 
24th  of  June,  1837,  was  not  such  a  time ;  and  the  plaintiff  must 
have  construed  the  notice,  which  was  thus  far  repugnant,  so  as  to 
make  sense.  Had  no  day  been  mentioned,  the  notice  would  have 
been  consistent;  the  day  named  must  therefore  be  rejected.  In 
Doe  dem,  Spicer  v.  Lea  it  was  held  that  "  the  feast  of  St  Michael- 
mas," named  in  a  lease  as  the  day  from  which  the  lessee  was  to 
hold,  must  mean  New  Michaelmas-day ;  and  that  a  notice  to  quit 
on  11th  October,  Old  Michaelmas-day,  was  bad,  though  given 
more  than  six  months  before  either.  That  turned  entirely  on  the 
construction  to  be  given  to  the  lease ;  the  notice  named  a  particu- 
lar day,  and  did  not,  as  here,  refer  to  the  terms  of  the  deed.  In 
Doe  dem.  Duke  of  Bedford  v.  Kightley,  7  T.  R  63  (4  R  E.  375), 

the  notice  was  to  quit  "  at  Lady-day,  which  will  be  in 
[*  723]  the  year  1795 ; '  and,  *  it  appearing  that  the  notice  was 

served  just  before  Michaelmas,  1795,  the  Court  held  that 
the  meaning  must  be  "  Lady-day,  1796,  *  the  day  actually  named 
being  impossible,  and  the  conduct  of  the  parties  being  taken  into 
account  In  Doe  dem,  Williams  v.  Smith,  5  A.  &  E.  350,  the 
holding  was  from  2nd  February ;  and  on  22nd  October  notice  was 
served  to  quit  "  at  the  expiration  of  half  a  year  from  the  delivery 
of  this  notice,  or  at  such  other  time  or  times  as  your  present  year's 
holding  "  "  shall  expire  after  the  expiration  of  half  a  year  from  the 
delivery  of  this  notice. "  The  **  present  *  year's  holding  expired 
on  2nd  February  then  next,  which  was  less  than  six  months  from 
the  delivery ;  but  the  Court  referred  it  to  the  2nd  February  next 
but  one,  rejecting  the  word  "  present '  as  surplusage.    In  Doe  dem. 

Cox  V.  ,  4  Esp.  185  (6  R  E.  850),  the  premises  in  question 

were  called  The  Bricklayer's  Arms ;  but  the  notice  described  them 
as  "  the  premises  which  you  hold  of  me,  situated, "  &c. ,  "  com- 
monly called  or  known  by  the  name  of  The  Waterman's  Arms." 
There  was  no  house  called  The  Waterman's  Arms  in  the  parish; 
but  it  was  considered  that  the  party  receiving  the  notice  could  not 
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have  been  misled,  and  the  notice  was  therefore  taken  to  refer  to 
The  Bricklayer's  Arms.  In  Doe  dem.  Lord  Huntingtower  v.  Cid- 
liford,  4  Dowl.  &  Ey.  248,  it  was  decided  that  a  notice,  dated 
27th  September,  and  served  28th  September,  to  quit  "  at  Lady-day 
next,  or  at  the  end  of  your  current  year,"  which  in  fact  ended  on 
29th  September,  must  be  referred  to  the  year  which  would  begin 
to  run  after  the  29th  September  then  next  In  Dae  dem,  Matthew- 
son  V.  Wrigktman,  4  Esp.  5  (6  R  R  834),  the  notice  was  to  quit 
"  on  the  25th  day  of  March,  or  the  8th  day  of  April  next 
*  ensuing,  *  and  it  appeared  that  this  was  served  on  New  [*  724] 
Michaelmas-day ;  the  day  of  the  demise  was  after  the  8th 
of  April ;  and  Lord  Eenyon  held  that  the  notice,  though  in  the 
alternative,  was  a  good  six  months'  notice,  if  the  tenancy  com- 
menced on  either  25th  March  or  8th  April ;  and  that  it  lay  on  the 
party  receiving  such  six  months'  notice  to  show  the  true  time  of 
commencement,  if  material  to  his  case.  The  conduct  of  the  par- 
ties is  as  properly  given  in  evidence  here,  as  the  actual  day  of  the 
commencement  of  the  holding  where  the  notice  is  simply  for  the 
expiration  of  the  year  without  naming  a  day.  In  Doe  dem.  Eyre 
V.  Lamlly,  2  Esp.  635  (5  R  R  758),  the  assertion  of  the  party 
receiving  the  notice  was  deemed  conclusive  evidence  of  the  day  of 
commencement ;  and  in  Doe  dem.  Clarges  v.  Forster,  13  East,  405 
(12  R  R  383),  the  tacit  acquiescence  of  such  party  was  taken  as 
primd  facie  evidence.  Here  the  jury,  upon  the  evidence,  have 
found  that  the  party  receiving  the  ambiguous  notice  understood  it 
rightly.  Indeed  it  might  be  contended,  if  no  words  can  be  re- 
jected, that  the  defendant  gave  notice  to  determine  the  demise  at 
the  proper  time,  intimating  at  the  same  time  an  intention  to  quit 
earlier,  which  he  might  lawfully  do,  provided  he  paid  the  rent 
and  performed  the  other  covenants.  Or  the  jury  might,  from  the 
plaintiff's  conduct,  infer  a  verbal  notice  correctly  framed :  a  writ- 
ten notice  was  not  necessary. 

Sir  W.  W.  FoUett  and  R  V.  Richards,  contra.  —  It  is  very 
doubtful  whether  a  verbal  notice  would  have  been  good,  especially 
as  the  covenant  requires  that  the  tenant  should  "  leave  or 
give  "  it.  But  here  no  doubt  the  *  plaintiff's  whole  con-  [*  725] 
duct  had  reference  to  the  notice  which  was  in  evidence ; 
and  no  other  view  was  suggested  at  the  trial.  Now  the  meaning 
of  a  written  instrument  cannot  be  explained  by  the  conduct  of  the 
parties.     If  there  be  an  inconsistency  in  the  document,  no  reason 
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can  be  assigned  for  rejecting  one  part  rather  than  the  other;  at 
any  rate,  this  should  not  be  done  in  favour  of  the  party  framing 
the  notice.  In  Doe  dem.  Duke  of  Bedford  v.  Kightley^  7  T.  R 
63  (4  R  R  375),  the  day  named  appeared  to  be  impossible,  by 
reference,  not  to  the  legal  rights  of  the  parties  on  the  lease,  but  to 

the  day  of  service.     Doe  dem.  Cox  v.  ,  4  Esp.  185  (6  R 

R  850),  was  a  case  of  latent  ambiguity.  Then  Doe  dem.  Spicer 
v.  Zea,  11  East,  312,  has  not  been  distinguished.  There  the  diflB- 
culty  might  have  been  got  rid  of,  if  the  position  of  the  parties  had 
been  taken  into  consideration,  as  the  defendant  says  it  may  be 
here.  That  case  was  recognised  in  Smith  v.  Walton,  8  Bing.  235, 
where  it  was  held  that  the  words  "  Martinmas,  1830,  to  wit,  on 
23rd  November,  1830,"  in  a  record,  meant  New  Martinmas,  11th 
November,  and  that  "Martinmas,  1830,"  was  not  controlled  by 
what  followed.  In  Johnstone  v.  Hudlestone,  4  B.  &  C.  922  (28 
R  R  505,  No.  49,  post),  it  was  held,  on  demurrer,  that  a  ten- 
ancy was  not  determined  by  the  landlord's  accepting  and  assenting 
to  an  insufficient  notice  to  quit  given  by  the  tenant.  Even  if  the 
parties  here  had  met  after  the  service  of  the  notice,  and  had  agreed 
to  consider  the  notice  good,  that  would  not  have  cured  the  defect : 
they  could  only  have  waived  the  former  notice  and  have  given  and 
received  a  new  one,  as  in  Doe  dem.  Brierly  v.  Palmer,  16  East, 
53  (14  R  R  284).  Cur.  adv.  vult. 

[*  726]  *Lord  Denman,  Ch.  J.,  now  delivered  the  judgment  of 
the  Court  After  having  shortly  stated  the  pleadings  and 
the  notice  proved,  his  Lordship  proceeded  as  follows :  — 

It  was  submitted  that  the  error  of  this  notice  in  point  of  time 
was  cured  by  the  plaintiff's  conduct,  who  had  written  on  the  27th 
of  November  to  acknowledge  the  receipt  of  the  defendant's  letter 
dated  the  1st  A  long  time  after,  he  told-  the  defendant  that  he 
had  perceived  the  defect  in  the  notice,  but  that  it  was  no  business 
of  his  to  point  it  out  The  opinion  of  the  jury  was  that  the  plain- 
tiff understood  the  notice  to  apply  to  the  last  day  of  the  fourteen 
years ;  and  a  verdict  was  entered  for  the  defendant,  subject  to  our 
opinion  whether  the  term  was  put  an  end  to ;  more  correctly,  per- 
haps, whether  the  evidence  was  admissible. 

We  have  heard  the  case  argued,  and  are  of  opinion  that  the 
covenant  to  pay  rent  during  the  whole  term  cannot  be  got  rid  of 
by  any  notice  to  quit  which  is  not  in  accordance  with  the  proviso 
introduced  into  the  lease  for  the  purpose. 
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The  cases  that  seemed  to  point  the  other  way  merely  show  that, 
where  there  is  no  covenant,  a  notice  describing  the  premises,  so  as 
to  be  perfectly  understood  between  the  parties,  will  be  sufficient ; 
but  in  none  has  a  proviso  or  covenant  in  a  deed  been  held  to  be 
satisfied  by  a  notice  inconsistent  with  the  terms  of  it  The  case 
of  Doe  dem.  Spicer  v.  Lea,  11  East,  312,  is  to  this  effect,  and  is 
indeed  a  strong  case ;  but  no  authority  is  required  for  so  plain  a 
proposition.  The  rule  for  entering  a  verdict  for  the  plaintiff  must 
therefore  be  absolute. 

livie  absolute,  to  enter  verdict  for  plaintiff. 

ENGLISH  NOTES. 

In  Bird  v.  Baker  (1868),  1  Ell.  &  Ell.  12,  28  L.  J.  Q.  B.  7,  the 
plaintiff  in  ejectment  had,  by  indenture  dated  19th  July,  1851,  demised 
to  the  defendant  premises  then  occupied  by  him  ^*to  hold  from  the 
25th  of  December,  1849,  for  the  term  of  fourteen  years  thence  next," 
with  ''a  proviso  that  it  shall  be  lawful  for  either  party  to  determine 
this  demise  at  the  expiration  of  the  first  seven  years  thereof  by  six 
months'  notice."  It  was  held  that  the  seven  years  ran  frem  the  25th 
of  December,  1849,  and  the  plaintiff,  having  given  six  months'  notice 
to  quit  previous  to  the  25th  of  December,  1856,  was  entitled  to  recover 
possession  accordingly. 

As  to  notice  to  quit  on  a  yearly  tenancy  see  Nos.  46  and  47,  and  notes^ 
post 

AMERICAN  NOTES. 

This  case  is  cited  and  approved  in  Wood  on  Landlord  and  Tenant,  sects. 
75,  290,  480,  with  no  American  company. 

It  is  here  held  that  under  a  statutory  privilege  to  terminate  a  tenancy  at 
will,  the  tenant's  notice  must  strictly  conform  to  the  statute.  Whicker  v. 
Coitrell,  165  Massachusetts,  851. 
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RULE. 

Where  by  the  terms  of  a  lease  it  is  stipulated  and  con- 
ditioned that  the  lessee  should  not  assign  or  underlet,  the 
lessor  may  maintain  ejectment  for  breach  of  the  condition. 
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Doe  d.  Henniker  y.  Watt. 

8  BaxD.  &  Cress.  308-^17  (32  R.  R.  398). 

Lease,  —  Condition,  —  Ejectment  for  Breach, 

[308]  By  a  memorandum  of  agreement,  in  consideration  of  the  rent  and 
conditions  thereinafter  mentioned,  A.  was  to  have,  hold,  and  occupy, 
as  on  lease,  certain  premises  therein  specified,  at  a  certain  rent  per  acre.  And 
it  was  stipulated  that  no  buildings  should  be  included  or  leased  by  virtue  of 
the  agreement;  and  it  was  further  agreed  and  stipulated  that  A.  should  take, 
at  the  rent  aforesaid,  certain  other  parcels,  as  the  same  might  fall  in ;  and, 
lastly,  it  was  stipulated  and  conditioned  that  A.  should  not  assign,  transfer, 
or  underlet  any  part  of  the  said  lands  and  premises  otherwise  than  to  his 
wife,  child,  or  children.  Held,  that  by  the  last  clause  a  condition  was  created, 
for  the  breach  of  which  the  lessor  might  maintain  an  ejectment. 

Ejectment  brought  to  recover  certain  lands  and  premises  in  the 
county  of  Somerset  The  cause  was  tried  before  Burrough,  J. ,  at 
the  Summer  Assizes  for  the  county  of  Somerset,  1827.  It  appeared 
.  that  the  defendant  in  October,  1825,  became  tenant  to  the  lessor 
of  the  plaintiff  of  the  premises  in  question,  under  and  by  virtue  of 
the  following  instrument,  signed  by  the  defendant,  and  bearing 
date  the  24th  day  of  October,  1825 :  "  Memorandum  of  agreement 
made  with  George  Watt,  bailiff,  of  the  manor  of  Chalcott,  other- 
wise Calcott,  in  the  county  of  Somerset  The  said  G.  Watt,  in 
consideration  of  the  rent  and  conditions  hereinafter  mentioned,  is 
to  have,  hold,  and  occupy,  as  on  lease,  every  part  and  parcel  of 
all  that  piece  or  tract  of  turbary  land,  commonly  called  The  Five 
Hundred  Acres,  situate  in  the  said  manor,  which  may  now  be  in 
hand  and  disengaged  or  unlet,  for  the  term  of  twenty-one  years 
from  Lady-day,  1825,  at  the  yearly  rent  of  5s.  an  acre,  payable 
quarterly,  and  free  and  clear  of  all  charges,  rates,  and  outgoings 
whatsoever;  and  is  likewise  to  have,  at  the  like  rent  of  5s,  an 
acre,  all  and  every  parcel  of  the  said  Five  Hundred  Acres  which 
may  fall  in  hand  and  become  unlet  between  this  time  and  the 
expiration    of   the    said   term    of    twenty-one    years;    provided 

always,  that  the  entire  or  total  quantity  of  land  in  the 
[*309]  *said  Five  Hundred  Acres,  occupied  by  the  said  G.  Watt 

by  virtue  of  this  agreement,  shall  never  exceed  one  hundred 
acres  in  the  whole ;  and  that  the  term  or  lease  of  all  and  every 
parcel  occupied  or  possessed  under  this  agreement  shall  cease  or 
determine  in  twenty-one  years  from  Lady-day  aforesaid    And  it 
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is  stipulated  that  no  house  or  cottage,  stable  or  other  substantial 
building,  nor  any  parcel  of  land  on  which  such  building  now 
stands,  or  may  hereafter  be  erected,  shall  be  included  in  or  leased 
by  virtue  of  this  agreement  And  it  is  further  stipulated  and 
agreed  that  the  said  G.  Watt  shall  take  and  occupy,  at  the  rent 
aforesaid,  every  parcel  of  land  in  the  said  Five  Hundred  Acres,  as 
the  same  may  fall  in  hand,  without  choice,  exception,  or  refusal, 
until  the  total  quantity  amounts  to  one  hundred  acres,  as  before 
mentioned  And  also  that  G.  Watt  shall,  on  possession,  proceed  to 
cultivate  and  improve  every  parcel  as  the  same  comes  to  his  occu- 
pation, whether  it  be  late  or  early  in  the  said  term  of  twenty -one 
years,  in  like  manner  or  method  as  he  means  towards  the  parcels  of 
which  he  has  immediate  possession.  And,  lastly,  it  is  stipulated 
and  conditioned  that  G.  Watt  shall  not  assign,  transfer,  underlet, 
or  part  with  any  part  or  parcel  of  the  said  lands  or  premises  other- 
wise than  to  his  wife,  child,  or  children."  It  was  proved  that 
the  defendant  had  underlet  part  of  the  demised  premises ;  and  it 
was  insisted,  on  the  part  of  the  lessor  of  the  plaintiff,  that  the 
last  clause  in  the  agreement  operated  as  a  condition,  and  that  the 
underletting  was  a  breach  of  that  condition.  The  learned  Judge 
was  of  opinion  that  the  clause  did  operate  as  a  condition,  but  he 
reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit  on 
that  point,  if  the  verdict  should  be  against  him.  The 
defendant  *  then  gave  some  evidence  which,  it  was  con-  [*  310] 
tended,  clearly  showed  that  the  defendant  had  underlet 
with  the  knowledge,  and  in  some  degree  by  the  directions  of  the 
lessor  of  the  plaintiff,  and  amounted  to  a  waiver,  if  not  to  an 
express  license.  The  learned  Judge  thought  that  the  evidence 
applied  to  other  lands  of  the  lessor's  which  the  defendant  managed 
as  his  bailiff,  and  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff. Jeremy  in  last  Michaelmas  Term  obtained  a  rule  nisi  for  a 
nonsuit,  on  the  ground  that  the  clause  prohibiting  the  defendant 
from  assigning  or  underletting  did  not  operate  as  a  condition,  but 
merely  as  a  covenant;  and,  secondly,  for  a  new  trial,  on  the 
ground  that  the  evidence  of  license  had  not  been  distinctly  pre- 
sented to  the  jury. 

On  a  former  day  Moody  showed  cause.  The  clause  in  the  agree- 
ment, whereby  the  tenant  was  prohibited  from  underletting,  is  a 
conditioa  The  words  "  mb  conditione, "  "  provided  always, "  or 
*  Ua  quod, "  of  themselves,  in  a  conveyance  of  real  property,  make 
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estates  upon  condition.  Litt. ,  s.  328,  329.  There  are  other  words 
which,  in  such  an  instrument,  make  an  estate  upon  condition, 
provided  a  power  of  re-entry  is  added  to  them,  as  the  words  "  si 
contingat'*  Litt  330;  Co.  Litt  204  a;  Shepp.  Touch.  120; 
Com.  Dig.,  tit  Condition  (A,  2).  If  this  instrument,  therefore, 
contained  a  conveyance  of  a  freehold  estate,  there  could  not  be 
any  doubt  that  the  last  clause  would  operate  as  a  condition.  The 
instrument  operates  as  a  lease  for  years.  Now  Co.  Litt  204  a 
shows  that  conditions  may  be  annexed  to  demises  for  years,  with- 
out the  formal  words  required  in  the  case  of  freehold  estates  of 

inheritance.  It  is  sufficient  if  words  be  used  which  show 
[*  311]  the  intention  of  the  lessor  to  make  the  *  estate  conditional, 

as  **  qtiod  non  licebit  dare,  vendere,  vel  coTicedere  statum 
sub  pomd  forisfacturce  ;  "  and  Litt ,  s.  365,  shows  that  as  to  chat- 
tels real,  as  leases  for  years,  a  man  may  plead  that  such  leases 
were  made  upon  condition,  without  showing  any  writing  of  the 
condition.  In  Plowd.  142  it  is  said,  '^  If  a  man  make  a  feoff- 
ment in  fee  to  one,  ad  ervdiendum  his  son  in  an  art,  it  is  a  con- 
dition, because  the  words  purport  such  intent,  and,  therefore,  they 
are  conditional,  although  there  are  not  the  usual  words. '  It  may 
be  urged,  that  conditions  are  considered  to  be  odious  in  law,  and 
that  they  are  to  be  construed  strictly.  Co.  Litt  219  b ;  Vin.  Abr., 
Condition  (E,  r).  This  is  said  of  the  construction  of  acts  alleged 
to  be  forfeitures  of  admitted  conditions  to  defeat  estates,  not  words 
doubtful  whether  they  amount  to  a  condition.  Here  there  can  be 
no  doubt  that  it  was  the  intention  of  the  lessor  to  prevent  the  les- 
see from  underletting,  and  the  most  effectual  mode  of  doing  so  was 
to  make  the  lease  void  on  his  doing  such  an  act  The  words, 
*'  provided  always,  and  it  is  covenanted  and  agreed, "  create  both  a 
condition  and  a  covenant  Co.  Litt  203  b ;  the  Cromwel's  Case, 
2  Co.  Eep.  270. 

Jeremy,  contra,  —  First,  this  is  only  an  agreement,  and  not  a 
deed,  and  it  is  doubtful  whether  a  condition  can  be  reserved  upon 
that  which  amounts  to  a  mere  parol  contract ;  and  although  a  lease 
of  land  upon  condition  may  be  pleaded  without  deed  (1  Roll.  Abr. 
414;  3  Vin.  Abr.,  Condition  (E),  69),  yet  an  estate  upon  condi- 
tion cannot     The  instrument  in  this  case  contains  no  words  of 

present  demise,  but  is  only  that  the  defendant  shall 
[*  312]   *  hold  "  as  on  lease.  *     Conditions,  the  effect  of  which  is 

to  destroy  an  estate,  being  odious  in  law,  are  to  be  strictly 
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construed,  and  not  to  be  created  without  sufficient  words.  Mackd 
v.  Dunton,  2  Leon.  33.  Here,  also,  if  the  clause  in  question 
operates  as  a  condition,  all  the  preceding  clauses  must  equally 
operate  as  conditions.  But  as  the  lease  professes  to  pass  land  in 
reversion  as  well  as  in  possession,  the  condition  cannot  apply  to 
the  lands  which  the  lessee  was  to  take  in  reversion  after  the  deter- 
mination of  the  previous  estates  for  lives,  and  which  might  never 
come  in  esse.  If  the  clause  in  question  occurred  in  a  deed,  it 
would  operate  as  a  covenant,  but  not  as  a  condition.  Doe  d.  Will- 
son  V.  Phillips,  2  Bing.  13  (27  E.  R  539),  and  Dee  d,  Wilson  v. 
Ahel,  2  M.  &  S.  541  (15  R  R.  343).  The  proper  words,  accord- 
ing to  Lord  Coke,  204  b,  to  make  a  condition,  are  "  sub  condi- 
tione  "  (which  is  the  most  express  and  proper),-  or  **  proviso  semper, 
itaqttod,  or  qtiod  si  contingat,"  which  last  words  always  require 
something  else,  as,  a  clause  of  re-entry,  &c.  Litt. ,  &  328.  The 
words  in  this  instrument,  "  it  is  stipulated  and  conditioned, "  must 
be  construed  according  to  the  intention  of  the  parties  in  reference 
to  the  particular  subject-matter,  and  must  be  taken  either  as  a 
covenant  or  condition,  but  not  as  both.  4  Cruise  Dig.  378.  Now 
looking  at  the  nature  of  the  subject-matter  to  which  they  apply, 
they  could  not  have  been  intended  to  operate  as  a  condition.  For 
a  condition  being  entire,  when  it  is  gone  as  to  part,  is  gone  in 
toto,  and  must  destroy  the  whole  estate.  Corbet's  Case,  1  Co.  Rep. 
86 ;  Cooper  v.  Andrews,  Hob.  43.  Here  the  estate  granted 
*is  partly  in  possession,  partly  in  reversion,  and  some  [*313] 
portion  of  it  might  never  arise.  The  condition  cannot 
apply  to  the  estate  in  reversion,  because  the  lessee  could  not  assign 
or  underlet  the  lands  of  which  he  was  never  in  possession,  nor 
could  the  lessor  take  advantage  of  breaches  of  the  condition  by 
parcels,  as  in  waste,  by  which  he  may  recover  the  particular  place 
wasted.  And  even  if  the  clause  might  be  construed  either  as  a 
condition  or  a  covenant,  yet  upon  the  principle  that  words  shall 
be  construed  most  strongly  against  the  party  using  them,  the 
Court  will  not  construe  it  as  a  condition,  if  by  so  doing  it  be 
repugnant  to  the  estate  granted,  or  uncertain  as  to  the  extent  to 
which  it  is  to  operate ;  and  at  all  events  the  instrument  is  equivo- 
cal, whether  it  passes  any  interest  upon  which  a  condition  can 
operate.  Assuming  that  the  clause  amounts  to  a  condition,  of  the 
breach  of  which  the  lessor  might  take  advantage,  there  was  evi- 
dence that  the  underletting  had  been  made  by  the  defendant  with 
VOL.  XV.  —  87 
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the  knowledge  and  concurrence  of  the  lessor;  no  forfeiture,  there- 
fore, accrued;  or  if  any  forfeiture  had  been  incurred,  it  was  a 
clear  waiver,  if  it  did  not  amount  to  an  express  license  to  underlet 
the  particular  lands,  and  should  have  been  so  presented  to  the 
jury.  Cur,  adv.  vult 

Bayley,  J.  —  This  was  an  ejectment  brought  for  breach  of  a 
condition  contained  in  an  agreement  for  a  lease.  There  are  two 
questions :  first,  Whether  the  agreement  contained  a  condition  or 
not  ?  the  second,  Whether  the  plaintiff  had  not  destroyed  his  right 

to  enter  upon  the  lands  demised  for  the  breach  of  the  con- 
[*  314]  dition  ?  *  because  the  act  constituting  the  supposed  breach 

was  done  with  his  concurrence.  The  Court,  at  the  time 
of  the  argument,  felt  that  this  question  had  not  been  submitted 
to  the  jury,  and,  therefore,  held  that  there  ought  to  be  a  new  trial, 
even  if  there  was  a  condition  contained  in  the  agreement.  But 
if  there  was  no  such  condition,  then  there  ought  to  be  a  nonsuit 
The  parties  stood  in  the  relation  of  landlord  and  tenant  There 
was  an  agreement  made  between  the  lessor  of  the  plaintiff  and 
defendant,  by  which  the  defendant,  in  consideration  of  the  rent 
and  conditions  thereinafter  mentioned,  was  to  have,  hold,  and 
occupy,  as  on  lease,  every  part  and  parcel  of  the  turbary  land 
called  the  Five  Hundred  Acres,  &c. ,  which  might  then  be  under- 
let or  disengaged,  for  twenty-one  years  from  Lady-day,  1826,  at 
the  rent  of  5s.  per  acre,  payable  quarterly,  clear  of  all  charges  and 
outgoings  whatsoever ;  and  to  pay  the  like  rent  of  5s.  per  acre  for 
all  and  every  parcel  of  the  Five  Hundred  Acres  which  might  fall 
into  hand  or  come  into  possession  before  the  expiration  of  the  said 
term  of  twenty -one  years.  Then  it  was  stipulated  that  no  house, 
&c. ,  should  be  included  in  or  leased  by  virtue  of  the  agreement ; 
and  it  was  further  stipulated  that  the  said  G.  Watt  should  take 
and  occupy,  at  the  rent  aforesaid,  every  parcel  of  the  land  in  the 
said  Five  Hundred  Acres,  as  the  same  might  fall  in  hand ;  and 
also  that  G.  Watt  should,  on  possession,  proceed  to  cultivate  every 
parcel  as  the  same  came  to  his  occupation.  And,  lastly,  it  was 
stipulated  and  conditioned,  that  the  said  G.  Watt  should  not 
assign,  transfer,  underlet,  or  part  with  any  part  of  the  said  lands 
otherwise  than  to  his  wife,  child,  or  children.     The  question  is. 

Whether  a  condition  be  contained  in  the  last  clause? 
[*  315]  This  document  *  is  not  under  seal ;  and  it  has  been  said 
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by  the  defendant's  counsel  that  it  is  not  therefore  calculated 
to  raise  a  condition.  But  the  circumstance  of  its  not  being 
under  seal  is  immaterial.  A  party  who  demises  land  by  an  in- 
strument not  under  seal  may  introduce  a  condition  into  it,  pro- 
vided he  use  apt  and  proper  words  for  the  purpose.  The  words 
"  provided  always,  srib  conditione,  ita  quod, '  used  in  a  conveyance 
of  real  estate,  by  themselves,  make  the  estate  conditional.  But 
in  a  lease  for  years  no  precise  form  of  words  is  necessary  to  make 
a  condition.  It  is  sufficient  if  it  appear  that  the  words  used  were 
intended  to  have  the  effect  of  creating  a  condition.  They  must  be 
the  words  of  the  landlord,  because  he  is  to  impose  the  condition. 
Here,  first,  the  agreement  purports  to  be  in  consideration  of  the 
rent  and  conditions  thereinafter  mentioned;  and  then  the  words 
"  it  is  stipulated  "  occur  more  than  once ;  and  then,  in  the  last 
sentence  of  the  instrument,  come  the  words,  *"  it  is  lastly  stipu- 
lated and  conditioned,  that  Watt  shall  not  assign,  transfer,  under- 
let, or  part  with  any  part  of  the  lands,  otherwise  than  to  his  wife 
or  children. '  These  words  are  clearly  introduced  into  the  instru- 
ment on  the  part  of  the  lessor,  for  they  are  for  his  benefit  The 
word  "  conditioned  "  is  fairly  a  word  of  condition.  In  pleading, 
a  bond  is  stated  to  be  conditioned  for  payment  of  money.  It  is 
said  that  the  word  "  stipulated  *  and  the  word  "  conditioned, " 
being  used  together,  have  the  same  meaning,  and  import  a  cove- 
nant, and  not  a  condition ;  but  there  are  several  authorities  which 
show  that  if  words  both  of  covenant  and  condition  are  used  in  the 
same  instrument,  they  both  shall  operate.  If  the  word  "  stipu- 
lated' import  a  covenant,  it  will  operate  as  such;  and 
*if  the  word  "  conditioned  !  import  a  condition,  it  must  [*316] 
also  operate.  In  Simpson  v.  Titterell,  Cro.  Eliz.  242, 
one  Benbow  let  the  land  to  the  defendant  proviso  semper,  and  it 
was  further  covenanted  that  the  lessee  should  not  assign  except  to 
the  lessor.  These  words  were  held  to  create  a  condition ;  because 
it  was  a  general  rule  that  where  a  proviso  is  that  the  lessee  shall 
perform  or  not  perform  a  thing,  and  no  penalty  to  it,  this  is  a  con- 
dition, otherwise  it  is  void;  but  if  a  penalty  is  annexed,  it  is 
otherwise.  So  in  The  Earl  of  Pembroke  v.  Sir  H.  Berkeley,  Cro. 
Eliz.  384,  where  there  was  a  grant  of  a  walk  in  a  forest,  "  pro- 
vided also,  and  the  said  grantee  doth  covenant  not  to  fell  or  cut 
any  wood  but  for  necessary  browse, '  and  the  heir  of  the  grantee 
cut  down  four  oaks,  the  question  was.  Whether  this  was  a  condi- 
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tion  or  a  covenant  ?  Gawdy  and  Clench  thought  it  was  a  cove- 
nant only,  but  Popham  and  Fbnner  thought  it  was  a  condition ; 
and  afterwards,  upon  a  conference  amongst  all  the  Justices  of  Eng- 
land, it  was  held  by  the  greater  part  of  them  to  be  a  condition. 
In  HaTTtTigion  v.  WiM,  Cro.  Eliz.  486,  where  the  words  were, 
*"  it  is  covenanted  and  agreed  between  the  parties  that  Harrington 
doth  let  the  lands  for  five  years,  provided  always,  that  Wise  shall 
pay  to  the  defendant  during  the  term  £120  per  annum,*  it  was 
held  to  be  a  good  reservation  of  rent ;  but  Popham,  J. ,  said  that  it 
was  a  reservation  and  condition  also,  as  in  the  case  of  Sir  EL 
Berkeley,  where  a  proviso  joined  with  the  words  of  covenant  make 
it  a  condition  and  a  covenant  also.     In  Litt. ,  s.  329,  it  is  said,  if 

the  words  be,  **  provided  always,  that  B.  do  pay  to  A. 
[•  317]  such  rents,"  the  feoflfee  •hath  but  an  estate  on  condition. 

Lord  Coke,  in  commenting  on  that  section  in  Go.  Litt 
203  b,  says,  "  So  it  is  if  a  man  by  indenture  letteth  land  for  years ; 
provided  always,  and  it  is  covenanted  and  agreed  between  the  said 
parties  that  the  lessee  shall  not  alien ;  "  and  it  was  adjudged  that 
this  was  a  condition  by  force  of  the  proviso,  and  a  covenant  by 
force  of  the  other  worda  We  are  of  opinion,  therefore,  that  by 
the  last  clause  of  the  instrument  in  question  a  condition  was  cre- 
ated ;  and  that  being  so,  the  rule  for  a  nonsuit  cannot  be  made 
absolute.  But  we  think  the  rule  should  be  absolute  for  a  new 
trial,  because  there  was  evidence  to  show  that  the  land  was  under- 
let by  the  defendant  with  the  consent  and  express  license  of  the 
lessor,  and  that  evidence  was  not  submitted  to  the  jury. 

Rule  absolute  for  a  new  trial. 

ENGLISH  NOTES. 
But  where  the  lessee  covenanted  to  pay  the  rent  and  not  to  assign 
without  leave  of  the  lessor,  provided,  that  if  the  rent  be  iu  arrear,  or  if 
all  or  any  of  the  covenants  *<  hereinafter  "  contained  on  the  part  of  the 
lessee  should  be  broken,  it  should  be  lawful  for  the  lessor  to  re-enter  ; 
and  there  were  no  covenants  on  the  part  of  the  lessee  after  the  proviso, 
but  only  a  covenant  by  lessor  that,  lessee  paying  the  rent,  &c.,  and 
performing  all  and  every  the  covenants  <* hereinafter"  contained  on 
his  part,  &c.,  should  quietly  enjoy,  &c.  —  it  was  held  that  the  lessor 
could  not  re-enter  for  breach  of  the  covenant  not  to  assign,  for  the  pro- 
viso was  restrained  by  the  word  **  hereinafter  "  to  subsequent  covenants ; 
and  although  there  were  none  such,  the  Court  could  not  reject  the  word. 
Doe  d.  Spacer  v.  Godwin  (1815),  4  M.  &  S.  265,  16  R.  R.  463. 
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A  proyiso  in  a  lease  giving  a  power  of  re-entry  if  the  lessee  ^^  shall 
do  or  cause  to  be  done  any  act,  matter,  or  thing  contrary  to  and  in 
breach  of  any  of  the  covenants  "  does  not  apply  to  an  omission  to  repair. 
Doe  d.  Ahdy  v.  St&vens  (1832),  3  B.  &  Ad.  299. 

So  if  the  power  of  re-entry  is  in  default  of  performance  ^^or  failure 
to  perform,"  it  seems  that  it  would  not  apply  to  breach  of  a  negative 
covenant.  Co.  Litt.  303  b;  Doe  d.  Folk  v.  Marchetti  (1831),  1  B.  & 
Ad.  716  ;  Hyde  v.  Warden  (1877),  3  Ex.  D.  72,  at  p.  182,  47  L.  J.  Ex. 
121,  at  p.  127.  It  is  indeed  said  by  Channbll,  B.,  in  West  v.  Dobh 
(1870),  L.  R.  6  Q.  B.  460,  at  p.  465,  39  L.  J.  Q.  B.  190,  at  p.  194,  that 
the  proviso  which  there  was  ''in  case  the  lessee  should  fail  in  the 
observance  or  performance ''  of  any  of  the  covenants,  applied  only  to  the 
breach  of  an  affirmative  covenant.  But  this  dictum  was  not  necessary 
for  the  decision  of  the  case.  And  it  is  clearly  pointed  out  by  Bi<ack- 
BURN,  J.,  in  Wadhamy,  Postmaster- General  (1871),  L.  R.  6  Q.  B.  644, 
at  p.  648,  40  L.  J.  Q.  B.  310,  311,  24  L.  T.  645,  19  W.  R.  1082,  that 
a  power  of  re-entry,  when  properly  worded,  may  apply  to  the  breach  of 
a  negative  as  well  as  to  that  of  an  affirmative  covenant.  And  this 
seems  to  apply  to  a  proviso  expressed  to  operate  in  case  of  ''  breach  '^  or 
"  non-observance ''  of  the  covenant.  See  also  Evans  y.  Davis  (1878), 
39  L.  T.  391,  per  Fry,  J.,  at  p.  394. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sects.  280,  510; 
Taylor  on  Landlord  and  Tenant,  sects.  278,  412. 

It  is  said  in  some  cases  that  this  power  can  be  effectuated  only  by  express 
and  clear  stipulations  :  Robinson  v.  Perry,  21  Georgia,  183 ;  68  Am.  Dec.  455 ; 
and  in  other  cases,  that  the  landlord  may  waive  it ;  Willoughhy  v.  Lawrence, 
116  Illinois,  11 ;  56  Am.  Rep.  758,  both  of  which  classes  recognize  by  impli- 
cation the  validity  of  such  covenants. 

In  Medinah  Temple  Co,  v.  Currey,  162  Illinois,  441 ;  53  Am.  St.  Rep.  320, 
it  is  held  that  such  a  covenant  is  broken  by  an  assignment  for  benefit  of 
creditors ;  reversing  58  Illinois  Appeals,  433.  Not  so  however  of  an  involun- 
tary transfer,  aa  by  sale  on  execution  in  bankruptcy,  &c.  Famum  v.  Hefner, 
79  California,  575 ;  12  Am.  St.  Rep.  174. 

But  it  is  held  in  some  cases  that  such  covenants  are  against  public  policy 
and  void..  Chipman  v.  Emeric,  5  California,  49;  63  Am.  Deo.  80  (pbiier)', 
Burnes  v.  McCubbin,  3  Kansas,  221 ;  87  Am.  Deo.  468. 

A  covenant  by  a  lessee  not  to  assign  "  to  any  person  or  persons  whomso- 
ever "  without  the  lessor's  consent,  covers  a  re-assignment  to  the  lessee  made 
without  consent  after  he  has  assigned  with  such  consent.  Munro  v.  Waller, 
28  Ontario,  29. 

The  doctrine  of  the  principal  case  is  held  in  Letns  v.  Sheldon,  102  Michi- 
gan, 108,  the  case  of  a  lease  on  shares. 
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Such  a  covenant  cannot  be  urged  by  the  assignee  of  the  lease  against  the 
landlord  who  has  not  objected  to  the  assignment.  Sexton  v.  Chicago  Storage 
Co.,  129  Illinois,  318;  16  Am.  St.  Rep.  274. 


No.  40.— DOE  d.  RANKIN  v.  BEINDLEY. 

(K.  B.  1832.) 

RULE. 

Acceptance  of  rent  which  becomes  due  pending  a  notice 
to  repair  is  no  waiver  of  a  forfeiture  on  the  expiry  of  the 
notice. 

And  an  agreement  to  allow  further  time  for  the  repairs 
is  not  a  waiver  of,  but  only  suspends,  the  right  of  entry. 

Doe  d.  Bankin  v.  Brindley. 

4  Bam.  &  Adol.  84-87. 

Lease,  —  Proviso  for  Re-entry,  —  Forfeiture. 

[84]  A  lease  contained  a  proviso  for  re-entry  in  case  of  non-repair  within 
three  months  after  notice.  The  landlord  gave  notice,  and  before  the 
end  of  the  three  months  (which  would  have  expired  in  Hilary  vacation,  1832), 
brought  an  ejectment.  During  the  three  months  the  cause  came  on  for  trial, 
and  the  parties  agreed  to  an  order  of  Court,  directing  that  a  juror  should 
be  withdrawn,  and  the  repairs  done  by  Midsummer.  Default  being  made, 
the  landlord  brought  a  second  ejectment,  without  further  notice. 

Held,  first,  that  the  former  notice  had  not  been  waived. 

Secondly,  that  it  could  not  be  objected  at  Nisi  Prius  that  the  action  had  not 
been  commenced  within  ten  days  after  the  right  of  entry  accrued,  pursuant 
to  the  Act,  11  Geo.  IV.,  and  1  Will.  IV.,  c.  70,  s.  36,  tliis  being  merely  matter 
of  irregularity ;  and  further,  that  the  objection  was  not  well  founded,  the  right 
of  entry  having  been  only  suspended  by  agreement  of  the  parties. 

Ejectment  for  messuages,  mills,  &c.  At  the  trial  before  Lord 
Tenterden,  Ch.  J. ,  at  the  last  Summer  Assizes  for  Kent,  the  facts 
appeared  to  be  as  follows :  The  defendant  held  oil-mills,  &c. ,  of 
the  lessor  of  the  plaintiff,  by  a  lease  containing  covenants  to 
repair,  to  fence  and  keep  up  fences,  and  to  insure ;  and  there  was 
a  proviso  for  re-entry,  if  at  any  time  the  premises  or  the  fences 
should  not  be  repaired  within  three  months  next  after  notice  in 
writing  given  by  the  landlord,  or  in  case  of  breach  or  default  in 
the  other  covenants.      There  was  no  specific   covenant  to  repair 
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within  three  months  after  notice.  On  the  6th  of  January,  1832, 
the  lessor  of  the  plaintiff  gave  the  defendant  a  written  notice  to 
do  certain  repairs  to  the  mills  within  three  months.  On  the  10th 
he  served  the  defendant  with  a  declaration  in  ejectment  That 
action,  as  appeared  by  the  particulars  of  demand,  was  groimded  on 
forfeitures  said  to  be  incurred  by  not  sufl&ciently  fencing  the 
premises,  and  by  not  insuring ;  but  the  first  ground  was  abandoned. 
The  cause  came  on  for  trial  at  the  ensuing  Lent  Assizes  (March 
12th,  1832),  when  an  order  of  Court  was  made  by  consent  of  the 
parties,  that  a  juror  should  be  withdrawn,  and  that  the  defendant 
should  put  the  mills  in  repair,  to  the  satisfaction  of  surveyors  and 
an  umpire,  on  or  before  the  following  24th  of  June.  On 
the  28th  of  March  the  lessor  of  the  *  plaintiff  accepted  rent  [•  85] 
for  the  quarter  ending  on  the  25th.  The  repairs  were  not 
done  pursuant  to  the  order  of  Court ;  and  the  defendant  was  there- 
upon served  with  a  declaration  in  the  present  action,  entitled, 
"  Thursday,  28th  of  June,  in  Trinity  Term,  2  Will.  IV. , "  the  demise 
being  laid  on  the  27th  under  the  [then  existing  procedure]  statute 
11  Geo.  IV.,  and  1  Will.  IV.,  c  70,  ss.  36,  37.  The  particulars  of 
demand  stated  this  action  to  be  brought  for  breach  of  covenant  in 
not  repairing.     A  verdict  having  been  found  for  the  plaintiff, 

Thesiger  now  moved  for  a  new  trial,  on  two  grounds.  First, 
no  power  of  re-entry  for  non-repair  is  given  by  the  lease,  without 
a  three  months'  notice.  Here  a  notice  was  given  previously  to 
the  first  ejectment,  but  the  landlord  waived  it  by  assenting  to  the 
order  of  Court,  made  at  the  Spring  Assizes,  which  enlarged  the 
time  for  repairing,  and  in  other  respects  introduced  new  terms. 
Doe  d.  Morecraft  v.  Meux,  4  B.  &  C.  606  (No.  65,  post).  The 
acceptance  of  a  quarter's  rent  afterwards  was  also  a  waiver.  And 
no  further  notice  having  been  given,  it  is  the  same  with  reference 
to  this  action,  as  if  there  had  never  been  any.  Secondly,  if  the 
notice  of  the  6th  of  January  continued  in  force,  the  landlord 
became  entitled  to  re-enter  in  the  following  April ;  and  the  statute 
11  Geo.  IV.,  and  1  Will.  IV.,  c.  70,  s.  36,  which  authorises  the 
service  of  declaration  in  Hilary  and  Trinity  vacations,  requires  it 
to  be  served  within  ten  days  after  the  right  of  entry  accrues.  The 
present  ejectment,  therefore,  was  improperly  commenced. 

*  Parke,  J.  —  I  think  there  ought  to  be  no  rule.     As  to  [•  86] 
the  first  point,  the  notice  to  repair  was  given  on  the  6th  of 
January,  1832;   and  the  right  of  re-entry,  in  default  of  repair. 
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would  have  accrued  in  three  months  from  that  time.  Before  the 
expiration  of  the  three  months,  an  ejectment  was  brought;  and 
the  lessor  of  the  plaintiff  being  unable  to  support  that  action,  put 
an  end  to  it  by  consenting  to  the  order  of  Court  made  at  the  March 
Assizes,  1832.  It  was  the  same  as  if  the  parties  after  the  6th  of 
January,  and  before  the  expiration  of  the  three  months,  had  made 
an  agreement  between  themselves,  that  the  time  for  repairing 
should  be  extended  to  the  24th  of  June ;  it  was  merely  a  consent 
to  postpone  the  time  of  completing  the  repair  for  the  benefit  of  the 
defendant ;  and  on  his  failing  to  comply  with  the  terms,  the  les- 
sor of  the  plaintiff  might  justly  insist  on  his  right  of  entry,  and 
bring  a  new  ejectment  after  the  expiration  of  the  enlarged  time. 
The  receipt  of  rent  was  only  an  admission  that  the  defendant  was 
tenant  until  the  25th  of  March,  and  could  not  operate  as  a  waiver 
of  the  forfeiture.  As  to  the  objection  founded  on  the  statute  11 
Geo.  IV.,  and  1  Will.  IV.,  c.  70,  s.  36,  it  seems  to  me  that  that 
could  not  be  taken  at  Nisi  Prius ;  and  if  it  could,  the  answer  is, 
that  the  landlord's  right  to  re-enter,  which  is  said  not  to  have 
been  enforced  in  proper  time,  was  postponed  by  agreement  of  the 
parties. 

Taunton,  J.  —  I  am  of  the  same  opinion.     The  order  of  Nisi 
Prius  did  not  supersede  the  notice,  but  only  enlarged  the  time  and 

suspended  the  right  of  re-entry. 
[•87]       *Patteson,  J.  — The  notice  to  repair  may  be  connected 
with  the  agreement  at  Nisi  Prius  in  the  first  ejectment 
The  other  point  is  mere  matter  of  irregularity. 

Sule  refused. 
ENGLISH  NOTES. 

The  judgment  of  Parke,  J.,  in  the  principal  case  is  cited  at  length 
by  Patteson,  J.,  in  Doe  d.  De  Rutzen  v.  Lewis  (1836),  6  Ad.  &  El.  277, 
290,  as  an  authority  for  holding  that  a  landlord  by  exercising  a  power 
of  giving  notice,  to  repair,  and  in  default  that  the  landlord  should  do  the 
repairs  and  charge  them  to  the  tenant,  had  elected  to  affirm  the  relation 
of  landlord  and  tenant,  and  could  not  take  advantage  of  a  general  pro- 
viso of  forfeiture  for  non-repairs. 

Apart  from  notice  to  repair,  it  has  been  held  that  a  lessee  who  is 
bound  by  covenant  to  repair  under  penalty  of  forfeiture,  must  do  so 
within  a  reasonable  time  after  the  premises  are  out  of  repair  ;  and  the 
acceptance  of  rent  which  became  due  before  the  expiry  of  such  reason- 
able time  does  not  operate  to  extend  the  time.  Doe  d.  Baker  v.  Jone^ 
(1860),  6  Ex.  498,  19  L.  J.  Ex.  406. 
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By  a  written  agreement  for  a  tenancy  for  three  years  commencing  on 
the  1st  of  July,  the  rent  was  made  payable  on  the  30th  of  September 
and  corresponding  days  in  each  quarter,  and  there  was  a  clause  of 
re-entry  for  non-payment  within  fourteen  days.  The  tenancy  was 
continued  (presumably  as  a  yearly  tenancy,  after  the  expiry  of  the 
three  years.  Eent  being  in  arrear,  the  landlords  gave  notice  on  the 
30th  December  for  the  determination  of  the  tenancy  forthwith,  and  de- 
manding payment  of  rent  up  to  the  31st  of  December.  The  rent  was 
paid  and  accepted,  and  a  receipt  given  accordingly.  It  was  held  by 
Kekbwigh,  J.,  that,  having  accepted  rent  for  a  day  after  the  day  on 
which  the  landlords  purported  to  determine  the  tenancy,  they  must  treat 
the  tenancy  as  subsisting.  Keith,  Frowse  <&  Co.  v.  National  Telephone 
Co.  (1894),  2  Ch.  147,  63  L.  J.  Ch.  373,  70  L.  T.  276,  42  W.  E.  380. 

The  law  of  forfeiture  must  now  be  considered  in  relation  to  the  pro- 
visions of  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 
Vict.,  c.  41,  8.  14),  and  the  Conveyancing  and  Law  of  Property  Act, 
1892  (56  &  56  Yiot.,  c.  13),  which  provide  for  relief  against  forfeiture 
under  certain  conditions.  It  has  been  held  that  the  provisions  of  the 
latter  Act  allowing  certain  costs  to  be  recovered  by  the  lessor  upon  a 
waiver  of  forfeiture,  do  not  apply  to  the  case  where  the  breach  has  been 
remedied  under  sub-section  (1)  of  the  14th  section  of  the  former  Act, 
which  provides  that  a  right  of  forfeiture  shall  not  be  enforceable  until 
failure  to  remedy  the  breach  upon  notice.  Nind  v.  Nineteenth  Century 
Building  Society  (C.  A.  1894),  2  Q.  B.  226,  63  L.  J.  Q.  B.  636,  70  L. 
T.  831,  42  W.  R.  481. 

The  notice  must  specify  the  particular  breach  complained  of.  Fletcher 
V.  Nokes  (1897),  1  Ch.  271,  m  L.  J.  Ch.  177.  As  to  the  operation  of 
section  2  of  the  Conveyancing  and  Law  of  Property  Act  of  1892  in 
favour  of  underlessees,  see  Imray  v.  Oakshette  (C.  A.  1897),  2  Q.  B.  218, 
66  L.  J.  Q.  B.  544. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sects.  339,  516,  and 
in  Taylor  on  Landlord  and  Tenant,  sects.  497,  498. 

Acceptance  of  rent  after  expiration  of  term  is  not  of  itself  a  waiver  of 
notice  to  quit.  Filzpatrick  v.  ChildSy  2  Brewster  (Penn.),  365.  Acceptance  of 
rent  in  arrears,  after  notice  of  forfeiture  and  of  termination  of  the  lease, 
does  not  waive  the  forfeiture  unless  the  rent  feU  due  after  the  breach.  SUva 
V.  Campbell,  84  California,  420 ;  Jackson  v.  AUen,  3  Cowen  (N.  Y.),  220.  So  of 
acceptance  of  rent  subsequent  to  notice  to  quit  and  application  of  it  to  in- 
stalments falling  due  prior  to  that  for  which  forfeiture  is  claimed.  Carraher 
V.  Bell,  7  Washington,  81.  See  Richhurg  v.  Bartley,  Busbee  (Nor.  Car.),  418 ; 
Alexander  v.  Hodges,  41  Michigan,  691. 

For  an  explication  of  the  doctrine,  that  acceptance,  after  forfeiture,  of  rent 
accruing  after  forfeiture,  waives  forfeiture,  see  notes,  47  Am.  St.  Rep.  198. 
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Section  III.  —  Yearly  and  other  Tenancies  not  necessarily 
constituted  by  Writing. 

No.  41.— BEAVAN  v.  DELAHAY. 
(0.  p.  1788.) 

No.  42 ROE  d.  JORDAN  v.  WARD. 

(0.  p.  1789.) 

RULE. 

Where  a  tenant  holds  premises  over  the  term  of  the 
tenancy,  whether  under  a  tacit  agreement  or  under  a  local 
custom,  all  the  rights  and  obligations  of  the  original  con- 
tract, so  far  as  relates  to  premises  continued  to  be  held, 
are  continued  likewise. 

On  a  tacit  re-letting  from  year  to  year,  the  year  is  con- 
sidered to  have  commenced  on  the  same  day  as  the  day  of 
commencement  of  the  original  demise. 

Beavan  v.  Delahay  and  Lewis. 

1  H.  Black.  5-9  (2  R.  R.  728). 

Landlord  and  Tenant.  —  Tacit  Reletting.  —  Implied  Continuance  of  Terms, 

[5]  A  custom  that  a  tenant  may  leave  his  away-going  crop  in  the  baras,  &c, 
of  the  farm,  for  a  certain  time  after  the  lease  is  expired,  and  he  has  quitted 
the  premises,  is  good,  and  the  landlord  may  distrain  the  corn  so  left,  for  rent 
arrear,  after  six  months  have  expired  from  the  determination  of  the  term 
[notwithstanding  the  statute  8  Anne,  c.  14,  ss.  6,  7]. 

Replevin :  for  taking  com  on  the  20th  of  September,  1784,  at 
Peterchurch  in  the  county  of  Hereford. 

Avowry  and  cognisance:  Locus  in  quo  part  of  certain  lands, 
&c.,  of  which  the  avowant  Delahay  was  seised  in  fee,  and  which  he 
demised  on  the  2nd  of  February,  1780,  to  one  William  Beavan  for 
one  year,  and  so  from  year  to  year  as  long  as  both  parties  should 
please,  at  the  rent  of  £168,  payable  half  yearly.  William  Beavan 
entered  on  the  3rd  of  February,  1780,  and  continued  in  possession 
till  the  2nd  of  February,  1784,  when  the  demise  ended.  Within  the 
pai-ish  of  Peterchurch  an  ancient  custom,  that  every  tenant  and 


R.  C.  VOL.  XV.]      SECT.  IIL — YEARLY  AND  OTHER  TENANCIES.  587 

Vo.  41.  —  Beavan  ▼.  BeUhay,  1  H.  Black,  ft,  6. 

farmer  of  any  lands,  under  any  demise,  from  year  to  year,  at  the 
will  of  the  parties,  shall  have  to  his  own  use,  and  reap  at  season- 
able and  proper  times,  his  away-going  crop,  that  is,  all  the  com 
growing  upon  the  said  lands,  which,  before  the  expiration  of  such 
term,  hath  been  sown  by  such  tenant  and  farmer,  upon  any  part  of 
such  lands,  being  arable  land,  not  exceeding  one  third  part  of  the 
arable  lands  so  held  under  such  demise,  and  which  hath  been  left 
standing  and  growing  upon  such  lands  at  the  expiration  of  such 
term ;  and  also  deposit  such  away-going  crop,  when  reaped,  in  the 
bams  and  out-houses,  if  any  such  there  be,  parcel  of  such  demised 
premises  convenient  in  that  behalf^  and  thresh  the  same 
there,  and  keep  the  same  in  the  grain  there  then  *  arising,  in  [*  6] 
such  bams  and  out-houses,  until  the  first  day  of  May  next 
after  the  reaping  of  such  corn.  On  the  1st  of  August,  1784,  Wil- 
liam Beavan  the  tenant  reaped  his  away-going  crop,  and  placed 
and  deposited  the  same  in  the  said  places  in  which,  &c.,  being  the 
barns  and  out-houses  parcel  of  the  said  demised  premises,  and  kept 
it  there  till  the  said  time  when,  &c.,  which  was  before  the  1st  of 
May  next  after  the  reaping  of  the  same,  under  the  custom  —  rent 
arrear,  distress,  &c. 

Plea  in  bar:  protesting,  no  such  custom,  confesses  that  the 
demise  ended  on  the  2nd  of  Febmary,  1784,  but  says  that  the  said 
goods  and  chattels  were  taken  and  distrained  after  the  expiration 
of  six  calendar  months  next  after  the  end  and  determination  of  the 
said  demise,  &c. 

To  this  there  was  a  general  demurrer. 

Lawrence,  Serjt,  in  support  of  the  demurrer,  argued  that  although 
the  distress  was  taken  after  six  months  had  elapsed  from  the  deter- 
mination of  the  demise,  yet  the  landlord  had  a  good  right  to  dis- 
train. The  case  in  Keilway  96  a  is  an  express  authority  in  point. 
The  tenant  had  an  interest  in  the  premises  upon  which  the  distress 
was  so  taken,  by  the  custom  of  the  country.  By  the  feudal  law, 
non-payment  of  rent,  and  non-performance  of  services,  occasioned 
a  forfeiture  of  the  feud.  But  in  process  of  time,  the  remedy  by  dis- 
tress was  substituted  in  lieu  of  forfeiture.  (Gilb.  Law  of  Replevin, 
p.  3.)  Wherever  therefore  a  forfeiture  might  be  incurred,  there  a 
distress  might  be  taken.  In  the  present  case  the  tenant  might 
have  forfeited,  by  several  means,  the  interest  which  the  custom 
gave  him,  and  being  so  liable  to  forfeiture,  he  was  also  liable  to 
distress.     In  1  Rol.  Abr.  670,  pi.  10,  it  is  laid  down,  that  the  land- 
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lord  cannot  distrain  after  the  end  of  the  term,  because  there  is  no 
privity  of  estate  between  him  and  the  tenant,  but  this  admits,  that 
where  there  is  such  privity,  a  distress  may  be  taken ;  and  in  the 
case  before  the  Court  there  is  such  privity  by  the  operation  of  the 
custom.  In  the  case  of  StanJUl  v.  Hickes,  1  Ld.  Raym.  280,  it  was 
determined,  that  there  could  be  no  distress,  where  the  tenant  had 
different  interests  in  the  estate,  which  implies,  that  where  the 
interests  of  the  tenant  are  the  same,  the  landlord  has  a  right  to 
distrain ;  here,  there  is  a  continuation  of  the  same  interest,  the 
custom  of  the  country  extending  the  term  till  the  day  specified. 
That  such  a  custom  is  good  appears  from  Wiggleaworth  v.  Dalli- 

soriy  Dougl.  201  (Na   34,  ante),  and   the   case   of   Levns  v. 
[*7]  *  Harris,  tried  before  Chief  Baron  Skynner,  at  Hereford 

Summer  Assizes,  1778.^ 
Kerby,  Serjt,  contended  that  the  avowry  was  inconsistent,  as  it 
states  the  term  to  have  ended  on  the  2nd  February,  1784,  and  that 
until  that  time  the  tenant  continued  in  possession  ;  and  sets  up  a 
custom  that  he  should  keep  possession  of  the  barns,  &c.,  for  the 
putting  in  his  corn  till  the  first  of  May,  after  the  reaping  of  the 
corn.  By  the  statute  8  Anne,  c.  14,  s.  6,  a  power  is  given  to 
landlords,  which  they  had  not  at  common  law,  to  distrain  after  the 
expiration  of  the  term  granted,  but  it  is  expressly  limited  by  the 
7th  section,  to  the  period  of  six  months  after  such  expiration.  In 
the  present  case  it  appears  by  the  avowant's  own  statement,  that 

1  Leivis  y.  Harris^  Summer  Assizes  at  after  it  had  expired  in  the  rest  of  the 

Hereford,  before  Chief  Barou  Sktnneb,  farm. 

1778.  Bearcroft  iiuisted,  for  the  plaintiff,  that 

Trover  for  a  quantity  of  wheat  —  plain-  it  was  bad  by  common  law»  and  not  within 
tiff  proved  the  taking  and  conversion.  —  the  statate  8  Anne,  c.  14,  s.  7. 
Defendant  justified  under  a  distress  for  Chief  Baron  Sktnnbr.  —  The  question 
rent.  The  distress  was  made  in  March,  the  is  new  to  me ;  I  must  resort  to  the  reason 
term  having  ended  the  Candlemas  twelve-  of  the  thing.  The  tenant  entered  origin- 
month  before ;  but  it  was  during  the  time  ally  on  part  only,  and  could  not  have  the 
the  wheat  was  in  a  bam,  part  of  the  de-  benefit  of  the  residue.  Duriug  his  right 
mised  premises,  and  also  during  the  time  to  continue  he  was  immediate  tenant,  and 
allowed  by  the  custom  of  the  country  to  could  have  maintained  trespass  while  his 
the  off-going  tenant  to  get  in  and  dispose  customary  right  continued.  ("  He  offered 
of  his  off-going  crop.  Bearcroft  a  case  for  the  opinion  of  the 

Kenyon,  for  the  defendant,  insisted,  that  Court,  but  the  matter  being  of  small 
the  tenant's  right  to  these  advantages  was  value,  it  was,  with  Kenyon's  consent,  re- 
ft continuance  of  his  term  in  that  part  served  for  his  further  consideration,  and 
of  the  lands  to  which  it  extended,  and  the  plaintiff  had  a  verdict  subject  to  his 
was,  as  it  were,  an  excrescence  of  his  opinion.") 

term.    Therefore  the  distress  was  during  He  afterwards  continued  of  the  same 

the  term,  though  more  than  six  months  opinion,  and  a  nonsuit  was  entered. 
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the  distress  was  taken  contraiy  to  the  statute,  being  long  after 
six  months  had  expired  subsequent  to  the  determination  of  the 
demise. 

The  case  in  KeUway  ought  to  have  little  or  no  weight,  as  it  has 
been  contradicted  by  the  Legislature  in  the  8th  of  Anne,  and  as  it 
appears  to  have  been  against  the  opinion  of  two  Judges  of  the  Court 
in  which  it  was  decided.  It  is  also  an  anonymous  case,  and  does 
not  show  upon  what  occasion  it  came  before  the  Court. 

The  case  of  Wigglesworth  v.  Dalliaon  proves  only  the  goodness  of 
a  custom  to  take  away  an  ofiF-going  crop  after  the  expiration  of 
the  term ;  it  does  not  establish  a  right  to  distrain  six  *  months  [*  8] 
after  the  term  has  expired,  against  the  express  authority  of 
an  Act  of  Parliament,  nor  does  it  authorise  a  tenant  to  keep  pos- 
session  of  a  barn,  &c.,  after  the  expiration. 

The  case  of  Lewis  v.  Harris  was  trover  by  the  tenant  against 
the  landlord,  in  which  the  tenant  claimed  to  hold  the  premises  be- 
yond the  term,  who  ought  therefore  to  submit  to  all  the  powers 
which  a  landlord  has  over  a  tenant.  There  the  Chief  Baron  went 
into  the  equity  of  the  case,  saying,  that  as  the  tenant  did  not  come 
into  possession  of  part  of  the  premises,  till  after  the  commencement 
of  the  term,  it  was  but  just  that  he  should  continue,  after  it  ended. 
At  best  that  was  a  mere  Nisi  Prius  decision,  which  appears  to  have 
been  acquiesced  in,  because  the  value  of  the  corn  was  too  small 
to  hazard  any  further  expense.  The  case  of  Stanfill  v.  Hickes  is 
strongly  in  favour  of  the  present  plaintiff,  which  lays  it  down,  that 
where  the  tenant  has  two  interests  in  the  premises,  no  distress  can 
be  taken.  Here  the  tenant  had  two  different  interests,  one  arising 
from  the  demise,  and  the  other  from  the  custom,  supposing  the 
custom  to  be  good. 

Lawrence  in  reply.  —  The  term  was  continued  by  the  custom  of 
the  country  till  the  1st  of  May  after  the  harvest ;  and  if  it  con- 
tinued for  one  purpose,  it  must  also  continue  for  every  other.  As 
the  tenant  might  hold  possession  of  the  bam,  &c.,  so  all  the  rights 
of  the  landlord  attached  upon  him,  and  with  those  rights,  that  of 
distress. 

The  Court  took  a  few  days  to  consider,  after  which 

Lord  Loughborough  delivered  their  opinion  as  follows :  A  few 
short  principles  are  sufficient  to  determine  the  present  case.  If,  by 
tacit  consent  of  the  landlord  and  tenant,  the  contract  between 
them  continues  beyond  the  time  for  which  they  originally  con- 
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tracted,  all  the  rights  and  properties  belonging  to  the  original  con- 
tract must  also  be  continued.  It  has  been  often  determined,  that 
if  there  be  a  lease,  and  after  the  determination  of  it  the  tenant 
holds  over,  he  must  hold  upon  the  terms,  and  liable  to  all  the  con- 
ditions and  covenants  of  the  lease.  The  rights  therefore  of  the 
landlord  must  in  such  case  continue.  Now  it  is  not  material 
whether  the  interest  and  connection  between  the  landlord  and 
tenant  be  extended,  by  such  holding  over,  or  by  the  operation  of  a 
custom  like  the  present. 

I  have  seen  Sir  John  Skynner,  and  consulted  him  on  the  case  of 

Lems  V.  Marris,  which  I  find  was  correctly  stated  at  the  bar.     On 

that  case  he  took  the  opinions  of  all  his  brethren  of  the 

[*  9]  *  Exchequer,  who  agreed  with  him  in  his  decision,  which  was 

acquiesced  in,  and  never  afterwards  called  in  question. 

Judgment  for  the  defendants. 

Boe  d.  Jordan  v.  Ward. 

1  H.  Black.  97-100  (2  R,  R.  728). 

Landlord  and  Tenant,  —  Tacit  Reletting,  —  Presumed  commencement  of 

tenancy. 

[97]  Tenant  for  life  makes  a  lease  for  years,  to  commence  on  a  certain  day, 
and  dies  (before  the  expiration  of  the  lease)  in  the  middle  of  a  year. 
The  remainder-man  receives  rent  from  the  lessee  (who  continues  in  posses- 
sion, but  not  under  a  fresh  lease)  for  two  years  together,  on  the  days  of  pay- 
ment mentioned  in  the  lease.  This  is  evidence,  from  which  the  Court  will 
presume  an  agreement  between  the  remainder-man  and  the  lessee,  that  the 
lessee  should  continue  to  hold  from  the  day,  and  according  to  the  terms  of  the 
original  demise :  so  that  notice  to  quit  ending  on  that  day  is  proper. 

Ejectment  for  a  messuage,  &c.  John  Jordan  was  tenant  for  life, 
remainder  to  his  son,  the  lessor  of  the  plaintiflF,  for  life ;  remainders 
over.  John  Jordan,  the  father,  on  the  22nd  of  June,  1785,  made  a 
lease  of  the  premises  by  indenture,  to  the  defendant,  for  twenty-one 
years,  to  commence  from  Old  Lady-day,  which  was  the  5th  of  April 
then  last;  on  which  day  the  defendant  had  entered.  On  the  30th 
of  September,  1785,  John  Jordan,  the  father,  died ;  on  whose  death 
the  estate  came  to  the  lessor  of  the  plaintiff,  his  son.  The  defendant 
continued  in  possession,  and  paid  rent  to  the  lessor  of  the  plaintiff, 
after  the  death  of  his  father,  for  two  years  together,  on  Old  Lady- 
day  and  Old  Michaelmas-day.  Before  Old  Michaelmas-day,  1787, 
the  lessor  of  the  plaintiff  gave  the  defendant  notice  to  quit  on  Old 
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Lady-day,  the  5th  of  April  then  next ;  and  on  his  refusing  to  quit 
brought  this  action. 

*  An  objection  was  made  at  the  trial,  that  the  notice  to  [♦  98] 
quit  on  the  5th  of  April  was  bad ;  that  it  ought  to  have  been 
on  the  30th  of  September,  the  end  of  the  year,  dated  from  the  death 
of  John  Jordan,  the  father ;  all  the  defendant's  interest  derived  from 
the  lease  having  ceased  on  that  event,  as  John  Jordan,  the  father, 
had  no  power  to  make  a  lease  to  endure  beyond  his  own  life. 

Mr.  Justice  Ashhurst,  who  tried  the  cause,  left  it  to  the  jury, 
whether  they  would  not  presume  a  new  agreement  between  the 
lessor  of  the  plaintiff  and  the  defendant,  that  the  defendant  should 
continue  to  hold  according  to  the  terms  of  the  original  lease ;  as 
the  lessor  of  the  plaintiff  had  received  rent  from  him  during  two 
years,  after  the  death  of  John  Jordan,  the  father,  on  the  original 
days  of  payment,  namely.  Old  Michaelmas  and  Old  Lady-day ;  and 
if  so,  the  notice  to  quit  was  proper.  But  a  verdict  was  found  for 
the  defendant. 

In  Trinity  Term  last,  a  rule  was  granted  to  show  cause  why  this 
verdict  should  not  be  set  aside,  and  a  new  trial  granted. 

Against  which,  Lawrence,  Serjt.,  now  showed  cause.  He  argued, 
that  as  the  lease  was  made  by  a  tenant  for  life,  at  his  death  all  the 
interest  of  the  lessee  in  the  premises  must  cease  :  at  that  time,  he 
was  either  a  trespasser,  or  he  still  continued  to  be  tenant.  But  he 
was  clearly  not  a  trespasser;  and  as  there  was  no  express  agreement, 
as  to  the  term  for  which  he  was  to  hold  over,  and  as  it  is  now  a 
settled  point  of  law,  that  there  can  be  no  such  thing  as  a  tenancy 
at  will,  he  was  tenant  from  year  to  year.  If  so,  as  during  the 
tenancy  for  life  of  the  father,  there  could  be  no  contract  implied 
between  the  lessor  of  the  plaintiff  and  the  defendant;  the  year 
must  have  commenced  at  the  death  of  the  father,  namely,  on  the 
30th  of  September,  and  on  that  day  the  notice  to  quit  ought  to 
have  ended. 

Le  Blanc,  Serjt.,  in  support  of  the  rule,  contended,  that  though 
perhaps  it  might  have  been  presumed,  that  the  defendant's  interest 
began  from  the  30th  of  September,  if  no  rent  had  been  paid  on  the 
5th  of  April,  yet  as  the  rent  was  in  fact  paid  on  the  5th  of  April 
during  two  years,  such  a  presumption  was  totally  destroyed.  If 
the  interest  of  the  defendant  had,  in  truth,  commenced  on  the  30th 
of  September,  on  that  day  the  rent  would  have  been  paid ;  but  it 
appeared  to  be  otherwise  from  the  Judge's  report.     The  law  draws 
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[*  99]  a  conclusion,  that  a  tenant  *  holds  from  the  day  on  which 
he  pays  rent.  If  the  lessor  of  the  plaintiff  had  given 
notice  to  qnit  on  the  30th  of  September,  he  would  have  been  non- 
suited, since  he  would  have  been  estopped,  by  having  accepted  rent 
on  the  5th  of  April  for  two  years  together,  from  saying,  that  the 
defendant's  term  began  on  any  other  day.  The  defendant  then 
ought  also  to  be  estopped,  by  his  own  act,  having  paid  rent  on  the 
5th  of  April  during  the  same  period  of  two  years.  The  notice  to 
quit  therefore  was  regular,  and  the  verdict  wrong. 

Lord  Loughborough.  —  The  jury  found  a  wrong  verdict  in  this 
case.  The  notice  to  quit  on  the  5th  of  April  was  proper,  as  pay- 
ment of  the  rent  had  been  made  on  that  day.  It  was  also  fair  and 
just  in  the  lessor  of  the  plaintiff,  to  give  the  tenant  notice  to  quit 
when  his  year  ended,  that  the  course  of  his  husbandry  might  not 
be  disturbed. 

Heath,  J.^  —  The  defendant  was  tenant  at  sufferance,  on  the 
death  of  the  tenant  for  life ;  and  the  rent  being  paid  on  the  5th 
of  April,  was  evidence  of  an  agreement  to  hold  from  that  day. 

Wilson,  J.  —  As  there  was  no  express  agreement  between  the 
lessor  of  the  plaintiff  and  the  defendant,  relating  to  the  premises 
given  in  evidence,  we  must  collect  what  their  agreement  was,  from 
something  done  by  them.  The  payment  of  rent  by  one,  and  the 
acceptance  of  it  by  the  other,  on  the  same  day  on  which  the  de- 
fendant originally  entered,  was  sulB&cient  evidence  of  a  relation 
back  between  them ;  and  though  the  indenture  itself  was  made  on 
the  22nd  of  June,  it  related  back  to  the  5th  of  April.  Although 
the  title  of  the  defendant,  under  the  indenture,  ended  on  the  30th 
of  September,  yet  the  payment  of  rent  on  the  5th  of  April  was 
evidence  of  an  agreement  that  he  should  continue  to  hold  in  the 
same  manner  as  he  did  by  the  indenture ;  insomuch,  that  if  in  the 
lease  there  had  been  covenants  for  particular  modes  of  husbandry, 
and  the  defendant,  after  the  death  of  the  tenant  for  life,  had 
neglected  to  perform  them,  the  lessor  of  the  plaintiff  might  have 
maintained  an  action  on  the  case  against  him,  stated  the  covenants, 
and  then  averred  an  agreement  to  perform  them,  according  to  the 
terms  of  the  original  lease ;  of  which  agreement,  the  con- 
[•  100]  tinning  to  pay  rent  on  *  the  5th  of  April  for  two  years 
together,  would  have  been  good  evidence. 

Rule  absolute  without  costs. 
1  Mr.  Jnstice  Gould  wm  abtent. 


E.  C.  VOL.  XV.]  •    SECT.  III.  —  TEAJOiY  AND  OTHER  TENANCIES.  593 

Hcf.  41,  42,  — B«mui  ▼.  Delaliay ;  Bm  4.  lordui  ▼.  Ward.  —  Notes. 


ENGLISH  NOTES. 

Where  a  lease  contains  a  proviso  for  re-entry  for  non-payment  of  rent, 
that  is  a  condition  which  attaches  to  the  tacit  reletting  after  the  deterr 
mination  of  the  lease.  Thomas  v.  Faeker  (1857),  1  Hurl.  &  N.  669,  26 
L.  J.  Ex.  207,  3  Jur.  (N.  S.)  143. 

A  tenant  entered  at  Michaelmas  under  a  parol  lease  for  five  and 
a  half  years.  The  tenant  having  had  possession  and  paid  rent  for 
more  than  the  term  contemplated,  was  held  to  he  a  yearly  tenant  from 
Michaelmas.  Berry  v.  Lindley  (1841),  3  Man.  &  Gr.  498,  4  Scott  N. 
K.  61,  6  Jur,  1061,  11 L.  J.  C.  P.  27. 

On  the  other  hand,  where  a  tenant  held  under  a  demise  for  fourteen 
and  a  half  years  from  Christmas,  1831,  and  his  assignee  held  and  paid 
rent  after  the  expiry  (at  Midsummer,  1846)  of  his  term,  the  Court  held 
that  there  was  a  tenancy  from  year  to  year  commencing  from  the  expira- 
tion of  the  defendant's  term  (i.  e.  Midsummer).  Doe  d,  Buddie  v.  Lines 
(1848),  11  Q.  B.  402, 17  L.  J.  Q.  B.  108.  Lord  Denman,  Ch.  J.,  in 
delivering  the  judgment  of  the  Court,  said  :  <<  This  is  not  at  variance 
with  any  of  the  cases  {Doe  d.  Collins  v.  Weller,  7  T.  R.  478,  4  R.  R. 
496  ;  Berry  v.  Lindley^  and  others  cited).  The  original  entry  spoken 
of  in  them  is  the  original  entry  of  the  lessee  himself.  That  is  not  so 
here." 

Where  a  tenant  entered  at  Christmas  and  died  in  June,  the  widow, 
who  continued  the  tenancy,  was  held  to  be  a  yearly  tenant  holding  from 
Christmas.     Humphreys  v.  Franks  (1856),  18  C.  B.  323. 

In  Kelly  Y.  Fatterson  (1874),  L.  R.  9  C.  P.  681,  43  L.  J.  C.  P.  320, 
30  L.  T.  842,  Bkett,  J.,  puts  the  question  thus  :  ^' Is  it  a  true  prop- 
osition of  law  to  say  that  wherever  one  is  in  possession  of  land  or 
premises  as  tenant,  and  his  tenancy  comes  to  an  end  either  by  efflux  of 
time  or  by  the  death  or  end  of  title  of  his  lessor,  so  that  either  his  own 
lessor  or  the  representative  of  his  lessor,  or  any  independent  owner  of 
the  property,  can  without  notice  eject  him,  and  the  person  entitled  to 
eject  him  does  not  do  so,  but  receives  rent  from  him  without  explana- 
tion or  stipulation,  the  person  so  receiving  rent  is  to  be  assumed  to 
have  adopted  the  person  so  in  possession  as  his  tenant,  upon  the  terms 
on  which  the  latter  held  in  the  demise  originally  made  to  him?  "  After 
citing  at  length  all  the  cases  on  the  point  above  cited,  and  observing 
that  Doe  d.  Buddie  v.  Lines  (supra)  appears  to  indicate  that  the  rule 
is  only  applicable  to  the  entry  of  the  lessee  himself,  and  not  to  his 
predecessor  through  whom  he  held  his  lease,  he  continues  :  '^  Where 
the  question  arises  with  a  lessee  who  is  holding  over  the  expiration  of 
a  lease  originally  granted,  or  a  demise  originally  made  to  himself,  the 
rule  does  apply.  That  is  the  present  case.  The  present  defendant 
VOL.  XV. —  88 
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held  oyer  the  expiration  of  the  lease  granted  to  himself,  which  lease 
commenced  at  Michaelmas.  The  inference  as  hetween  him  and  the 
plaintiff,  who  allowed  him  to  hold  over,  and  who  received  rent  as  from 
year  to  year  from  him  without  explanation  or  stipulation,  is,  that  there 
was  a  tacit  agreement  that  the  defendant  should  hold  as  tenant  from 
year  to  year  according  to  his  former  holding,  that  is  to  say,  as  from 
Michaelmas  to  Michaelmas.'' 

Where  a  tenant  entered  under  an  agreement  that  the  premises 
should  he  let  to  him  as  yearly  tenant  commencing  on  the  19th  of  May, 
and  that  the  rent  for  the  hroken  quarter  should  be  paid  immediately 
and  the  future  rent  should  he  paid  in  advance  on  the  usual  quarter 
days,  it  was  held  that  the  tenancy  was  to  be  considered  as  having 
commenced  on  the  19th  of  May  ;  and  a  notice  given  accordingly  was 
good.  Sid^otham  v.  Holland  (C.  A.  1894),  1895, 1  Q.  B.  378,  64  L.  J. 
Q.  B.  200,  72  L.  T.  62,  43  W.  E.  228.  See  this  case  referred  to  under 
Nos.  46  and  47,  p.  624,  post. 

The  case  is  of  course  distinguishable  where  there  is  an  express  agree- 
ment for  a  new  tenancy ;  as,  for  instance,  was  held  to  be  the  case  in 
Wilkinson  v.  Peel  (1895),  1  Q.  B.  516,  64  L.  J.  Q.  B.  178,  72  L.  T.  151, 
43  W.  K  302. 

AMERICAN  NOTES. 

These  cases  are  repeatedly  cited  in  Wood  on  Landlord  and  Tenant  and 
in  Taylor  on  Landlord  and  Tenant. 

There  is  no  doubt  that  it  is  here  the  general  rule  that  when  a  tenant 
holds  over  with  the  consent  of  the  landlord,  express  or  implied,  the  law  imr 
plies  a  continuation  of  the  original  tenancy  upon  the  same  terms,  solely  at 
the  option  of  the  landlord,  even  against  the  will  of  the  tenant.  Wolffe  v. 
Wolffe,  69  Alabama,  549;  Le  Blanc  v.  Crawford,  60  Califomia,  861 ;  Reithman 
V.  Brandenbergj  7  Colorado,  480 ;  Bacon  v.  Brown,  9  Connecticut,  884 ;  4  Am. 
Dec.  640 ;  King  v.  Woodruff,  28  Connecticut,  56 ;  Clarke  v.  Rowland,  85  New 
York,  204;  Emerick  v.  Tavener,  9  Grattan  (Virginia),  220;  58  Am.  Dec. 
217;  Webster  v.  Nichols,  104  Illinois,  160 ;  New  York,  {re-  R.  Co.  v.  Randall, 
102  Indiana,  458 ;  Whittenunre  v.  Moore,  9  Dana  (Kentucky),  815 ;  Classen  v. 
Carrol,  18  Louisiana  Annual,  267;  Kendal  v.  Moore,  80  Maine,  827;  Spear  v. 
Orendorff,  26  Maryland,  87;  Brown  v.  Parsons,  22  Michigan,  24;  Gardner 
V.  Dak.  Co,,  21  Minnesota,  88;  Love  v.  Law,  57  Mississippi,  596;  Grant  v. 
White,  42  Missouri,  285;  Yates  v.  Kinney,  19  Nebraska,  275;  Laguerrenne  v. 
Dougherty,  85  Penn.  St.  45;  De  Pere  v.  Reynen,  65  Wisconsin,  271;  Dorrill 
V.  Stephens,  4  McCord  (So.  Car.),  59 ;  Noel  v.  McCrory,  7  Coldwell  (Tennessee), 
623 ;  Fronty  v.  Wood,  2  Hill  Law  (So.  Car.),  867 ;  De  Young  v.  Buchanan^  10 
Gill  &  Johnson,  149 ;  82  Am.  Dec.  156 ;  Crommelin  v.  Thiess,  81  Alabama,  412 ; 
70  Am.  Dec.  499;  Vrooman  v.  McKaig,  4  Maryland,  450;  59  Am.  Dec.  85; 
Schuyler  v.  SmUh,  51  New  York,  809;  10  Am.  Rep.  609;  Coudert  v.  Cohn, 
118  New  York,  309 ;  16  Am.  St.  Rep.  761 ;  Haynes  v.  Aldrich,  188  New  York, 
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287;  28  Am.  St.  Rep.  636;  Providence  County  Sav.  Bank  v.  Hall,  16  Rhodd 
Island,  154;  Harrie  v.   Foster,  97  California,  292;  83  Am.  St.  Rep.  187 -^ 

I  Washburn  on  Real  Property,  p.  •  388,  citing  Roe  v.  Ward. 

A  tenant  under  a  lease  for  five  years,  with  a  privilege  of  five  more,  hold- 
ing over,  is  bound  for  the  full  further  term  of  five  years.  Montgomery  v. 
Board  of  ComnCrSy  76  Indiana,  362 ;  40  Am.  Rep.  250. 

Washburn  says  (1  Real  Property,  •  893)  :  "  It  is  held  in  New  York  and 
other  States  that  a  tenant  who  holds  over  aiter  his  term  has  expired  may  be 
treated  by  the  lessor  as  a  tenant  from  year  to  year  or  a  trespasser,  at  his 
option,  but  that  the  tenant  cannot  elect  in  which  capacity  he  shall  be  re- 
garded." Conway  v.  Starkweather^  1  Denio  (N.  T.),  118;  Vrooman  v.  McKaig, 
4  Maryland,  450 ;  59  Am.  Dec.  85 ;  Moore  v.  Beasley,  3  Ohio,  294 ;  Bacon  v. 
Brotcn,  9  Connecticut,  884 ;  4  Am.  Dec.  640 ;  Hemphill  v.  Flynn,  2  Penn.  State, 
144;  Noel  v.  McCrory,  7  Coldwell  (Tennessee),  623;  Ives  v.  Williams,  50 
Michigan,  100;  ToUe  v.  OrthJ6  Indiana,  298 ;  89  Am.  Rep.  147.  <<In  Massa- 
chusetts and  Maine  however  a  contrary  rule  prevails,  and  the  tenant  holding 
over  remains  at  sufferance  until  he  as  well  as  the  landlord  have  agreed  to  a 
new  tenancy ;  though  this  may  be  implied."  Citing  Edwards  v.  Hale,  9  AUen 
(Mass.),  462;  Withers  v.  Larrabee,  48  Maine,  570;  Ackerman  v.  Lyman,  20 
Wisconsin,  454;  Russell  v.  Fabyan,  28  New  Hampshire,  543;  61  Am.  Dec. 
C29;  Condon  v.  Barr,4:7  New  Jersey  Law,  118;  54  Am.  Rep.  121.  "And 
the  rule  in  England  seems  to  be  the  same."  Citing  Ibbs  v.  Richardson,  ante, 
p.  536 ;  Levy  v.  Lewis,  9  C.  B.  (N.  S.)  872.  The  same  is  held  in  Neumeister  v. 
Palmer,  8  Missouri  Appeals,  491,  of  a  parol  lease  for  one  month,  citing  Ibbs 
Y,  Richardson.  That  a  new  tenancy  would  be  implied  by  payment  and  ac- 
ceptance of  rent  after  the  expiration  of  the  term,  though  not  from  a  demand 
of  rent,  is  held  in  Condon  v.  Barr,  supra.  In  Edwards  v.  Hale,  supra,  the 
Court  said  of  the  decision  in  Conway  v.  Starktoeather,  supra,  "  We  do  not  find 
it  sustained  by  any  authority."  (But  Washburn  says  it  "  is  sustained  in 
most  of  the  States.")  "  In  order  that  a  new  estate  at  will  shall  exist,  there 
must  be  a  new  contract,  either  express  or  inferable  from  the  dealings  of  the 
parties."  (All  this  was  Mter,  because  the  lease  contained  an  express  stipu- 
lation about  holding  over.)  Withers  v.  Larrabee,  supra,  was  not  a  case  of 
holding  over,  but  of  abandonment.  Ackerman  v.  Lyman,  supra,  was  a  case  of 
wrongful  original  entry.  Russell  v.  Fabyan,  supra,  is  a  case  of  eviction  by 
paramount  title,  before  rent  day. 

A  new  term  will  not  be  implied  against  the  lessor's  wUl,  by  his  merely 
suffering  the  tenant  to  hold  over,  without  any  act  of  assent  on  his  part,  unless 
for  a  time  sufficiently  long  to  indicate  assent  to  a  new  term.  Den  v.  Adams, 
7  Halsted  (New  Jersey  Law),  99  ;  Hemphill  v.  Flynn,  2  Penn.  State,  144. 

The  doctrine  of  Roe  v.  Ward  was  substantially  held  in  Waters  v.  Young, 

II  Rhode  Island,  1 ;  23  Am.  Rep.  409  (citing  English  cases),  to  the  effect 
that  notice  to  quit  must  not  require  quitting  until  the  day  corresponding 
with  the  commencement  of  the  tenancy.  In  connection  with  this  case  Mr. 
Wood  cites  Roe  v.  Ward,  and  Wilcox  v.  Wood,  9  Wendell  (N.  Y.),  347,  where 
the  Court  said :  <<  In  England  the  Courts  have  for  centuries  been  vacillating 
between  two  opposite  constructions,  where  a  deed  is  to  commence  from  the 
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date  or  from  the  day  of  the  date  -*  Bometimes  holding  that  the  day  of  the 
date  is  incluBiye,  and  sometimes  exclosiye.  Lord  Mansfield's  doctrine  was 
that  there  is  no  difference  between  these  two  forms  of  expression,  and 
whether  the  day  of  the  date  is  included  or  excluded  depends  on  the  subject- 
matter  of  the  instrument  and  the  intention  of  the  parties.  Cowp.  714.  In 
this  State,  in  questions  of  computation  of  time  arising  under  our  own  rules, 
our  statutes,  and  upon  promissory  notes,  we  hold  that  the  day  of  the  date  is 
excluded,  upon  the  same  principle,  if  the  lease  is,  to  hold  from  and  after  the 
first  day  of  May  or  from  the  day  of  the  date,  and  the  lease  is  dated  the  first 
day  of  May,  then,  according  to  the  rule  in  England,  as  at  present  understood, 
the  first  day  is  included.  I  know  of  no  decision  in  this  State  settling  that 
precise  point.  If  the  good  people  of  Albany  have  settled  it  by  a  custom 
which  is  of  sufficient  age  to  give  it  the  sanction  of  authority,  they  have  done 
more  than  the  Courts  have  been  able  to  do ;  and  if  they  have  settled  the 
point  that  such  a  lease  commences  and  terminates  at  twelve  at  noon  on  the 
first  of  May,  in  my  opinion  they  have  settled  it  as  it  should  be." 

In  Sheets  v.  Selden's  Lessee,  2  Wallace  (U.  S.  Sup.  Ct.),  177,  it  was  held 
that  <'  the  rent  becoming  due  on  the  first  day  of  May,  the  one  month  from 
that  time  within  which  the  payment  was  to  be  made  to  prevent  a  forfeiture, 
expired  on  the  first  day  of  June  following.  In  the  computation  of  the  time 
the  day  upon  which  the  rent  became  due  was  to  be  excluded." 

Thomas  y.  Packer  is  cited  in  1  Reed  on  Statute  of  Frtkuds,  sect  807. 


No.  43.— DOE  d.  RIGGE  v,  BELL. 
(K.  B.  1793.) 

RULE. 

If  a  person  is  let  into  possession  as  tenant  under  an 
agreement  which  is  void  by  reason  of  the  Statute  of  Frauds, 
he  is  tenant  from  year  to  year  upon  such  of  the  terms  as 
are  consistent  with  a  yearly  tenancy. 

Doe  d.  Bigge  v.  Bell. 

5  Tenn  Reports,  471,  472  (2  R.  R.  642). 

Landlord  and  Tenant.  —  Void  Lease,  —  Tacit  Agreement  for  Tenancy. 
[471]  If  a  landlord  lease  for  seven  years  by  parol.,  and  agree  that  the  tenant 
shall  enter  at  Lady-day  and  quit  at  Candlemas,  though  the  lease  be  void 
by  the  Statute  of  Frauds  as  to  the  duration  of  the  term,  the  tenant  holds  under 
the  terms  of  the  lease  in  other  respects ;  and  therefore  the  landlord  can  only 
put  an  end  to  the  tenancy  at  Candlemas. 

This  ejectment  was  on  the  demise  of  T.  Eigge,  guardian  of  H. 
and  M.  Eigge,  infants.     At  the  trial  at  the  last  assizes  at  York, 
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befoie  the  Lord  Chief  Babon,  it  appeared  that  in  January,  1790, 
Wilkinson,  as  agent  for  the  lessor  of  the  plaintiff,  let  the  farm  in 
question,  called  Hague's  farm,  to  the  defendant  for  seven  years, 
by  paroL  The  defendant  was  to  enter  when  the  former  tenant 
quitted,  namely,  on  the  land  at  old  Lady-day,  and  the  house  on 
the  25th  of  May  following;  and  he  was  to  quit  at  Candlemas. 
The  defendant  entered  accordingly,  and  paid  rent  A  notice  to 
quit  at  Lady-day  last  was  served  on  the  22nd  of  September,  1792. 
It  was  also  proved  that  both  the  daughters  of  the  lessor  of  the 
plaintiff  were  above  fourteen. 

The  defendant's  counsel  objected,  first,  that  the  notice  to  quit 
was  insufficient;  the  holding  being  from  Candlemas,  and  the 
notice  requiring  the  defendant  to  quit  at  Lady-day ;  2ndly,  That 
the  lessor  of  the  plaintiff  claimed  as  guardian  in  socage  to  his 
daughters,  who  were  both  above  the  age  of  fourteen.  And  the 
plaintiff  was  nonsuited. 

Chambre,  on  a  former  day  obtained  a  rule,  calling  on  the  de- 
fendant to  show  cause  why  this  nonsuit  should  not  be  set  aside. 
As  to  the  first  objection,  he  said,  this  was  holding  from  Lady -day, 
and  that,  theief  ore,  the  notice  to  quit  was  regular ;  and  as 
to  *  the  second  he  produced  an  affidavit,  in  which  it  was  [*  472] 
stated  that  one  of  the  daughters  of  the  lessor  of  the  plain- 
tiff was  under  fourteen  years  of  age. 

Cockell,  Sergeant,  and  Walton  were  now  to  have  shown  cause 
against  the  rule ;  but 

Law,  Chambre,  and  Barrow  were  desired  to  answer  the  first 
objection;  as  to  which  they  argued,  that  as  that  agreement  for 
seven  years  was  void  by  the  Statute  of  Frauds,  it  being  by  parol, 
the  defendant  must  be  considered  as  tenant  from  year  to  year,  that 
year  commencing  at  Lady-day  when  he  entered ;  and  that  conse- 
quently the  notice  to  quit  at  Lady-day,  served  more  than  half  a 
year  before,  was  regular. 

Lord  Kenton,  Ch.  J.  —  Though  the  agreement  be  void  by  the 
Statute  of  Frauds  as  to  the  duration  of  the  lease,  it  must  regulate 
the  terms  on  which  the  tenancy  subsists  in  other  respects,  as  to 
the  rent,  the  time  of  the  year  when  the  tenant  is  to  quit,  &c.  So, 
where  a  tenant  holds  over  after  the  expiration  of  his  term,  with- 
out having  entered  into  any  new  contract,  he  holds  upon  the 
former  terms.  Now,  in  this  case,  it  was  agreed  that  the  defend- 
ant should  quit  at  Candlemas;  and  though  the  agreement  is  void 
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as  to  the  number  of  years  for  which  the  defendant  was  to  hold,  if 
the  lessor  choose  to  determine  the  tenancy  before  the  expiration  of 
the  seven  years,  he  can  only  put  an  end  to  it  at  Candlemas. 

Bute  di&cJiarged. 

ENGLISH  NOTES. 

The  principle  is  similar  to  that  of  Boe  d.  Johnson  y.  Ward,  No.  42 
and  notes,  p.  590,  ante.  On  the  same  principle,  where  a  remainder-man 
receives  rent  from  a  tenant  who  entered  under  a  lease  from  the  tenant 
for  life,  which  was  void  against  the  remainder-man,  there  is  a  tacit  con- 
tract for  a  tenancy  from  year  to  year, —  the  year  commencing  with 
reference  to  the  original  tenancy.  Doe  d.  Collins  v.  Weller  (1798), 
7  T.  E.  478,  4  B.  B.  496.  The  same  principle  is,  in  effect,  applied  in 
Knight  v.  Benett  (1826),  3  Bing.  361,  364,  28  E.  E.  640,  643. 


AMERICAN  NOTEa 

This  case  is  cited  and  followed  in  Schuyler  v.  Leggetty  2  Cowen  (N.  Y.),  6^ 
(as  to  whether  the  time  to  quit  is  fixed  or  contingent) ;  and  also  in  People  v. 
Eickertf  8  ibid.  280,  the  Court  remarking:  <«The  above  decisions  are  con- 
sidered a  correct  exposition  of  the  Statute  of  Frauds  in  England ;  **  and  the  case 
is  pronounced  '<  the  leading  case  "  in  1  Eeed  on  Statute  of  Frauds,  sect  807,  and 
is  cited  in  Wood  on  Statute  of  Frauds,  pp.  48,  50,  56,  and  in  Taylor  on  Land- 
lord and  Tenant,  sect.  156.  The  same  doctrine  is  found  in  Strong  y.  Crosby, 
21  Connecticut,  398 ;  Thurber  v.  Dwyer,  10  Rhode  Island,  855,  citing  the  prin- 
cipal case. 

In  Brougham  v.  Balfour^  3  U.  C.  C.  P.  72,  the  principal  case  was  cited, 
and  its  doctrine  applied  to  an  oral  agreement  by  the  lessor  to  pay  for  improve- 
ments at  the  end  of  the  term. 

The  principal  case  and  Schuyler  v.  Leggett,  supra,  are  cited  in  Barlow 
V.  Wainwright,  22  Vermont,  88;  52  Anu  Dec.  79,  holding  that  a  parol  agree- 
ment creating  an  estate  at  will,  though  modified  by  being  turned  into  an 
estate  from  year  to  year,  governs  as  to  the  amount  of  rent  and  times  of 
payment 

The  doctrine  of  the  Rule  is  also  recognized  in  Coudert  v.  Cohn,  118  New 
York,  309 ;  16  Aul  St.  Rep.  761,  where  the  principal  case  is  fully  examined, 
and  distinguished;  and  in  Huntington  v.  Parkhurst,  87  Michigan,  38;  24  Am. 
St.  Rep.  146,  citing  the  principal  case ;  and  in  Laughran  v.  Smithy  75  New 
York,  206,  Andrews,  J.,  citing  the  principal  case,  said :  <*  But  though  a  parol 
lease  for  more  than  a  year  is  void,  yet  it  has  long  been  settled  that  when  the 
tenant  enters  and  occupies,  the  agreement  regulates  the  terms  on  which  the 
tenancy  subsists,  in  all  respects  except  as  to  the  duration  of  the  term.  It  is  a 
reasonable  inference  in  such  case  from  the  circumstances  that  the  parties 
intended  a  tenancy  on  the  terms  of  the  original  agreement,  and  the  law  im- 
plies a  new  contract  between  the  parties  corresponding  therewith  so  far  as  it 
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is  not  in  conflict  with  the  statute.**  See  also  RosenblaU  y.  Perkins^  18  Oregon, 
156;  6  Lawyers'  Rep.  Annotated,  257;  Friedhoffy.  Smithy  13  Nebraska,  5; 
Koplitz  y.  GuslavtUy  48  Wisconsin,  48 ;  Williams  y.  Ackerman,  8  Oregon,  405 ; 
Railsback  y.  Walker,  81  Indiana,  409 ;  Lockwood  v,  Lockwoody  22  Connecticut, 
433;  Shepherd  y.  Cummings^  1  Coldwell  (Tennessee),  354;  Thurbery.  Dwyer, 
10  Rhode  Island,  356. 


No.  44.  — COWPER  v.  FLETCHER. 
(q.  b.  1865.) 

RULE. 

Joint  tenants  of  land  may  agree  to  the  creation  of  the 
relationship  of  landlord  and  tenant  between  themselves, 
and  the  possession  held  by  one  under  such  an  agreement 
involves  all  the  incidents  of  an  ordinary  tenancy  by  him 
to  the  others  as  joint  landlords. 

Cowper  v.  Fletcher. 

34  L.  J.  Q.  B.  187-190  (s.  G.  6  B.  &  S.  464 ;  12  L.  T.  420 ;  13  W.  R.  739). 

Landlord  and  Tenant.  — Joint  Tenants,  —  Distress.  —  Estoppel.    [187] 

One  or  two  joint  tenants  may  demise  his  or  their  portion  to  another,  so  as 
to  create  the  relationship  of  landlord  and  tenant  between  them,  with  a  right 
to  distrain  in  respect  of  rent  in  arrear.  Thus,  three  co-execntors  may  agree 
that  one  shall  hold  land,  deyised  to  them  in  trust,  at  a  fixed  rent,  and  if  the 
rent  falls  into  arrear,  he  may  be  distrained  upon  in  respect  of  it. 

Trespass  for  breaking  and  entering  a  timber-yard,  office,  and 
stabling  of  the  plaintiff,  and  taking  away  fixtures,  goods,  and  chat- 
tels of  the  plaintiff,  and  keeping  him  out  of  possession  thereof, 
until  he  paid  the  defendant  a  sum  of  money  in  order  to  regain 
possession  of  them,  whereby,  &c. 

There  were  also  counts  for  money  had  and  received,  and  on 
accounts  stated 

The  defendant  pleaded  not  guilty  to  the  first  count,  and  never 
indebted  to  the  residue  of  the  declaration. 

The  particulars  delivered  in  the  action  showed  that  it  was 
brought  in  respect  of  a  distress  which  had  been  put  in  by  the 
defendant  for  rent  alleged  to  be  due  from  the  plaintiff  (James 
Cowper)  to  Joseph  Cowper  and  John  Scholes  Hague ;  the  plaintiff 
having  been  compelled  to  pay  £87  7&  6(2.,  the  amount  of  rent 
claimed,  and  £4  13s.  6d.  the  amount  of  the  expenses. 
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At  the  trial,  which  took  place  before  Mellor,  J.,  at  the  last 
Spring  Assizes,  holden  at  Manchester,  it  appeared  that,  under  the 
will  of  William  Cowper,  of  Oldham,  in  the  county  of  Lancaster, 
all  his  real  and  personal  estates  were  devised  to  his  brothers, 
Joseph  and  James  Cowper,  and  John  Scholes  Hague,  in  trust  to 
pay  a  legacy  of  £100,  and,  subject  thereto,  upon  trust  to  pay  and 
divide  the  residue  unto  and  equally  amongst  the  grandchildren  of 
his  late  brother  Thomas,  and  his  said  brothers,  Joseph  and  James, 
and  his  sister,  in  equal  shares  and  proportions  as  tenants  in  com- 
mon. He  also  appointed  his  said  brothers  Joseph  and  James  and 
John  Scholes  Hague  executors  of  his  will.  Among  other  property 
left  hy  the  testator  were  a  timber-yard  and  premises  at  Oldham. 
The  plainti£f  was  entitled  to  one-ninth  part  of  the  property  left, 
and  he  and  the  other  two  executors  divided  the  personalty  among 
the  persons  entitled  to  it;  but  with  regard  to  the  real  estate,  it 
was  determined  that  it  should  be  let  to  a  tenant 

On  the  18th  of  October,  1855,  the  plaintiff  sent  the  following 
proposal  to  his  co-executors :  — 

"  To  the  Executors  of  the  late  William  Cowper,  deceased. 

**  Gentlemen,  —  I  having  entered  upon  the  slate  trade,  and  hav- 
ing had  the  offer  of  a  yard  for  a  timber-yard,  but  before  accepting 
the  same,  I  wish  to  make  some  proposal  to  you.  That  I  will  take 
all  the  slate  and  timber  belonging  to  you  at  the  yard  and  at  the 
stations  at  Oldham  at  a  valuation,  to  be  made  by  one  person,  if 
we  can  agree  upon  one,  and  if  not,  then  each  party  to  appoint 
one,  and  they  to  appoint  an  umpire  before  they  commence;  the 
said  valuer  or  valuers  are  then  empowered  also  to  fix  the  annual 
rent  I  shall  pay  for  the  timber-yard,  office,  and  stabling,  and  for  a 
term  of  years  to  be  fixed  upon  between  us.  That  I  will  receive 
the  rents  of  the  cottages  and  houses  at  Oldham,  free  of  expense  to 
you,  and  see  that  they  are  kept  in  repair  as  you  request  The 
amount  of  the  value  to  be  secured  to  your  satisfaction,  or  paid  in 
a  month  from  the  delivery  of  the  valuation.  I  must  have  an 
answer  in  a  few  days  from  this  date  or  I  shall  consider  this  offer 
is  rejected.  "  Yours,  &c. , 

(Signed)  "  Jas.  Cowper. 

«*  Oldham,  October  18th,  1865." 

The  following  document  was  afterwards  signed  by  all  three 
executors :  — 
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"  We,  the  undersigned,  executors  of  the  late  Mr.  William  Cow- 
per,  deceased,  do  hereby  agree  to  the  proposal  of  Mr.  James  Cow- 
per,  hereunto  annexed,  on  condition  that  the  slate  in  transitu,  and 
also  all  the  plant,  moving  stock,  and  effects  belonging  to  the  de- 
ceased's trades  (excepting  the  gray  mare),  be  included  therein, 
and  taken  by  the  said  James  Cowper  on  the  terms  con- 
tained *  in  his  said  proposal,  and  that  he  do  take  the  tim-  [*  188] 
ber-yard,  office,  and  stabling  as  a  yearly  tenant  And  it  is 
hereby  further  agreed  between  all  parties  undersigned  that  the  val- 
uation referred  to  in  the  said  proposal  shall  be  made  by  a  person 
to  be  nominated  by  the  undersigned  John  Scholes  Hague,  the  deci- 
sion of  which  person  in  the  premises  shall  be  final  and  binding 
Upon  all  parties,  the  payment  of  the  amount  of  the  valuation  to  be 
made  or  secured  as  in  the  said  proposal  is  mentioned. 

"  Dated  this  Ist  day  of  November,  1855. 

(Signed)  **  Joseph  Cowper, 

"  James  Cowper, 
**  John  Scholes  Hague.  * 


The  plaintiff  entered  into  possession,  and  in  November,  1862, 
£270  was  due  from  him  for  a  year  and  a  half's  rent,  whereupon  a 
distress  was  put  in,  and  the  following  letter  was  written  by  the 
plaintiff:  — 

"DxCEMBBSe,  1862. 

"  I  write  to  you  under  a  very  painful  case,  but  I  presume  you 
are  aware  of  the  proceedings.  I  only  beg  of  you  to  be  kind  enough 
to  accept  of  me  £180  on  Tuesday,  and  let  the  other  half  year  be 
paid  in  May,  that  is,  £180  when  due.  I  have  paid  this  morning 
£105  before  I  was  aware  of  these  proceedings,  and  I  really  can't 
pay  any  more  at  present,  and  if  you  be  so  unkind  as  to  sell  for  it, 
I  am  ruined,  for  there  is  no  money  to  buy  anything  here.  I  really 
beg  of  you  to  write  to  Mr.  Littler  to  be  so  kind  as  to  accept  the 
£180.  I  have  been  doing  all  I  could  to  get  my  money  in  for  you. 
Mr.  Littler  has  wrote  to  Mr.  Sobinson  to-day  to  hear  his  reply  to 
what  I  now  have  stated  to  you,  hoping  you  will  not  see  me  put 
into  distress  at  this  time ;  money  is  very  bad  to  get  in ;  things  is 
very  bad  hera  I  wish  you  to  see  Mr.  Robinson  before  he  writes 
to  Mr.  Littler ;  we  are  in  great  distress,  and  hopes  you  all  will  be 
satisfied  with  my  request " 
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The  rent  was  subsequently  paid ;  but  in  May,  1863,  it  became 
again  necessary  to  press  for  payment,  and  the  plaintiff  then  wrote 
the  following  letter:  — 

"  Oldham,  Maj  23,  1863. 

"  H.  T.  EoBiNSON,  Esq.  —  Deae  Sib,  —  I  saw  Mr.  J.  S.  Hague 
on  Saturday  night,  and  he  advised  me  to  write  to  you  to  see  if 
you  could  not  come  to  some  better  agreement  with  me  than  selling 
me  up  for  this  half-year's  rent,  as  I  really  can't  pay  it  at  present; 
if  you  could  put  it  in  a  shape  to  suit  both  sides  it  perhaps  would 
be  better  for  botL  I  am  in  a  fair  way  for  doing  something  for 
myself,  I  hope.  I  have  been  sadly  deceived  with  all  I  have  had 
about  me,  and  I  now  have  in  debts  about  £300,  but  I  can't  get  it 
at  present.  If  they  will  be  kind  enough  to  wait  about  two  or 
three  months  it  would  suit  me,  but  I  will  leave  it  to  you  to 
arrange.     I  can  find  a  sufficient  bondsman  for  the  rent* 

The  plaintiff  subsequently  became  bankrupt,  and  the  rent  was 
paid  by  his  assignees ;  but  he  got  into  possession  again,  and  in 
May,  1864,  another  distress  was  put  in  upon  his  goods  in  order  to 
get  the  rent  then  in  arrear.  The  plaintiff  paid  the  amount  claimed 
in  order  to  get  rid  of  the  distress,  and  then  commenced  this  action 
against  the  defendant,  who,  as  the  bailiff  of  John  Scholes  Hague 
and  Joseph  Cowper,  had  levied  the  distresa 

The  verdict  was  entered  for  the  defendant ;  and  leave  was  given 
to  the  plaintiff  to  move  to  set  it  aside,  and  enter  the  verdict  for 
himself  instead. 

Brett  moved  for  and  obtained  a  rule  accordingly,  on  the  ground 
that,  although  Joseph  Cowper  and  J.  S.  Hague  might  by  agree- 
ment with  the  plaintiff,  their  co-tenant,  give  him  as  against  them 
exclusive  possession  of  the  joint  property,  yet  that  the  agreement 
did  not  create  such  a  tenancy  as  carried  with  it  a  right  to  distrain. 

R  G.  Williams  showed  cause  against  the  rule.  The  letters 
which  passed  between  the  defendant  and  the  plaintiff,  and  the  dis- 
tress which  was  submitted  to  by  him,  conclude  the  case,  and  show 
that  the  plaintiff  was  a  tenant,  unless  it  is  impossible  that  two  of 
three  joint  tenants  should  stand  in  the  relationship  of  landlords  to 
a  third.  If  a  man  takes  land  from  others,  goes  into  possession, 
and  pays  rent  for  it,  there  is  enough  to  show  that  he  is  a  tenant 
But,  further,  it  is  laid  down  in  1  Bac.  Abr.  5,  that,  "  If  one  joint 
tenant  or  tenant  in  common  makes  a  lease  for  years  of  his  part  to 
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his  companion,  this  is  good ;  for  this'  only  gives  him  a  right  of 
taking  the  whole  profits,  where  before  he  had  but  a 
•  right  to  the  moiety  thei-eof ;  and  he  may  contract  with  [*  189] 
his  companion  for  that  purpose,  as  well  as  he  may  with 
any  stranger.*  And  he  refers,  among  other  authorities,  to  Co. 
Litt  186  a.  The  same  passage  occurs  at  p.  496»  where  a  reference 
is  given  to  Pleadal's  Case,  2  Leonard,  159,  where  the  case  was, 
"  That  a  man  seised  of  lands  in  fee  took  a  lease  by  indenture  of 
the  herbage  and  pannage  of  the  same  land.  It  was  the  opinion 
of  the  whole  Court  that  the  same  was  no  estoppel  to  him  to  claim 
the  soil  or  the  freehold;  and  it  was  said  by  Plowden  and  agreed 
by  the  Court,  that  if  the  father  and  son  be  joint  tenants  for  a  hun- 
dred years,  and  the  son  takes  a  lease  of  his  father  for  fifteen  years, 
to  begin,  &c. ,  the  same  shall  conclude  the  son  to  claim  the  whole 
or  parcel  of  it  by  survivor.  * 

[Mellor,  J.  — The  co-executors  assume  that  they  have  power  to 
demise  to  the  plainti£f,  and  instead  of  disputing  their  right,  he 
assents  to  it  and  becomes  their  tenant  I  think  that  the  parol 
agreement  is  stronger  than  the  one  in  the  correspondence.  Black- 
burn, J. ,  referred  to  James  v.  Portman,  Owen,  102,  where  Popham 
held  that  one  joint  tenant  might  make  a  lease  to  the  other, 
although  he  cannot  infeoff,  for  a  lease  is  but  a  contract;  but 
Fenner  doubted  whether  one  joint  tenant  could  make  a  lease  to 
the  other,  but  said  that  **  by  the  contract  he  had  excluded  himself 
from  the  profits,  *  so  that  it  seemed  to  be  left  uncertain  whether 
there  could  be  a  lease  or  not.  ] 

That  view  is  adopted  by  Bacon  as  being  correct  But,  further, 
the  plainti£f  is  estopped  from  saying  that  he  is  not  tenant,  that 
there  was  no  demise  to  him,  and  that  there  is  no  right  to  distrain, 
inasmuch  as  he  has  assented  to  the  demise  and  has  paid  rent. 

Brett,  in  support  of  the  rule.  — Before  the  lease  was  granted  all 
the  executors  were  in  possession  of  each  and  every  part  There  is 
no  doubt  that  they  intended  that  there  should  be  an  agreement, 
and  it  may  be  that  two  joint  tenants  may  make  an  agreement  with 
another;  but  it  is  submitted  that,  under  the  circumstances,  it 
could  not  operate  so  as  to  give  a  right  to  the  defendants  to  dis- 
train.   While  the  agreement  lasted  the  plaintiff  had  the  reversion. 

[Blackburn,  J.  —  May  it  not  operate  as  a  severance,  and  the 
defendants  have  power  to  distrain  for  the  severed  part  ?] 

They  retire  and  let  the  plaintiff  have  the  sole  and  exclusive 
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possession  of  the  whole.  In  point  of  law  he  was  in  possession  of 
the  whola 

[Blackburn,  J.  —Upon  referring  to  the  Year  Book,  11  Hen.  VI , 
fol.  33,  I  find  that  it  does  not  throw  much  light  upon  the  matter, 
as  the  decision  turns  upon  a  pleading  point ;  but  it  is  quite  clear 
what  construction  Lord  Coke  put  upon  it  See  Co.  Litt ,  book  3, 
note  to  section  288,  where  he  says,  *"  And  one  joyntenant  may  let 
his  part  for  yeares  or  at  will  to  his  companion;*  and  he  then 
refers  to  the  Year  Book.] 

Suppose  a  stranger  was  to  enter  upon  the  land,  it  is  probable 
that  the  plaintiff  might  bring  an  action ;  but  if  the  co-executors 
had  entered,  could  it  have  been  maintained  that  they  had  no  right 
to  do  so  ?  As  regards  the  rest  of  the  world  they  continued  to  be 
in  possession.  Again,  the  only  persons  who  could  authorise  a 
distress  would  be  the  two  defendants,  and  the  plaintiff  as  well,  so 
that  he  would  be  supposed  to  be  authorising  a  distress  upon  him- 
self. It  is  submitted  that  the  doctrine  of  estoppel  does  not  apply 
in  any  way  to  such  a  case,  when  the  law  does  not  sanction  the 
distress. 

Blackburn,  J.  — I  think  that  this  rule  must  be  discharged. 
The  point  which  is  really  raised  is  this,  that  the  action  has  been 
brought  in  respect  of  the  distress  put  in  by  the  defendants,  who 
have  justified  under  a  plea  of  not  guilty  by  statute  11  Geo.  IL,  c 
19,  s.  21,  and  therefore  a  defence  is  made  out  if  there  was  any 
rent  in  arrear  for  which  a  distress  might  be  made.  We  have  to 
determine  whether,  when  the  cause  was  tried  before  my  Brother 
Mellor,  there  was  evidence  that  there  was  some  lease  from  the 
defendants  and  some  rent  in  arrear.  Now,  the  facts  which  were 
proved  were  a  little  peculiar,  but  there  is  enough  to  show  that  a 
sufScient  relationship  of  landlord  and  tenant  existed  to  justify  a 
distress.  Under  the  will  of  the  testator  the  plaintiff  and  the  two 
defendants  were  co-executors,  and  were  also  joint  tenants 
[•  190]  of  this  property,  and  it  appears  by  the  agreement  *  that  the 
plaintiff  wrote  to  the  executors,  who,  to  speak  literally, 
were  himself  and  the  defendants,  and  offered  to  take  a  lease  of  the 
timber-yard,  ofBce,  and  stabling,  and  then  that  he  joined  with 
them  in  the  writing  upon  which  are  the  words,  **  We,  the  imder- 
signed,  executors  of  the  late  William  Cowper,*  and  underneath 
are  the  names  of  all  three  of  them.  [The  learned  Judge  read  the 
agreement.]     This  is  not  the  actual  agreement  under  which  the 
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distress  was  afterwards  made;  but  it  throws  light  upon  what 
occurred  afterwards  when  a  parol  agreement  was  entered  into  and 
the  plaintiff  took  the  property  at  a  rent,  and  when  he  afterwards 
submitted  to  a  distress,  evidently  supposing  that  he  was  the  ten- 
ant It  is  now  set  up  that  this  cannot  operate  as  a  lease,  and  that 
there  was  no  rent  in  arrear  under  such  lease  for  which  a  distress 
might  be  legally  made ;  but  I  think  that  it  is  clear  that  the  par- 
ties were  agreeing  for  a  lease,  and  that  we  ought  to  give  effect  to 
it  in  this  way,  that  the  two  defendants  who  were  seised  of  two- 
thirds  of  the  land  agreed  to  let  to  the  plaintiff  those  two-thirds, 
and  allowed  him  to  have  the  exclusive  possession  of  the  remaining 
third,  which  was  in  him.  Lord  Coke  says  (see  Co.  Litt  186  a) : 
*  And  where  two  joyntenants  be,  the  one  of  them  may  make  the 
other  his  baylife  of  his  moity,  and  have  an  action  of  account 
against  him.  And  one  joyntenant  may  let  his  part  for  yeares  or 
at  will  to  his  companion. "  I  can  only  understand  by  these  words 
that  he  meant  an  ordinary  lease  with  the  incident  of  distress 
attached  to  it,  and  it  would  amount  to  making  a  severance  of 
estate,  and  there  would  be  a  reversion  and  rent  in  arrear,  with  a 
right  of  distress.  If  this  be  not  so,  then  it  must  come  to  this, 
that  the  parties  have  agreed  together  that  the  plaintiff  should 
retire  from  the  possession  of  his  part,  and  that  they  should  demise 
the  whole  to  him ;  and  I  venture  to  think  that  during  the  continu- 
ance of  such  possession  he  would  be  estopped  from  saying  that  he 
was  not  tenant,  and  the  case  in  Leonard  seems  to  show  that  the 
validity  of  the  distress  might  be  supported  on  both  grounds,  but  I 
would  rather  prefer  to  rest  my  judgment  upon  the  first 

Mellor,  J.  —  I  am  of  the  same  opinion.  At  the  trial  my  im- 
pression was  that  the  transaction  would  operate  as  an  estoppel; 
when  the  motion  was  made  by  Mr.  Brett,  we  thought  that  we 
ought  to  look  for  some  authority  upon  the  subject,  and  the  rule 
was  granted  in  order  that  the  matter  might  be  inquired  into. 
Although,  certainly,  we  have  not  met  with  any  great  amount  of 
authority,  I  do  not  think  that  any  more  could  be  found ;  and  we 
have  really  heard  the  case  argued  upon  the  law  as  laid  down  in 
the  books.  I  now  prefer  to  give  my  judgment  upon  the  first 
ground  taken  by  my  Brother  Blackburn,  and  I  think  it  unneces- 
sary to  decide  upon  the  question  of  estoppel,  in  which  I  do  not 
feel  much  confidence.     I  think  that  the  rule  should  be  discharged. 

Shee,  J.  —  I  am  of  the  same  opinion.     The  authority  of  Lord 
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Coke  is  quite  sufi&cient  for  us.  The  diflBculties  which  have  heen 
suggested  by  Mr.  Brett  did  appear  to  exist,  but  ever  since  the 
opinion  was  expressed  by  Lord  Coke,  it  does  not  seem  to  have  ever 
been  disputed  that  one  joint-tenant  could  let  his  part  to  the  other, 
and  that  if  he  did  so  he  would  be  entitled  to  distrain. 

Eule  discharged. 
ENGLISH  NOTEa 
The  above  case  is  cited  and  applied  in  the  judgment  of  Pollock,  6., 
in  Leigh  v.  Dickenson  (1883),  12  Q.  B.  D.  194,  63  L.  J.  Q.  B.  120, 
where  the  inference  was  drawn  from  correspondence  that  the  defendant 
was  occupying  not  as  one  of  the  tenants  in  common,  but  as  tenant  on 
sufEerance  as  assignee  of  an  expired  lease  from  the  other  tenants  in  com* 
moui  and  was  liable  to  them  for  an  occupation  rent  accordingly. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sect.  119,  and  in  Free- 
man on  Co-Tenancy,  sect.  164,  268  (citing  Luther  v.  Arnold,  8  Richardson 
Law  (So.  Car.),  24;  62  Am.  Dec.  422;  (yHear  v.  De  Goesbriand,  38  Vermont, 
598,  both  cases  of  lease  by  tenant  in  common) ;  and  in  1  Washburn  on  Real 
Property,  p.  «  420 ;  and  in  Taylor  on  Landlord  and  Tenant,  sect.  114. 116.  See 
Evans  v.  English,  61  Alabama,  416,  427. 


No.  45.  — DIBBLE  v.  BOWATER 
(Q.  B.  1852.) 

RULE. 

Where  rent  is  payable  at  the  usual  quarter  days,  it  be- 
comes due  on  the  morning  of  the  day ;  although  it  is  not  in 
arrear  until  the  ensuing  midnight. 

Dibble  v.  Bowater  and  another. 

22  L.  J.  Q.  B.  396-400  (s.  G.  2  El.  &  Bl.  564;  17  Jar.  1054). 

[396]   Landlord  and  Tenant,  —  Distress.  —  Fraudtdent  Removal  on  the  Rent  Day. 

11  Geo.  IL,  c.  19,  s.  1. 
Where  by  a  demise  rent  was  reserved  due  quarterly,  the  26th  of  December 
being  one  of  the  quarterly  days  of  payment,  and  the  tenant  on  that  day,  and 
while  the  quarter's  rent  was  unpaid,  fraudulently  removed  his  goods  off  the 
demised  premises  for  the  purpose  of  preventing  a  distress :  Held  (dissentiente 
Crompton,  J.),  that  the  11  Geo.  IT.,  c.  19,  s.  1,  enabled  the  landlord  to  follow 
and  distrain  the  goods  within  thirty  days  after  their  lemovaL 
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Trespass  for  breaking  and  entering  the  dwelling-house  of  the 
plaintiff,  and  seizing  certain  goods  and  chattels  of  the  plaintiff. 

Plea,  that  the  plaintiff,  before  and  on  the  25th  of  December, 
1852,  held  a  certain  house  and  premises  as  tenant  thereof  to  the 
defendant  T.  Bowater,  under  a  demise  thereof  to  the  plaintiff 
theretofore  made  by  the  said  T.  Bowater,  upon  which  demise  a 
yearly  rent  of  £26  was  reserved  and  made  payable  by  the  plaintiff 
to  the  said  T.  Bowater  by  four  even  and  quarterly  payments ;  and 
the  reversion  of  and  in  the  said  house  and  premises  expectant  on 
the  determination  of  the  said  demise  then  belonged  to  the  said  T. 
Bowater,  and  he  was  entitled  to  distrain  for  the  said  rent ;  that  on 
the  day  and  year  last  aforesaid  one  of  the  said  quarterly  payments 
became  and  was,  and  at  the  said  time  when,  &c.,  remained  due 
and  payable  to  the  said  T.  Bowater;  that  [after  the  same  had 
become  due,  and  when  the  same  was  in  arrear  and  unpaid],^  and 
within  thirty  days  next  before  the  said  time  when,  &c. ,  the  plain- 
tiff fraudulently  and  clandestinely  removed  and  carried  off  from 
the  said  house  and  premises  the  said  goods  and  chattels  in  the 
declaration  mentioned,  being  the  proper  goods  and  chattels  of  the 
plaintiff,  to  prevent  the  said  T.  Bowater  from  distraining  upon 
the  same  for  the  said  rent,  and  for  that  purpose  conveyed  the  said 
goods  and  chattels  to  the  said  dwelling-house  in  the  declaration 
mentioned,  in  which,  &G. ;  for  which  reason  and  because  the  said 
rent  still  remained  in  arrear  and  impaid,  and  because  there  was  no 
sufficient  distress  upon  the  said  house  and  premises  so  held  by  the 
plaintiff  as  aforesaid,  whereon  the  said  T.  Bowater  could  distrain 
for  the  said  arrear  of  rent,  and  because  the  said  goods  and  chattels 
still  remained  in  the  said  dwelling-house,  in  the  declaration  men- 
tioned, the  said  T.  Bowater,  in  his  own  right,  and  the  other  defend- 
ant, as  his  servant,  and  by  his  command,  after  the  said  removal, 
and  while  the  said  rent  so  remained  in  arrear  and  unpaid  as  afore- 
said, and  within  thirty  days  next  after  the  said  goods  and  chattels 
had  so  been  fraudulently  and  clandestinely  carried  off  as  aforesaid, 
entered  into  the  said  dwelling-house  in  which,  &c.  (justifying 
the  committing  of  the  trespasses  complained  of).  Issue  was  joined 
on  this  plea. 

At  the  trial,  before  Coleridge,  J. ,  at  the  sittings  at  Westmin- 
ster, in  Easter  Term  last,  it  appeared  that  the  plaintiff  was  tenant 

^  The  plea  was  ameDded  by  striking  out  the  words  between  the  brackets  and  snb- 
Btitating  the  words  "on  the  daj  and  jear  aforesaid." 
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to  the  defendant  Bowater  of  a  house,  No.  17  Lewis  Street,  Kent- 
ish Town,  at  a  yearly  rent  of  £26,  payable  quarterly  on  the  usual 
quarter  days.  On  Saturday,  the  25th  of  December,  1852,  a  quar- 
ter's rent  became  due,  and  between  5  and  6  o'clock  in  the  morn- 
ing of  that  day  (the  said  quarter's  rent  being  then  unpaid)  the 
plaintiff  removed  the  goods  in  question  from  the  above  house  to 
the  house  where  they  were  seized,  which  was  in  Nile  Place,  New 
Kent  Eoad.  On  Monday,  the  27th  of  December,  the  defendant 
Bowater  went  to  the  latter  place  and  signed  a  warrant  of  distress, 
and  the  goods  were  seized  by  the  other  defendant  on  the  following 
day,  the  28th,  and  were  removed  on  the  29th  to  a  sale-room,  where 
they  were  ultimately  sold  as  a  distress  on  the  6th  of  January. 
Upon  these  facts  the  jury  found  that  the  goods  had  been  fraudu- 
lently removed  by  the  plaintiff  for  the  purpose  of  preventing  a 
distress  for  the  quarter's  rent ;  but  the  learned  Judge,  considering 
it  doubtful  whether  the  plea  was  sustained  as  the  rent  was  not  in 
arrear  at  the  time  when  the  goods  were  removed  by  the  plaintiff, 
directed  a  verdict  to  be  entered  for  the  plaintiff  for  the  value  of 
the  goods  seized,  with  leave  to  the  defendants  to  move  to 
[*  397]  enter  *  the  verdict  for  themselves  upon  the  above  point 
A  rule  nisi  having  been  accordingly  obtained  — 
Udall  now  showed  cause.  This  plea  is  not  proved,  as  it  alleges 
that  the  goods  were  removed  "  after  the  rent  had  become  due,  and 
when  the  same  was  in  arrear."  In  William  Clun's  Case,  10  Co. 
£ep.  127  a,  it  is  laid  down  that  rent  is  not  due  until  the  last 
instant  of  the  day  upon  which  it  is  reserved,  and  is  not  "  due  and 
in  arrear  "  until  after  that  time.  So  in  Duppa  v.  Mayo,  1  Wms. 
Saund.  286  b,  it  is  said  by  Hale,  Ch.  J. ,  "  That  although  the  time 
of  sunset  was  the  time  appointed  by  the  law  to  demand  rent,  to 
take  advantage  of  a  condition  of  re-entry,  and  to  tender  it  to  save 
a  forfeiture,  yet  the  rent  is  not  due  until  midnight ;  for  if  a  man 
seised  in  fee  makes  a  lease  for  years,  rendering  rent  at  the  Feast 
of  St  John  the  Baptist,  upon  condition  of  re-entry  for  non-pay- 
ment, now  the  lessor,  if  he  will  take  advantage  of  the  condition, 
must  demand  it  at  sunset;  yet  if  he  dies  after  sunset  and  before 
midnight,  his  heir  shall  have  this  rent,  and  not  his  executors, 
which  proves  that  the  rent  is  not  due  until  the  last  minute  of  the 
natural  day. "  To  the  same  effect  is  Lord  Rockingham  v.  Oxenden, 
2  Salk.  578,  1  Williams  on  Executors,  654,  and  Le/tly  v.  Mills, 
4  T.  E.  170  (2  R  R.  350),  where  the  same  doctrine  was  applied 
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to  bills  of  exchange.  The  11  Geo.  II.,  c.  19,  s.  16,  proceeds  on 
this  view,  for  it  provides  that  rent  shall  be  recoverable  by  the 
executors  of  tenants  for  life  dying  *'  before  or  on  the  day  on  which 
any  rent  is  reserved  or  made  payable. ' 

[Lord  Campbell,  Ch.  J.  —  It  is  clear  that  this  rent  could  not 
have  been  distrained  for  at  the  time  of  the  removal,  but  the  jury 
have  found  that  the  removal  took  place  for  the  purpose  of  prevent- 
ing a  distress,  and  on  the  rent  day.  The  question  is,  whether 
this  is  a  case  within  the  statute.] 

[Coleridge,  J.  —  The  statute  does  not  specify  when  the  removal 
must  be.  ] 

The  plea  is  not  so  pleaded,  but  the  defendant  is  tied  up  to  show- 
ing that  rent  was  in  arrear  at  the  time  of  the  removal. 

[Lord  Campbell,  Ch.  J.  —  Still,  if  the  question  be  material,  the 
defendants  should  be  permitted  to  raise  it.  ] 

Then,  Band  v.  Vaughan,  1  Bing.  N.  C.  767;  4  L  J.  (N.  S.) 
C.  P.  239,  is  a  direct  authority  against  such  a  defence.  Tindal, 
Ch.  J. ,  there  says,  **  The  last  question  raised  by  the  pleadings  is, 
whether  the  statute  applies  to  cases  where  the  tepant  removes  his 
goods  fraudulently  and  clandestinely  before  the  rent  becomes  due ; 
and  we  are  of  opinion  that  such  case  is  not  provided  for  by  the 
statute. "  And  he  goes  on  to  show  that  the  object  of  the  statute 
was  to  remove  the  difficulty  at  common  law  of  taking  a  distress  in 
any  place  except  the  demised  premises,  and  that  it  does  not  apply 
to  the  time  of  the  distress.  The  Court  there  acted  upon  Watson 
V.  Main,  3  Esp.  15  (6  R  R  806).  In  Furneaux  v.  Fotherby, 
4  Camp.  136,  Lord  Ellenborough  expressed  only  a  doubt,  but 
no  opinion.  These  authorities  will  be  considered  binding,  at  all 
events,  except  in  a  Court  of  Error. 

Warren  and  Bovill,  in  support  of  the  rule.  — The  facts  here 
proved  bring  the  case  within  the  11  Geo.  II.,  c.  19,  s.  1.  It  is 
found  that  the  removal  was  fraudulent  and  with  intent  to  prevent 
a  distress.  Then,  the  rent  was  in  point  of  law  due  at  the  moment 
of  that  removal.  The  tenant  had  enjoyed  a  quarter's  occupation 
of  the  premises  at  midnight  of  the  24th  of  December,  and  the  rent 
then  became  debitum  in  prcesenti  though  solvendum  in  futuro. 
Clun's  Case  shows  that  payment  at  any  time  on  the  rent  day, 
although  a  voluntary  payment,  is  a  good  satisfaction  against  the 
heir ;  that  could  not  be  unless  the  lessor  had  a  right  to  the  pay- 
ment then,  because  it  is  also  laid  down  that  a  payment  before  the 
VOL.  XV. — 39 


610  LANDLORD  AND  TENANT. 

Ho.  45.  ->  Dibble  y.  Bowater,  82  L.  J.  Q.  B.  897,  898. 

day  is  no  satisfaction.  Lord  Cromwel  v.  Andrews,  Cro.  Eliz.  15. 
The  8  Anne,  c.  14,  s.  12,  which  is  the  first  statute  on  this  sub- 
ject, uses  the  words  "  reserved  or  made  payable ;  "  the  11  Geo.  II., 
c.  19,  s.  1,  has  the  words  "  reserved,  due,  or  made  payable ; "  but 
in  both  instances  that  is  in  describing  the  character  of  the  demise 
and  not  the  state  of  things  existing  at  the  time  of  the  removal. 
But,  if  it  be  necessary,  this  rent  was  reserved  and  due,  or,  at 
all  events,  made  payable  on  the  25th  of  December, 
[*  398]  *  and  the  seizure  being  within  five  days,  recourse  may  be 
had  to^either  of  the  statutes.  This  statute  should  be  con- 
strued so  as  to  meet  the  mischief  intended  to  be  remedied  by  it 

[Crompton,  J.  —  How  do  you  meet  the  words  **  arrears  of  rent  so 
reserved,  due,  or  made  payable  ?  "] 

The  rent  was  in  arrear  within  the  meaning  of  this  statute, 
passed  to  prevent  fraudulent  removals.  According  to  the  plain^ 
tiflf's  argument,  every  stick  might  have  been  removed  on  the  rent- 
day,  and  so  the  statute  made  quite  inoperative. 

[Lord  Campbell,  Ch.  J.  — Rand  v.  Vaughan  seems  in  your 
way.     How  do  you  distinguish  it?] 

The  removal  there  was  on  the  day  preceding  the  quarter  day, 
and  therefore  before  the  rent  became  due.  The  same  observation 
applies  to  Watson  v.  Main  and  Fumeaux  v.  Fotherhy.  There 
does  not  appear  to  be  any  case  in  the  books  where  the  removal 
was,  as  here,  on  the  rent  day. 

[Coleridge,  J.,  referred  to  Northfield  v.  Nightingale,  Harrison's 
Landlord  and  Tenant,  321.] 

The  observations  of  Tindal,  Ch.  J. ,  in  Rand  v.  Vaughan  assume 
that,  according  to  the  defendant's  construction  of  the  statute,  the 
landlord  might  distrain  before  the  rent  became  due.  But  that  is 
a  mistake.  The  statute  only  enables  the  landlord  to  distrain  goods 
fraudulently  removed  off  the  premises  when  the  proper  time  for 
distraining  arrives,  provided  it  be  within  thirty  days  of  the  re- 
moval. In  truth,  it  is  not  necessary  to  argue  that  the  rent  must 
be  due  at  the  time  of  the  removal.  It  is  sufficient  if  it  is  "  re- 
served, due,  or  made  payable  "  by  the  demise,  and  the  statute  only 
requires  that  the  goods  should  be  removed  in  order  to  prevent  a 
distress  being  made  for  the  "  arrears  of  rent  so  reserved,  due,  or 
made  payable, "  that  is,  to  prevent  the  goods  being  distrained  for 
such  rent  when  it  is  in  arrear.  The  form  of  the  plea,  therefore, 
does  not  stand  in  the  defendant's  way,  as  it  states  that  the  rent 
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was  reserved  and  made  payable  under  the  demise.  The  averment 
that  the  quarterly  payment  was  due  and  in  arrear  when  the  plain- 
tiff removed  the  goods  may  be  struck  out,  as  immaterial  to  the 
defence. 

[Lord  Campbell,  Ch.  J.  — Do  you  agree  to  have  the  plea  amended 
so  as  to  meet  the  facts  proved  at  the  trial  ?] 

Warren  assented  to  this  being  done. 

Lord  Campbell,  Ch.  J.  —  Then  that  being  done,  I  think  the 
defendants  should  have  the  verdict  entered  for  them.  Wherever 
there  is  a  removal  on  the  quarter  day  for  the  purpose  of  prevent- 
ing a  distress,  I  am  of  opinion  that  the  rent  has  then  become  due 
for  the  purpose  of  enabling  the  landlord  to  follow  and  distrain  the 
goods.  Such  a  case  is  clearly  within  the  purview  of  the  11  Geo. 
11. ,  c  19,  s.  1,  which  would  otherwise  be  wholly  insuflBcient  to 
answer  its  object  This,  however,  is  not  enough,  unless  it  falls 
also  within  the  words  of  the  statute.  And  I  think  it  does  so. 
The  statute  only  requires  that  the  tenant  shall  fraudulently  remove 
his  goods  to  prevent  his  landlord  distraining  the  same  for  arrears 
of  rent  "  reserved,  due,  or  made  payable  "  upon  a  demise.  It  does 
not  say  that  the  rent  shall  be  in  arrear  at  the  time  of  the  removal. 
The  arrears  for  which  the  distress  would  be,  are  arrears  of  that 
which  is  due  and  payable.  I  think  Mr.  Warren  has  shown  con- 
clusively that  the  rent  is  due  on  the  quarter  day,  although  there 
is  no  remedy  to  recover  it  until  the  day  after.  It  is  due,  or  pay- 
able, because  the  authorities  show  that,  although  a  payment 
before  the  quarter  day  does  not  bind  the  heir,  payment  on  that 
day  is  valid  against  him.  Therefore,  it  may  be  said  to  be  due 
within  the  meaning  of  this  statute  on  the  morning  of  the  25th. 
But  the  distress  could  not  be  made  until  after  the  rent  was  in 
arrear,  which  it  was  on  the  Tuesday  following,  when  the  distress 
was  mada  Therefore,  the  case  comes  within  the  words  as  well 
as  the  mischief  of  the  statute.  We  should  not  have  decided  con- 
trary to  Band  v.  Vaughan,  if  it  had  been  directly  in  point ;  but 
that  case  decided  no  such  thing  as  the  present,  for  there  the  re- 
moval was  on  the  day  before  the  quarter  day.  Consequently,  in 
no  sense  was  the  rent  due  at  the  time  of  the  removal.  Tindal, 
Ch.  J. ,  proceeds  chiefly  on  this  ground,  for  he  says,  "  Looking  to  the 
intention  of  the  Act,  therefore,  and  the  great  uncertainty  which 
would  arise  if  a  removal  of  the  goods  at  any  time  before 
the  rent  became  due,  would  be  suiBScient  *to  let  in  the   [*399] 
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provisions  of  the  Act;  for  if  at  any  time,  how  long  before, 
would  be  the  question;  we  think  the  present  distress  illegal.* 
The  distress  there  was  in  respect  of  rent  not  due  at  the  time  of  the 
removal.  He  certainly  adds  an  observation  not  necessary  for  the 
decision  of  the  case :  that  it  is  in  respect  of  the  place,  and  not  of 
the  time,  that  the  statute  intends  to  apply  the  remedy.  In  this  I 
cannot  agree,  although  one  object  of  the  statute  was  to  fortify  the 
power  of  the  landlord  to  distrain  irrespective  of  change  of  place. 
Therefore,  consistently  with  prior  decisions,  I  do  not  see  how  we 
can  refuse  to  put  upon  this  statute  a  construction  which  its  words 
will  naturally  bear,  and  which  will  fully  effect  its  object. 

CoLBRroGB,  J.  —  I  agree  that  we  are  not  bound  by  any  of  the 
prior  decisions,  because  none  of  them  are  directly  in  point  upon 
the  facts.  They  all  turn  upon  a  removal  before  the  quarter  day ; 
and  this  is  not  merely  a  diflFerence  in  circumstances,  but  was  a 
fact  relied  upon  by  the  Judges  in  deciding.  That  being  so,  we 
have  a  right  to  look  to  the  language  of  the  statute,  which  says 
that,  *  in  case  any  tenant,  &c. ,  of  any  messuages,  &c. ,  upon  the 
demise,  or  holding  whereof  any  rent  is  or  shall  be  reserved,  due,  or 
made  payable,  shall  fraudulently  or  clandestinely  convey  away  or 
carry  ofif  from  such  premises  his,  her,  or  their  goods  or  chattels, 
to  prevent  the  landlord,  &c. ,  from  distraining  the  same  for  arrears 
of  rent  so  reserved,  due,  or  made  payable, '  the  landlord  may  fol- 
low and  distrain  such  goods  within  thirty  days.  The  first  ex- 
pression, "  reserved,  due,  or  made  payable, "  has  reference  to  the 
contract  of  demise.  "Where  those  words  occur  again,  the  utmost 
that  can  be  said  is,  that  the  statute  intended  only  to  prevent  the 
removal  of  goods  for  the  purpose  of  preventing  a  distress  for  arrears 
of  rent  made  due  or  payable.  But  that  will  not  carry  the  case 
any  further.  The  word  *  arrears  "  is  introduced  where  the  motive 
for  the  removal  is  spoken  of,  and  there  can  be  no  distress  except 
where  rent  is  actually  in  arrear.  But  it  does  not  say  that  rent 
must  be  in  arrear  at  the  time  when  the  goods  are  removed.  The 
landlord  may  follow  the  goods  for  the  purpose  of  distraining  them 
**  for  such  arrears  of  rent  "  That  limits  him  to  this,  that  he  can- 
not follow  any  goods  upon  which  he  cannot  distrain.  I  think, 
therefore,  that  this  case  falls  within  the  spirit  and  also  within 
the  words  of  the  statute.  The  landlord  may  follow  the  goods  at 
any  time  within  thirty  days  after  the  removal,  and  when  the  time 
for  distraining  arrives  he  may  distrain  upon  them.      I  cannot 
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think  that  we  are  tied  up,  as  is  contended  by  Mr.  Udall,  to  there 
being  rent  actually  in  arrear  at  the  moment  of  the  removal. 

Eble,  J.  —  This  question  has  arisen  on  the  construction  of  the 
statute  enabling  landlords  to  follow  goods  fraudulently  removed 
to  prevent  a  distress  —  whether  that  Act  applies  to  the  facts 
which  I  am  about  to  state.  Bent  became  due  within  the  words 
of  the  demise  on  the  25th  of  December.  On  that  morning  the 
plaintiff  fraudulently  removed  his  goods,  with  intent  to  prevent  a 
distress.  The  defendant  followed  and  distrained  these  goods 
within  thirty  days.  It  is  perfectly  clear  law  that  there  can  be  no 
distress  until  the  day  after  the  rent  becomes  due.  In  this  case, 
therefore,  the  plaintiff  had  the  whole  of  Christmas-day  to  pay  in 
before  a  distress  coald  be  put  in.  But  the  rent  was  due  at  the 
first  moment  of  that  day,  and  the  goods  were  removed  to  prevent  a 
distress  for  arrears,  which  might  have  been  distrained  for  on  the 
following  day.  It  is  clear  to  me  that  the  words  of  the  statute 
meet  such  a  case,  and  that  it  is  within  the  mischief  intended  to 
be  remedied.  The  tenant  has  carried  off  the  goods  after  he  has 
had  the  benefit  of  a  quarter's  occupation,  and  while  the  rent  is 
due.  We  do  not  overrule  any  of  the  previous  decisions,  for  in  all 
of  them  the  tenant  had  removed  the  goods  before  the  rent  became 
due:  holding  that  a  removal  while  the  rent  is  due  falls  within 
the  statute  does  not,  therefore,  conflict  with  any  of  them.  Neither 
do  we  introduce  any  inconvenience  or  uncertainty,  as  suggested  by 
TiXDAL,  Ch.  J. ,  by  bringing  in  transactions  with  indefinite  limits ; 
and  I  agree  that  if  the  privilege  given  by  the  statute  were  ex* 
tended  to  transactions  occurring  long  before  the  rent  day,  doubtful 
rights  would  be  brought  in.  But  we  draw  a  very  different  line, 
and  say  that  the  statute  enables  the  landlord  to  follow 
goods  removed  while  the  rent  is  actually  due.  *The  Ian-  [*400] 
guage  of  TiNDAL,  Ch.  J. ,  that  the  statute  was  intended  to 
empower  the  landlord  to  distrain  in  a  different  place,  has  full 
effect  given  to  it  by  our  present  decision,  and  I  do  not  see  that 
that  observation  has  any  bearing  in  respect  of  the  time.  The 
question  here  is,  whether  a  removal  before  the  goods  were  dis- 
trainable,  but  while  the  rent  was  due,  is  within  the  statute,  and 
I  answer  that  in  the  affirmative. 

Crompton,  J.  — As  I  understand  the  case,  we  are  to  look  at  it 
as  if  the  plea  stated  the  facts  which  are  proved  to  have  occurred, 
and  the  present  question  arose  on  a  motion  for  judgment  nan 
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obstante  veredicto.  Treating  it  in  this  way,  I  am  not  prepared  to 
come  to  the  conclusion  arrived  at  by  the  rest  of  the  Court.  What- 
ever might  be  our  view  of  the  statute,  if  there  were  no  decisions 
upon  it,  and  whether  we  should  hold  that  the  Legislature  meant 
that  the  rent  should  only  be  due  at  the  time  of  the  removal,  and 
that  the  removal  should  be  to  prevent  a  future  distress  for  the 
arrears,  I  do  not  think  we  can,  without  overturning  former  cases, 
come  to  that  conclusion.  I  do  not  think  the  word  "  due  "  is  that 
upon  which  the  Courts  proceeded  in  the  cases  cited,  but  the  word 
"  arrears.  *  It  has  always  been  understood  that  the  object  of  the 
removal  must  be  to  prevent  a  distress  for  the  arrears,  and  I  take  it 
that  the  clause  has  been  construed  to  mean  that  at  the  time  of  the 
removal  the  tenant  must  have  intended  to  prevent  a  distress  for 
rent  then  due  and  in  arrear.  There  are  the  observations  of  TiN- 
DAL,  Ch.  J.,  in  Rand  v.  Vatcghan,  which,  although  not  strictly 
necessary  to  the  decision,  show  the  ground  of  his  judgment.  He 
says :  "  By  the  common  law,  the  distress  for  rent  was  necessarily 
made  upon  some  part  of  the  demised  premises,  otherwise  the  ten- 
ant might  rescue  the  distress  or  bring  an  action  of  trespass.  And 
it  was  only  in  case  the  landlord  coming  to  distrain  saw  the  cattle 
on  the  premises,  and  the  tenant,  to  prevent  the  distress,  drove 
them  oflf  the  premises,  that  the  landlord  could  justify  freshly  fol- 
lowing and  distraining  them.  And  the  statutes  8  Anne,  c.  14,  s. 
12,  and  11  Geo.  II.,  c.  19,  appear  to  have  been  passed  with  the 
view  of  removing  such  diflBculty  in  the  way  of  the  landlord's  rem- 
edy in  the  case  of  a  fraudulent  or  clandestine  removal  of  the  ten- 
ant's goods  oflf  the  premises. '  That  was  a  very  suflBcient  object 
There  might  also  have  been  a  further  one  with  regard  to  the  time 
as  well  as  the  place.  It  is  not  because  a  case  is  within  the  mis- 
chief of  a  statute,  that  we  are  to  put  upon  it  a  construction  such 
as  will  include  that  case.  The  great  object  of  this  statute  is  to 
enable  a  landlord  to  follow  his  tenant's  goods  off  the  demised 
premises,  within  a  certain  period,  and  it  is  part  of  that  object  that 
the  rent  should  be  in  arrear  and  capable  of  being  distrained  for 
when  the  goods  are  removed.  If  we  do  not  put  such  a  construc- 
tion on  the  statute,  I  confess  I  do  not  see  how  we  are  to  say  that 
it  is  necessary  that  the  rent  should  be  due  at  the  time  of  the  re- 
moval. There  is  no  such  express  enactment  in  the  statute.  It 
would  do  just  as  well,  so  far  as  the  words  go,  to  say  that  it  applies 
to  a  removal  when  rent  is  about  to  become  due.      It  would  be 
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sufl&cient  that  rent  is  reserved.  If  we  were  looking  to  this  in  a 
Court  of  Error,  I  do  not  say  we  might  not  put  the  construction  on 
the  words  contended  for  by  Mr.  Warren.  But  I  am  not  prepared 
to  agree  with  the  rest  of  the  Court  at  present 

Lord  Campbell,  Ch.  J.  added :  The  plea  is  to  be  altered  so  as  to 
raise  the  question  on  the  record  for  the  benefit  of  the  plaintiff. 

Mule  absolute  accordingly. 

ENGLISH  NOTES. 

It  is  to  be  observed  that  the  statute  of  11  Greo.  II.,  c.  19,  is  intended 
to  prevent  the  right  of  the  landlord  to  distrain  from  being  defeated ;  and 
where  he  would  have  had  no  right  to  distrain  if  the  tenant  had  not  car- 
ried off  the  goods,  the  remedy  of  the  statute  does  not  apply.  So  that 
where  the  tenancy  has  expired  or  been  determined  by  due  notice  to  quit, 
and  the  tenant  has  given  up  possession,  the  landlord  has  no  longer  any 
right  to  follow  the  goods  under  the  statute  of  11  Geo.  II.  For  the 
statute  8  Anne,  c.  14,  which  (by  sect.  6)  allows  goods  to  be  distrained 
after  the  determination  of  a  lease,  provides  (sect.  7)  that  the  distress 
must  be  made  during  the  possession  of  the  tenant. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sect.  449,  and  is 
directly  supported  by  Sherlock  v.  Thayer,  4  Michigan,  355 ;  Stnith  v.  Sheppard, 
15  Pickering  (Mass.),  147;  Mack  v.  Burt,  6  Hun  (N.  Y.  Sup.  Ct.),  28;  Steffens 
V.  Earl,  11  Vroom  (New  Jersey  Law),  136 ;  29  Am.  Rep.  214.  But  in  Pennsyl- 
vania, where  a  house  was  leased  on  the  10th  of  January,  from  year  to  year,  the 
rent  payable  quarterly,  the  Court  held  that  on  the  10th  of  January  next  succeed- 
ing the  fourth  quarter's  rent  was  in  arrear,  and  that  on  that  day  the  landlord 
might  take  legal  measures  to  collect  it.  The  Court  said  that  the  expression 
"  from  the  date  "  "  may  be  inclusive  or  exclusive,  according  to  the  context  or 
subject-matter;"  that  this  ''was  a  lease  without  any  mention  being  made 
when  it  should  commence ;  when  there  was  no  intention  to  postpone  its  com- 
mencement, and  where  consequently  under  Lord  Coke's  second  rule  "  (in  Co. 
Litt.  46  b),  "it  commenced  immediately." 

The  question  is  very  fully  considered  in  Ordway  v.  Remington,  12  Rhode 
Island,  319 ;  34  Am.  Rep.  646,  where  the  Court  say :  "  The  question  is,  whether 
the  rent  which  was  payable  December  1st,  1877,  was  attachable  at  3.15  of  the 
afternoon  of  that  day  ?  This  question  depends  on  another,  to  wit,  whether 
the  quarter  expired  on  that  or  the  previous  day  ?  For  if  the  quarter  expired 
on  that  day,  then  the  rent,  though  payable,  was  not  due  until  after  midnight, 
and  until  due,  the  lessor  being  owner  in  fee  of  the  premises  demised,  it  was 
not  personal  estate,  but  the  lessor  dying  it  would  have  gone  as  realty  to  his 
heirs.  Glun's  Case,  10  Rep.  127 ;  Rockingham  v.  Penrice,  1  P.  Wms.  177 ; 
Norris  v.  Harrison,  2  Madd.  268 ;  Duppa  v.  Mayo,  1  Wms.  Saund.  282,  286 
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and  note  12;  note  to  Ex  parte  Smyth,  1  Swanst.  342;  Taylor  on  Land,  and 
Ten.,  sect.  391 ;  3  GreenL  Cruise,  *  283-285.  Whether  the  quarter  expu-ed 
December  1st  or  November  30th  depends  on  the  construction  of  the  lease. 
The  lease,  as  we  have  seen,  ran  <  from  the  first  day  of  September.'  If  the  first 
day  of  September  is  included,  the  quarter  expired  December  1.  The  day  is  to 
be  included  or  excluded  according  to  the  apparent  intention  of  the  parties 
to  the  lease;  but  if  the  demise  is  from  a  given  day  and  there  is  nothing  else  to 
indicate  the  intention,  then,  unless  there  is  some  particular  reason  for  holding 
otherwise,  according  to  the  weight  of  authority  we  think  the  given  day  must  be 
excluded.  Taylor  on  Land,  and  Ten^  sect.  78 ;  4  Greenl.  Cruise,  *  59  and  note ; 
Atkins  V.  Sleeper,  7  Allen,  487;  Farwell  v.  Rogers,  4  Cush.  460;  Bemis  v.  Leon- 
ard,  118  Mass.  502;  s.  c.  19  Am.  Rep.  470;  Bigelow  v.  Willson,  1  Pick.  485; 
Styles  V.  Wardle,  4  B.  &  C.  908;  Clayton's  Case,  5  Rep.  1 ;  Webb  v.  Fairmanner, 
3  M.  &  W.  473;  MUlard  v.  WiUard,  3  R.  I.  42;  HandUy  v.  CunninghanCs 
Trustee,  12  Bush,  401;  Sheets  y.  Selden's  Lessee,  2  Wall.  177,  190;  Weeks  v. 
Hull,  19  Conn.  376 ;  Blake  v.  Crowinshield,  9  N.  H.  304.  The  case  of  Ackland 
V.  Lutley,  8  A.  &  E.  879,  is  precisely  in  point." 


No.  46.  — EIGHT  d.  FLOWEE  v.  DAEBY. 
.    (K.  B.  1786.) 

No.  47.  — COBB  V.  STOKES. 
(K.  B.  1807.) 

RULE. 

Where  a  lease  is  for  a  year  certain,  or  is  otherwise 
terminable  at  a  certain  period,  no  notice  to  quit  is  neces- 
sary to  put  an  end  to  the  tenancy  at  the  expiration  of  the 
period.  But  if,  at  the  expiration  of  the  period,  the  tenancy 
is  renewed  by  tacit  consent,  it  becomes  a  tenancy  from  year 
to  year,  and  a  notice  to  quit  is  necessary. 

By  the  common  law  six  months  is  the  time  of  notice  both 
for  houses  and  land.  (This  is  now  modified  by  the  Agricul- 
tural Holdings  (England)  Act,  1883,  46  &  47  Vict.,  c.  61, 
s.  33.) 

Bight  d.  Flower  v.  Darby  and  Bristow. 

1  Term  Reports,  15»-163  (1  R.R.  169). 

Landlord  and  Tenant. —  Yearly  Tenancy. — Notice  to  quit. 

[159]        In  the  case  of  a  tenancy  from  year  to  year,  there  must  he  half  a 
year's  notice  to  quit,  ending  at  the  expiration  of  the  year. 
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Ejectment  tried  at  the  last  assizes  at  Salisbury,  before  Hotham, 
Baron,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  of  King's  Bench  on  the  following  case :  — 

That  the  lessor  of  the  plaintiff  was  seised  in  fee  of  the  premises 
in  question.  That  on  the  11th  day  of  May,  1781,  the  defendant 
Darby  took  the  premises,  which  are  a  house  in  Salisbury,  and 
occupied  them  as  a  public-house  from  that  time  under  a  parol 
demise  at  £10  per  annum ;  the  rent  to  commence  from  Midsum- 
mer then  next  following.  The  defendant  Darby  let  part  of  the 
premises  to  the  defendant  Bristow.  That  on  the  26th  March, 
1785,  the  defendant  Darby  was  served  with  a  notice  to  quit  on 
the  29th  of  September  following. 

♦The  question  is,  Whether  the  lessor  of  the  plaintiff  is  [*160] 
entitled  to  recover? 

Le  Mesurier  for  the  plaintiff. 

The  question  for  the  Court  to  decide  is,  whether  the  rule  which 
requires  that  half  a  year's  notice  should  be  given  to  a  tenant  at 
will,  before  an  ejectment  can  be  brought,  requires  also  that  such 
notice  should  expire  at  the  end  of  the  year.  Neither  the  case  of 
Parker  dem.  Walker  against  Constable,  3  Wils.  25,  and  the  cases 
there  cited,  nor  any  subsequent  case,  requires  the  notice  to  expire 
at  the  end  of  the  year;  but  it  is  sufScient  if  notice  be  given  for 
the  space  of  half  a  year,  without  reference  to  any  particular  period 
of  the  term. 

In  the  case  of  Throgmorton  dem.  Wandhy  v.  Wfielpdale,  BulL 
K  P.  96,  it  is  said  that  half  a  year's  notice  to  quit  to  a  tenant  at 
will  is  as  old  as  Henry  the  Eighth's  time,  13  Hen.  VIIL,  15  b; 
but  no  mention  is  there  made  as  to  the  time  when  the  notice  is  to 
be  given. 

But  if  the  rule  is  to  prevail  in  any  instance,  still  there  is  a 
great  difference  between  land  and  houses.  The  same  reasons 
which  may  induce  the  Court  to  extend  it  to  the  former  are  not 
applicable  to  the  latter.  With  respect  to  lands,  there  might  be  a 
hardship  in  suffering  the  landlord  to  oust  the  tenant  in  the  middle 
of  the  year,  by  which  he  would  be  put  to  the  inconvenience  and 
expense  of  carrying  the  crops  from  off  the  premises.  But  no  such 
reason  could  arise  in  the  latter  case  from  the  nature  of  the  thing 
itself.  On  the  contrary,  more  inconvenience  would  ensue  both  to 
landlords  and  tenants  from  adopting  the  strict  rule  attempted  to 
be  imposed,  than  by  adhering  to  that  which  seems  originally 
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to  have  prevailed,  namely,  of  giving  half  a  year's  notice  to  quit, 
without  reference  to  any  particular  period  of  the  term. 

If  it  be  objected  that  the  rent  is  not  here  stated  to  have  been 
reserved  quarterly,  the  inconvenience,  if  any,  must  fall  upon  the 
landlord,  who  will  thereby  be  deprived  of  his  rent  for  one  quar- 
ter ;  as  the  landlord  who  determines  a  tenancy  at  will  does  it  at 

his  peril.  ^ 
[*161]  *Gibbs  for  the  defendant  — What  was  formerly  a  ten- 
ancy at  will  is  now  a  tenancy  from  year  to  year ;  and  a 
tenant  from  year  to  year  must  ex  vi  termini  hold  for  a  whole  year. 
In  this  case  the  year  ended  at  Midsummer,  therefore  the  half 
year's  notice  ought  to  have  been  to  quit  at  that  time. 

He  then  cited  a  case  of  Sykes  on  the  several  demises  of  Murga^ 

troyd  &   Wilkes  v.  ,  before   Blackstone,    Justice,  at  York 

Summer  Assizes,  1774,  where  John  Murgatroyd,  being  seised  for 
life,  remainder  to  his  wife  for  life,  with  remainders  over,  in  1772 
agreed  with  the  defendants  to  grant  them  a  lease  for  fourteen  yeais 
to  commence  from  the  13th  of  February,  1772,  at  £14  per  annum. 
The  defendants  entered  under  that  agreement,  but  no  lease  was 
granted.  J.  Murgatroyd  died  in  July,  1773.  At  the  latter  end 
of  the  same  month  his  widow  ga^ve  the  defendants  a  notice  to  quit 
on  the  2nd  of  February  next,  and  some  time  after  made  a  lease  to 
the  lessor  of  the  plaintiff  Wilkes,  to  commence  on  the  2nd  Febru- 
ary. Subsequent  to  this  she  accepted  half  a  year's  rent  from  the 
defendants  which  was  due  at  Martinmas,  1773.  Blackstone,  J. , 
seemed  to  think  that,  if  no  notice  to  quit  had  been  given,  the 
acceptance  of  rent  would  have  been  sufficient  evidence  of  an  agree- 
ment between  her  and  the  defendants,  that  they  should  continue 
from  year  to  year;  and  therefore  a  notice  subsequent  to  that 
acceptance  of  rent  must  have  been  a  half  year's  notice  to  quit  on 
the  13th  February,  but  the  acceptance  of  rent  was  only  evidence 
of  such  agreement,  and  rebutted  by  the  notice ;  and  so  the  plain- 
tiff had  a  verdict 

In  another  case,  before  Lord  Mansfield,  at  Guildhall,  in  which 
Mr.  Duncomb  brought  an  ejectment  against  a  tenant,  but  could 
not  prove  from  what  time  the  term  commenced,  the  tenant  prov- 

1  Vld.  Hargrave's  Co.  Litt.  56  b,  note  but  it  has  been  holden  that  if  lessee  at 

16,  and  the  cases  there  cited.    **  If  there  any  day  before  the  rent  day  determines  his 

is  tenant  at  wiU  rendering  rent  at  Michael-  will,  yet  lessor  shall  have  the  rent  incur- 

mas,  and  lessor  determines  the  will  before  ring  the  next  day  after  such  determination 

Michaelmas,  he  shall  not  hare  any  rent ;  of  the  will." 
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ing  it  to  be  different  from  the  time  to  quit  mentioned  in  the 
notice,  the  plaintiff  was  nonsuited. 

And  in  a  later  case  of  Doe  dem»  Piiddicomhe  v.  Harris,  at  Dor- 
chester Summer  Assizes,  1784,  before  Eyre,  Baron,  the  demise 
was  laid  on  the  30th  March,  1784  The  plaintiff  proved  a  receipt 
of  rent  from  the  defendant,  and  that  he  gave  him  six  months' 
notice  to  quit  at  Lady-day,  1784  Among  other  objections  against 
the  plaintiff's  recovering,  the  following  was  taken :  that  suppos- 
ing the  defendant  was  tenant  from  year  to  year,  it  was  not  proved 
that  he  was  tenant  from  Lady -day  to  Lady -day,  and  so  no  tenancy 
was  proved  upon  which  a  notice  to  quit  could  operate. 
But  Eyre,  Baron,  in  answer  to  this  objection,  said* that  [*162] 
as  the  defendant  had  six  months'  notice  to  quit  at  Lady- 
day,  he  should  presume  that  he  was  tenant  from  Lady-day  to 
Lady-day,  unless  the  contrary  were  shown,  and  therefore  the  no- 
tice was  sufficient 

All  these  cases  prove  clearly  the  point  contended  for.  Boe  d. 
Jordan  v.  Ward,  1  H.  Bl.  97  (p.  590,  ante). 

Le  Mesurier  replied,  that  all  the  cases  cited  related  to  land  alone 
and  not  to  houses,  and  fell  within  the  distinction  before  taken ; 
the  reasoning  from  them,  therefore,  does  not  apply.  This  species 
of  holding  is  still  in  strictness  a  tenancy  at  will,  though  by  con- 
struction it  is  considered  in  the  case  of  land,  for  the  sake  of  con- 
venience, as  a  tenancy  from  year  to  year.  There  is  no  necessity 
for  extending  that  construction  to  such  cases  as  the  present 

Lord  Mansfield,  Ch.  J. 

When  a  lease  is  determinable  on  a  certain  event,  or  at  a  partic- 
ular period,  no  notice  to  quit  is  necessary,  because  both  parties  are 
equally  apprised  of  the  determination  of  the  term. 

If  there  be  a  lease  for  a  year,  and  by  consent  of  both  parties  the 
tenant  continue  in  possession  afterwards,  the  law  implies  a  tacit 
renovation  of  the  contract  They  are  supposed  to  have  renewed 
the  old  agreement,  which  was  to  hold  for  a  year.  But  then  it  is 
necessary  for  the  sake  of  convenience,  that,  if  either  party  should 
be  inclined  to  change  his  mind,  he  should  give  the  other  half  a 
year's  notice  before  the  expiration  of  the  next  or  any  following 
year;  now  this  is  a  notice  to  quit  in  the  middle  of  the  year,  and 
therefore  not  binding,  as  it  is  contrary  to  the  agreement 

As  to  the  case  of  lodgings,  that  depends  on  a  particular  con- 
tract, and  is  an  exception  to  the  general  rule.     The   agreement 
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between  the  parties  may  be  for  a  month  or  less  time,  and  there,  to 
be  sure,  much  shorter  notice  would  be  suflBlcient,  where  the  tenant 
has  held  over  the  time  agreed  upon,  than  in  the  other  case.  The 
whole  question  depends  upon  the  nature  of  the  first  contract. 

AsHHURST,  J.  —  There  is  no  distinction  in  reason  between  houses 
and  lands,  as  to  the  time  of  giving  notice  to  quit.  It  is  necessary 
that  both  should  be  governed  by  one  rule.  There  may  be  cases 
where  the  same  hardship  would  be  felt  in  determining  that  the 
rule  did  not  extend  to  houses  as  well  as  lands ;  as  in  the  case  of  a 
lodging-house  in  London,  being  let  to  a  tenant  at  Lady-day  to 
hold  as  in  the  present  case ;  if  the  landlord  should  give  notice  to 
quit  at  Michaelmas,  he  would  by  that  means  deprive 
[*163]  *the  lessee  of  the  most  beneficial  part  of  the  term,  since 
it  is  notorious  that  the  winter  is  by  far  the  most  profitable 
season  of  the  year  for  those  who  let  lodgings. 

BuLLER,  J.  —  It  is  taken  for  granted  by  the  counsel  for  the 
plaintiff  that  the  rule  of  law,  which  construes  what  was  formerly 
a  tenancy  at  will  of  lands  into  a  tenancy  from  year  to  year,  does 
not  apply  to  the  case  of  houses,  but  there  is  no  ground  for  that 
distinction.  The  reason  of  it  is,  that  the  agreement  is  a  letting 
for  a  year  at  an  annual  rent ;  then  if  the  parties  consent  to  go  on 
after  that  time,  it  is  a  letting  from  year  to  year.  This  reason 
extends  equally  to  the  present  case;  an  annual  rent  is  here  re- 
served ;  and  upon  such  a  holding  it  has  been  determined  that  half 
a  year's  notice  to  quit  is  necessary.  This  doctrine  was  laid  down 
as  early  as  in  the  reign  of  Henry  the  Eighth,  13  Hen.  VIIL,  15  b. 
The  moment  the  year  began,  the  defendant  had  a  right  to  hold  to 
the  end  of  that  year ;  therefore  there  should  have  been  half  a  year's 
notice  to  quit  before  the  end  of  the  term.  This  gives  rise  to  an- 
other objection  in  this  case,  upon  the  distinction  between  six 
months  and  half  a  year.  The  case  in  the  Year  Books  requires  half 
a  year's  notice ;  but  here  there  is  less  than  half  a  year's  notice, 
and  therefore  it  is  bad  on  that  ground  also. 

Judgment  for  the  defendant. 
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8  EoBt,  358-363  (9  RR.  464). 

Landlord  and  Tenant.  —  Expiry  of  Term. 
Where  a  demise  is  for  a  certain  time,  no  notice  to  quit  is  necessary  [858] 
at  or  before  the  end  of  the  term  to  put  an  end  to  the  tenancy,  bat  a 
demand  of  possession  and  notice  in  writing,  &c.,  are  necessary  to  entitle  the 
landlord  to  double  rent  or  value ;  and  such  demand  may  be  made  for  that 
purpose  above  six  weeks  afterwards,  if  the  landlord  have  done  no  act  in  the 
mean  time  to  acknowledge  the  continuation  of  the  tenancy ;  and  he  will  there- 
upon be  entitled  to  double  value  as  from  the  time  of  such  demand,  if  the  tenant 
held  over :  but  if  the  rent  were  before  reserved  quarterly,  and  such  demand 
be  made  in  the  middle  of  a  quarter,  the  landlord  cannot  recover  single  rent 
for  the  antecedent  fraction  of  such  quarter. 

In  debt  for  £50,  the  declaration  stated,  that  on  the  25th  of  Sep- 
tember, 1805,  it  was  agreed  between  the  plaintiff  and  the  defendant^ 
that  the  defendant  should  take  and  hold  a  messuage,  with  the  appur- 
tenances, &c.,  at  Sydenham,  as  the  same  were  then  late  in  the  pos- 
session of  one  Turner,  for  one  year  and  no  longer,  from  the  24th  of 
June  then  last ;  by  virtue  of  which  agreement  the  defendant  en- 
tered and  continued  in  possession  until  the  24th  of  June,  1806,  when 
the  term  ended.  That  the  plaintiff,  on  the  11th  of  August,  whilst 
the  defendant  was  in  possession,  gave  notice  and  demand  in  writ- 
ing for  delivering  possession  to  the  plaintiff;  but  the  defendant 
did  not  deliver  up  the  possession  but  held  over  for  three  months. 
That  the  annual  value  of  the  messuage,  &c.,  was  £20,  and  the 
plaintiff  became  entitled  to  £10  as  double  rent,  &c.  There  was  a 
second  count  for  £20  for  use  and  occupation ;  and  a  third  count 
for  use  and  occupation  upon  a  qrmntum  meruit.  The  defendant 
pleaded  nil  debet ;  and  also  a  set-off  to  the  two  first  counts,  for 
money  paid  for  the  plaintiff  at  his  request  to  G.  W.  Meriton,  then 
being  the  ground  landlord  of  the  premises,  for  and  on  account  of  the 
ground  rent  reserved  out  of  the  same,  and  for  money  paid,  and  upon 
an  account  stated.     There  was  a  similar  set-off  to  the  last  count. 

At  the  trial  before  the  Lord  Chief  Baron  at  Maidstone,  the  plain- 
tiff proved  the  agreement,  as  stated  in  the  declaration,  to  occupy 
the  premises  for  one  whole  year  from  the  24th  of  June,  1805,  to 
the  24th  of  June,  1806,  and  no  longer,  at  the  rent  of  JE8  8«. 
a  year  (payable  *  quarterly) ;  and  also  proved  a  demand  [♦  359] 
of  possession,  and  notice  given  by  him  to  the  defendant  to 
quit  on  the  11th  of  August,  1806,  or  to  pay  double  rent.     The 
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plain tifTs  demand  was  reduced  by  a  payment  of  £10  10«.  by  the 
defendant  to  Meriton,  the  ground  landlord,  to  £4  lis.  Zd,}  for  which 
the  jury  gave  a  general  verdict.  The  questions  in  this  case  were, 
whether  the  demise  being  for  a  year  and  no  longer,  any  notice  to 
quit  were  necessary  at  the  end  of  the  term ;  or  whether  the  subse- 
quent notice,  so  late  after  the  24th  of  June  as  the  11th  of  August, 
did  not  come  too  late ;  especially  for  the  purpose  of  making  the 
defendant  a  trespasser  by  relation,  so  as  to  fix  him  with  double 
rent ;  or,  if  liable  to  pay  double  rent  at  all,  whether  the  defendant 
were  liable  to  pay  it  before  the  time  of  actual  notice  and  demand 
of  possession  ?  The  defendant  had  leave  to  move  the  Court  to 
enter  a  verdict  for  him,  if  they  should  so  think  fit.  A  rule  nisi 
was  accordingly  obtained  for  this  purpose,  which  was  supported  by 
Shepherd  and  Bayley,  Serjts.,  and  opposed  by  Garrow,  Holroyd, 
and  Comyn. 

It  was  admitted  on  the  part  of  the  defendant  that  the  demise 
having  been  specifically  for  one  year,  no  previous  notice  was  neces- 
sary to  put  an  end  to  the  tenancy  at  that  period ;  but  that  the 
landlord  might  have  immediately  maintained  an  ejectment  in  case 

the  tenant  had  then  refused  to  quit.  But  it  was  con- 
[*360]  tended  that  the  landlord  *  having  omitted  to  put  an  end 

to  the  tenancy  at  that  time,  and  having  suffered  the  ten- 
ant to  continue  so  long  after  as  the  11th  of  August,  must  be  taken 
to  have  agreed  to  his  continuing  in  possession  upon  the  original 
terms,  and  could  not  entitle  himself  by  any  subsequent  notice  in 
the  middle  of  a  year  to  double  rent ;  for  that  would  be  to  entrap 
the  tenant,  and  make  him  a  trespasser  by  relation,  when  he  had 
reason  to  consider  that  he  was  holding  over  with  his  landlord's 
consent.  That  in  Cutting  v.  Derby ,  2  Blac.  Eep.  1075,  the  Court 
considered  it  more  proper  for  the  landlord  to  give  notice  even  be- 
fore the  expiration  of  the  term,  to  prevent  surprise  on  the  tenant. 
That  this  was  not  a  case  within  the  Stat.  4  Geo.  II.,  c.  28,  which 
charged  the  tenant  with  double  the  yearly  value  in  case  of  his  wil- 

1  It  was  thus  calculated  at  the  trial :  £«.<!. 

One  year's  single  rent  to  the  24th  of  June,  1806 880 

Double  rent  from  the  24th  of  Jane  to  the  drd  of  November,  when  the  writ 

issued 6  13    3 

15    I    3 

Deduct  for  ground  rent  paid 10  10    0 

Verdict  taken  for  balance  of 4  113 
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fully  holding  over ;  for  that  was  only  meant  to  apply  to  cases 
where  the  holding  over  was  plainly  wrongful  and  without  colour 
of  title ;  and  at  any  rate  would  only  apply  by  the  very  terms  of  it 
after  the  demand  made,  and  notice  in  writing  to  deliver  up  posses- 
sion :  whereas  the  plaintiff  took  a  verdict  upon  a  calculation  for 
double  rent  as  from  the  24th  of  June  instead  of  the  11th  of  Au- 
gust. But  if  he  were  not  entitled  to  double  rent  as  from  the  24th 
of  June,  this  inconsistency  would  follow  upon  the  claim  of  it  from 
the  11th  of  August,  that  the  defendant  must  be  acknowledged  as 
tenant  after  the  24th  of  June  when  the  year  ended,  which  must 
be  taken  to  be  upon  the  terms  of  his  former  holding,  which  made 
the  rent  payable  quarterly  ;  and  yet  in  the  middle  of  a  quarter  he 
would  become  a  trespasser :  but  he  could  not  be  both  tenant  and 
trespasser  by  implication  during  the  same,  or  any  part  of  the  same 
period.  That  if  the  plaintiff  were  not  entitled  to  any 
double  rent,  *  then  the  set-off  was  sufficient  to  cover  his  de-  [♦  361] 
mand ;  for  only  a  year  and  a  quarter's  rent  was  due  before 
the  bringing  of  the  action,  and  that  was  covered  by  the  ten  guineas 
paid  for  the  ground  rent ;  and  the  rent  being  reserved  quarterly, 
the  landlord  could  not  recover  for  a  fraction  of  a  quarter.  But 
that  at  any  rate  the  verdict  was  taken  for  too  much. 

It  was  admitted  on  the  other  side  that  tha  plaintiff  was  only 
entitled  to  double  rent  from  the  11th  of  August,  when  the  notice 
to  quit  with  a  demand  of  possession  was  given.  They  insisted, 
however,  at  first  on  single  rent  between  the  24th  of  June  and  the 
11th  of  August ;  but  in  this  they  were  overruled  by  the  Court, 
who  being  with  the  plaintiff  upon  the  other  points,  no  further 
argument  was  had  upon  them. 

The  Court  were  finally  of  opinion  that  the  demise  being  for  one 
year  and  no  longer,  a  notice  to  quit  was  not  necessary  at  the  end  of 
the  year  in  order  to  put  an  end  to  the  tenancy ;  but  that  a  demand 
of  possession  was  necessary  in  order  to  entitle  the  plaintiff  to 
double  rent  or  value.  That  such  demand,  however,  need  not  be  made 
for  that  purpose  on  or  before  the  expiration  of  the  term,  but  might 
be  made  afterwards  (the  landlord,  as  Lord  Ellenbokough  observed, 
not  having  in  the  meantime  done  any  act  to  recognise  the  defend- 
ant as  continuing  to  be  his  tenant);  and  that  here  the 
plaintiff  having  on  the  11th  *of  August  demanded  the  [^362] 
possession,  and  given  notice  in  writing  to  the  defendant  to 
deliver  up  the  premises,  had  complied  with  all  which  the  Act  of 
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the  4  Geo.  II.,  c.  28,  required  of  him :  after  which  the  defendant 
must  be  taken  to  have  wilfully  held  over ;  and  then  the  statute 
entitled  the  plaintiff  to  the  double  value  from  that  time.  But  they 
also  held  that  if  the  plaintiff  took  his  verdict  for  the  double  value 
from  the  11th  of  August,  he  could  not  recover  the  single  rent,  as 
upon  an  implied  tenancy  with  reference  to  the  former  holding,  for 
the  fraction  of  the  quarter  between  the  24th  of  June  and  the  11th 
of  August.  The  verdict,  therefore,  was  directed  to  be  altered 
accordingly;  on  which  the  rule  was  discharged. 

ENGLISH  NOTES. 

The  following  points  have  been  decided  as  to  notices  to  quit  upon 
yearly  tenancies :  — 

In  the  case  of  a  tenancy  from  year  to  year  it  has  been  held  that  where 
a  notice  was  given  to  give  up  possession  **at  twelve  at  noon"  on  the 
day  when  the  tenancy  was  determinable,  would  not  support  an  action  for 
double  rent  for  holding  over.     Fape  v.  Moore  (1850),  15  Q.  B.  684. 

Where  the  tenancy  has  commenced  upon  one  of  the  usual  quarter  days 
it  is  sufficient  that  a  half  year's  notice  should  be  given  on  or  before  the 
alternate  quarter  day  in  order  to  put  an  end  to  the  tenancy  at  the  end  of 
the  year.  Thus,  in  case  of  a  tenancy  commencing  at  Michaelmas  a 
half  year's  notice  given  on  the  25th  of  March,  but  not  on  the  26th 
of  March,  would  be  good.  Morgafi  v.  Davies  (1878),  3  C.  P.  D.  260, 
26  W.  R.  816.  In  case  of  a  tenancy  commencing  at  Lady-day,  a 
notice  given  on  the  29th  of  September  would  be  good.  Doe  d.  Brad- 
ford V.  Watkins  (1806),  7  East,  551,  8  R.  R.  670.  The  notice  should 
expire  on  the  last  day  of  a  year  of  the  tenancy.  JRiffht  d.  Flower  v. 
Darby,  supra.  But  a  notice  expiring  on  the  anniversary  of  the  day  of 
commencement  of  the  tenancy  has  also  been  held  to  be  good.  Side- 
botham  V.  Holland  (C.  A.  1894),  1895,  1  Q.  B.  378,  64  L.  J.  Q.  B. 
200,  72  L.  T.  62,  43  W.  R.  228. 

By  sect.  33  of  the  Agricultural  Holdings  (England)  Act,  1883  (46 
&  47  Vict.,  c.  61),  it  is  enacted  as  follows:  "  Where  a  half  year's  notice 
expiring  with  a  year  of  tenancy  is  by  law  necessary  and  sufficient  for 
determination  of  a  tenancy  from  year  to  year,  in  the  case  of  any  such 
tenancy  under  a  contract  of  tenancy  made  either  before  or  after  the 
commencement  of  this  Act,  a  year's  notice  so  expiring  shall  by  virtue 
of  this  Act  be  necessary  and  sufficient  for  the  same,  unless  the  land- 
lord and  tenant  of  the  holding,  by  writing  under  their  hands,  agree 
that  this  section  shall  not  apply,  in  which  case  a  half  year's  notice 
shall  continue  to  be  sufficient."  This  is  not  to  extend  to  the  case 
where  the  tenant  is  a  bankrupt. 
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The  Court  of  Appeal  have  construed  the  expression  **  by  law,"  in  the 
introductory  words,  to  refer  only  to  the  case  where  the  condition  of  a 
half  year's  notice  is  introduced  by  implication  of  law;  and  laid  down 
that  where  the  contract  of  tenancy,  whether  in  writing  or  verbal,  ex- 
pressly stipulates  for  a  certain  notice,  the  section  of  the  Act  does  not 
apply.  Barlow  v.  Teal  (1885),  15  Q.  B.  D.  501,  54  L.  J.  Q.  B.  564, 
54  L.  T.  63,  34  W.  R.  54.  A  similar  decision  had  been  given  by  Lord 
Coleridge,  Ch.  J.,  in  Wilkinson  v.  Calvert  (1878),  3  C.  P.  D.  360,  47 
L.  J.  Q.  B.  679,  38  L.  T.  813,  26  W.  E.  829.  This  was  under  the  Act 
of  1875  (38  &  39  Vict.,  c.  92),  s.  51,  which  contained  no  exception  for 
an  agreement  in  writing.  The  Court  of  Appeal  in  Barlow  v.  Teal 
appear  not  to  have  thought  that  this  exception  in  the  Act  in  any  way 
extended  the  scope  of  application  of  the  section. 

AMERICAN  NOTES* 

Both  these  cases  are  cited  in  Taylor  on  Landlord  and  Tenant,  sect.  22,  and 
elsewhere.  Right  v.  Darby  is  cited  in  Wood  on  Landlord  and  Tenant,  sect.  24, 
and  in  Steffens  v.  Earl^  40  New  Jersey  Law,  128 ;  29  Am.  Rep.  214,  both  cases 
were  cited,  and  the  Court  said :  **  Where  there  is  a  lease  for  a  certain  period, 
the  term  determines  without  notice.  In  uncertain  tenancies,  reasonable  notice 
was  necessary,  which  reasonable  notice  had,  from  the  time  of  Henry  VIII., 
according  to  Lord  Ellenborough,  been  six  months."  "The  common-law 
rule  I  take  to  be  undoubted,  that  notice  is  necessary  to  determine  a  monthly 
or  weekly  renting,  and  that  a  month's  or  week's  notice  respectively  is  suffi- 
cient." See  notes,  42  Am.  Dec.  125,  concerning  the  construction  of  the  vari- 
ous statutes  on  the  subject. 

The  doctrine  of  the  first  branch  of  the  Rule  may  be  found  in  Stockwell  v. 
Marks,  17  Maine,  455;  35  Am.  Dec.  266  (citing  Messenger  v.  Armstrong,  1  T. 
R.  54) ;  Stedman  v.  Mcintosh,  4  Iredell  Law  (Nor.  Car.),  291 ;  42  Am.  Dec. 
122  (citing  Messenger  v.  Armstrong,  supra,  and  Cobb  v.  Stnkes);  Young  y.  Smith, 
28  Missouri,  65;  75  Am.  Dec.  109  (citing  the  same  two  English  cases). 

In  a  note,  42  Am.  Dec.  130,  it  is  stated:  "It  is  a  universal  rule,  both  at 
the  common  law  and  by  statute,  that  where  the  demise  is  for  a  fixed  term 
and  is  to  end  in  a  day  certain,  no  notice  to  quit  is  necessary;"  citing  both 
principal  cases,  and  Hauxhurst  v.  Lobree,  38  California,  563 ;  Walker  v.  Ellis, 
12  Illinois,  470;  Layman  v.  Throp,  11  Indiana,  352;  Kellogg  v.  Groves,  63 
Iowa,  395;  Barlow  v.  Bell,  4  Bibb  (Kentucky),  106;  Lithgow  v.  Moody,  35 
Maine,  214;  Danforih  v.  Sargent,  14  Massachusetts,  491;  Allen  v.  Jaquxsh,  21 
Wendell  (N.  Y.),  628 ;  Rich  v.  Keyser,  51  Penn.  State,  83 ;  Hendrick  v.  Cannon, 
5  Texas,  248:  "The  reason  for  this  rule  is  obvious.  The  object  of  notice  is 
to  terminate  the  tenancy,  and  when  the  lease  itself  fixes  the  time  at  which  it 
is  to  expire,  the  necessity  for  any  other  notice  by  either  party  to  terminate 
it  is  done  away  with.  Each  party  is  apprised  by  the  contract  when  the 
lease  ends;  further  action  by  either  to  end  it  would  be  imnecessary  and 
superfluous. " 
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KULE. 

Where  land  is  held  by  a  tenant  from  year  to  year,  and 
the  estate  of  the  landlord  passes  by  conveyance  to  another, 
the  tenant  is  entitled  to  continue  the  same  tenancy  under 
the  new  owner,  and,  upon  notice  of  the  conveyance,  is 
liable  to  pay  to  the  new  owner  as  his  landlord  any  rent 
accrued  since  the  date  of  the  conveyance,  and  which  he  has 
not  before  the  notice  paid  over  to  the  original  landlord. 

But  if  the  new  landlord  obtains  judgment  in  an  action  to 
recover  possession,  he  is  assumed  to  have  elected  to  treat 
the  tenant  as  a  trespasser  as  from  the  day  mentioned  in 
the  writ,  and  cannot  sue  him  for  use  and  occupation  subse- 
quent to  that  day. 

Birch  V.  Wright 

1  Term  Reports,  878-^88  (I  R.  B.  223). 

Landlord  and  Tenant.  — Assignment  of  Landlord's  Interest, 

[378]  An  action  for  use  and  occupatiou  may  be  maintained  by  a  grantee  of 
an  annuity  after  a  recovery  in  ejectment  against  a  tenant,  who  was  in 
possession  under  a  demise  from  year  to  year,  for  all  rent  in  his  hands  at  the 
time  of  notice  by  the  grantee,  and  down  to  the  day  of  the  demise  in  the  eject- 
ment ;  but  not  afterwards. 

This  was  an  action  for  use  and  occupation,  tried  at  the  sittings 
at  Westminster  after  last  Easter  Term,  before  Buller,  J.,  when  a 
verdict  was  found  for  the  plaintifiF,  subject  to  the  opinion  of  the 
Court  of  King's  Bench,  on  a  case  which  stated  in  substance  as 
follows :  — 

That  the  defendant,  before  the  18th  of  July,  1777,  was  tenant 
from  year  to  year  of  the  lands  in  question  to  Mr.  Bowes,  at  the 
yearly  rent  of  £223  lO^.  — payable  half  yearly,  viz.,  on  the  12th  of 
May  and  the  22nd  of  November. 

That  by  indenture  of  18th  of  July,  1777,  Mr.  Bowes  and  his  wife, 
Lady  Strathmore,  granted  annuities  to  several  persona  therein 
named  for  the  life  of  Lady  Strathmore;  and  they  covenanted  to 
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levy  a  fine  to  the  use  of  the  plaintiff  and  Mr.  Goostrey  (who  is 
since  dead),  upon  trust  to  receive  the  rents  and  pay  the  annuities 
out  of  them,  and  then  to  pay  the  residue  to  Mr.  Bowes  and  Lady 
Strathmore,    That  a  fine  was  levied  accordingly. 

That  the  defendant  paid  all  the  rent  which  was  due  on  the  22nd 
of  November,  1784,  except  £81  15«.  to  Mr.  Bowes,  which  sum  of 
je81  15«.  is  still  unpaid;  and  no  rent  has  been  paid  by  the  defend- 
ant since  that  time. 

That  in  May,  1785,  the  plaintiff  and  Goostrey  brought  an  eject- 
ment against  the  defendant,  and  laid  the  demise  on  the  6th  of 
April,  1785. 

That  in  Trinity  Term,  1785,  they  obtained  judgment;  and  in 
September,  1785,  gave  notice  to  the  defendant  of  their  title,  and 
required  him  to  attorn  to  them  and  to  pay  to  them  the  money 
already  in  his  hands;  but  the  defendant  refused  to  attorn,  and 
thereupon  a  writ  of  possession  was  executed,  and  the  defendant 
quitted  the  premises  mentioned  in  the  declaration. 

That  Lady  Strath  more  is  still  living. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover  any  and  what  sum  of  money  in  this 
action  ? 

This  case  was  argued  in  last  Trinity  Term  by  Chambre  for  the 
plaintiff,  and  Law  for  the  defendant ;  and  again  on  this  day  by 
Cowper  for  the  plaintiff,  and  Mingay  for  the  defendant  But  as  the 
Court  in  giving  judgment  went  so  fully  into  all  the  points  made, 
and  cases  cited  at  the  bar,  it  is  thought  unnecessary  to  state  the 
arguments  at  length. 

•  AsHHURST,  J.  —  It  is  very  material  to  distinguish  the  [*  379] 
different  dates  and  times.  From  the  6th  of  April,  1785, 
to  the  time  of  recovering  in  the  action  of  ejectment,  in  my  opinion 
the  plaintiff  is  precluded  from  recovering  in  this  form  of  action ; 
for  that  would  be  blowing  both  hot  and  cold  at  the  same  time,  by 
treating  the  possession  of  the  defendant  as  that  of  a  trespasser, 
and  that  of  a  lawful  tenant,  during  the  same  period.  The  plain- 
tiff cannot  first  recover  in  ejectment,  and  then  for  use  and  occu- 
pation for  the  time  subsequent  to  the  day  of  the  demise  in  such 
ejectment. 

But  as  for  the  rent  due  antecedent  to  the  time  of  the  demise, 
there  is  no  doubt  but  this  action  is  maintainable.  For  the  statute 
of  the  4th  of  Anne  having  rendered  attornment  unnecessary,  and 
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having  put  the  party  in  the  same  situation  by  the  conveyance  as  if 
the  tenant  had  attorned,  he  is  to  be  considered  in  possession ;  and 
then,  as  there  is  no  need  between  these  parties,  he  may  maintain 
this  action  for  use  and  occupation.  Moss  v.  Gallimore,  Dougl.  265, 
is  expressly  in  point,  and  stronger  than  the  present  case.  So  that 
the  plaintiff  may  recover  all  the  rent  due  at  the  time  of  notice 
given  which  remained  in  his  hands,  and  must  be  considered  as 
landlord  from  such  time,  provided  the  tenant  be  not  prejudiced  by 
the  payment  of  any  rent  before  notice. 

The  question  then  is,  whether  bringing  an  ejectment  is  a  bar  to 
an  action  for  use  and  occupation  for  rent  due  before  the  time  of  the 
demise  ?  In  my  opinion  it  is  not,  for  the  actions  are  not  inconsist- 
ent. The  landlord  admits  him  to  be  tenant  till  the  6th  of  April, 
1785,  and  consequently  is  entitled  to  rent  before  that  period ;  and 
after  that  he  considers  him  a  trespasser. 

BuLLER,  J.  —  Upon  this  case  two  questions  have  been  argued :  — 

1st.  Whether  the  plaintiff  be  entitled  to  any  of  the  rents  and 
profits  of  the  lands  occupied  by  the  defendant  ?  and 

2udly.  Supposing  him  to  be  entitled  to  them,  whether  he  can 
recover  them  in  this  form  of  action  ? 

The  material  thing  to  be  considered  is,  who  are  the  parties  in  the 
business,  and  what  are  their  respective  interests. 

First,  I  will  begin  with  the  defendant,  who  is  the  tenant.  He 
originally  came  into  the  estate  as  tenant  from  year  to  year  to 
Mr.  Bowes;  he  was  so  at  the  time  of  the  conveyance  from  Mr. 
Bowes  to  the  plaintiff,  and  he  continued  to  hold  the  estate  as  such, 
without  any  new  agreement  or  notice  of  the  conveyance  till  the 
ejectment  was  brought.  Whilst  he  was  tenant  to  Mr.  Bowes, 
he  clearly  was  entitled  to  six  months'  notice  before 
[•  380]  *  the  end  of  a  year  to  quit,  and  he  could  not  have  been 
turned  out  without  it  I  hold  that  he  was  entitled  to  the 
same  notice  from  the  plaintiff  before  he  could  be  evicted ;  for  as  the 
plaintiff  claims  under  a  conveyance  from  Mr.  Bowes,  he  cannot  be 
in  a  better  situation  than  Mr.  Bowes  himself  was.  He  stands 
exactly  in  the  place  of  Mr.  Bowes,  with  this  difference,  that  his 
title  i3  subsequent  to  the  title  of  the  defendant.  I  mention  this 
difference  only  for  the  purpose  of  at  once  laying  the  case  of  Keech 
and  Hall,  Dougl.  21,  out  of  the  question.  There  a  mortgagor  made 
a  lease  for  years  subsequent  to  the  mortgage,  and  that  lease  was 
h  olden  to  be  void  as  against  the  mortgagee. 
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In  this  case  I  consider  the  disfendant  as  holding  during  all  the 
time  under  a  demise  made  before  the  conveyance  to  the  plaintiff. 
For  if  a  tenant  from  year  to  year  hold  for  four  or  five  years,  either 
he  or  his  landlord  at  the  expiration  of  that  time  may  declare  on 
the  demise  as  having  been  made  for  such  a  number  of  years.  So 
it  is  expressly  laid  down  by  the  Court  in  Ltgg  v.  Stmdwick,  Salk. 
414 ;  though  in  the  next  preceding  page  there  are  two  Cases  which 
at  first  seem  to  have  been  determined  otherwise :  the  one  in  the 
Court  of  Common  Pleas,  the  other  by  Holt,  Ch.  J.,  at  Nisi  Prius  ; 
but  those  are  short,  loose  notes  jumbled  together  with  others,  and 
not  to  be  relied  on.  Besides,  when  those  cases  are  examined,  they 
will  be  found  not  to  contradict  the  case  of  Legg  v.  Strudwick, 
•That  in  the  Common  Pleas  was  Bellasts  and  Burbrich ;  and  Sal- 
keld,  413,  states  it  thus :  On  a  lease  made  for  a  year,  and  so  from 
year  to  year  so  long  as  both  parties  pleased,  it  was  adjudged  a  lease 
for  two  years  and  afterwards  at  will.  The  same  case  is  reported  in 
Lutw.  213 ;  and  it  was  an  action  for  a  rescue ;  and  the  plaintiff 
stated  in  his  declaration  a  demise  for  a  year,  and  so  from  year  to 
year,  &c.,  and  he  distrained  for  a  year  and  a  half's  rent.  It  was 
objected  that  the  lease  determined  at  the  end  of  one  year,  and  so 
the  plaintiff  could  not  distrain  for  the  rent  of  that  year  and  half  a 
year  more ;  but  it  was  answered,  and  so  agreed  by  the  Court,  that 
it  was  a  good  lease  for  two  years  at  the  least.  Two  years  covered 
the  whole  time  which  was  material  in  that  case;  it  was  quite 
unnecessary  to  say  what  would  1)e  the  effect  of  the  lease  after  the 
two  years,  and  therefore  the  Court  said  nothing  about  it.  Much 
less  did  they  say  that  after  the  two  years  it  was  only  a  lease  at 
will;  on  the  contrary, the  expression  of  "at  the  least"  imports  that 
it  might  be  good  for  more.  The  other  is  a  case  said  to  have  been 
determined  by  Holt,  Ch.  J.,  at  Nisi  Prius  at  Lincoln ;  and 
Salkeld  reports  it  thus:  If  A.  demise  lands  to  B.  'for  a  [*  381] 
year ;  and  so  from  year  to  year,  this  is  not  a  lease  for  two 
years  and  afterwards  at  will,  but  it  is  a  lease  for  every  particular 
year ;  and  after  the  year  is  begun  the  defendant  cannot  determine 
the  lease  before  the  year  is  ended.  But  in  a  lease  at  will,  the 
defendant  may  determine  his  will  after  the  payment  of  his  rent 
at  the  end  of  a  quarter,  but  not  in  the  beginning,  lest  his  lessor 
should  lose  his  rent  In  that  case  the  question  seems  to  have 
been  whether,  after  the  third  year  commenced,  the  lessor  was 
entitled  to  the  whole  year's  rent ;  and  Holt,  Ch.  J.,  held  that  he 
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was,  because  the  tenant  could  not  determine  the  estate  in  the 
middle  of  the  year.  And  the  expression  "for  every  particular 
year"  does  not  mean  that  such  a  lease  operates  as  a  distinct  demise 
for  each  year  separately,  but  that  when  any  year  has  commenced, 
it  is  good  for  the  whole  of  that  year.  Besides,  if  the  case  admitted 
of  any  other  construction,  yet  after  Legg  and  Strvdurick,  which 
was  decided  by  Holt  himself  in  this  Court  ten  years  afterwards,  it 
is  impossible  to  entertain  a  doubt  about  it 

It  would  be  unjust  to  a  tenant  to  say  he  should  be  turned  out 
by  the  assignee  of  a  reversion,  or  by  any  person  claiming  under  his 
lessor,  when  he  could  not  be  turned  out  by  the  lessor  himselt  On 
the  other  hand,  it  is  no  injustice,  it  is  no  hardship  on  the  assignee 
to  say,  he  must  comply  with  the  same  rules  and  conditions  as  the* 
person  of  whom  he  bought  has  subjected  himself  to. 

Whether  the  plaintiff  be  considered  as  a  mortgagee  only,  or  as  a 
purchaser,  or  assignee  of  the  reversion,  it  will  make  no  difference 
in  this  part  of  the  case.  His  title  first  accrued  in  July,  1777 ;  it 
was  too  late  then  to  give  notice  to  the  defendant  to  quit  at  the  end 
of  the  current  year,  for  that  expired  on  the  22nd  of  November. 
The  defendant,  therefore,  at  the  time  that  the  plaintiff's  title  ac- 
cruedy  had  as  permanent  an  interest  in  the  estate  till  the  22nd  of 
November,  1778,  as  if  it  had  been  lectsed  to  him  by  deed  till  that 
time.  He  had  also  a  further  interest  in  it,  unless  determined  by 
six  months'  notice  previous  to  that  time  ;  which  notice  never  hav- 
ing been  given,  he  continued  rightful  tenant  to  some  one  down  to 
the  time  that  the  ejectment  was  brought 

This  brings  me  to  consider  who  is  entitled  to  that  rent  That 
depends  on  the  nature  and  effect  of  the  conveyance  from  Mr.  Bowes 
to  the  plaintiff,  and  the  operation  of  the  statute  of  the  4th  Anne,  c. 
16.  And  whether  it  be  considered  as  a  mortgage,  or  as  an  absolute 
grant  of  the  reversion,  in  my  opinion  it  will  make  no  difference. 
There  is  in  some  respects  an  analogy  between  this  case 
[*  382]  *  and  the  case  of  a  mortgage,  for  it  is  a  security  for 
money ;  the  annuities  or  rents  are  to  be  paid  out  of  the 
rents  and  profits,  and  then  the  remainder  of  those  rents  and  profits 
is  to  be  paid  to  Mr.  Bowes.  So  in  the  case  of  a  mortgage,  till  the 
principal  is  called  for,  the  interest  is  to  be  paid  out  of  the  rents 
and  profits,  and  the  remainder  is  to  be  retained  by  the  mortgagor. 
In  both  cases  the  borrower  would  be  liable  to  pay  it,  if  the  rents 
and  profits  were  not  sufficient ;  but  that  is  by  virtue  of  his  cove- 
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nant.  In  other  respects  this  case  is  not  at  all  like  a  mortgage ;  for 
a  mortgage  is  always  in  its  nature  redeemable,  but  these  annuities 
are  not  made  so.  And  I  hold  that  this  is  a  grant  of  the  reversion 
and  not  a  mortgage. 

But  I  will  first  state  how  the  case  would  stand,  supposing  Mr. 
Bowes  and  the  plaintiff  are  to  be  considered  as  mortgagor  and 
mortgagee.  In  that  light  it  would  be  said  that  there  is  an  implied 
agreement  between  the  mortgagor  and  the  mortgagee,  that  the 
mortgagor  shall  hold  as  tenant  at  will  to  the  mortgagee,  paying 
the  interest  from  time  to  time,  and  the  principal  when  called  for. 
If  the  mortgagor  be  tenant  at  will,  he  is  entitled  to  the  rents  and 
profits  till  that  will  is  determined ;  and  whenever  the  will  is  deter* 
mined,  it  cannot  have  relation  back  to  a  former  time ;  because  that 
would  be  by  a  subsequent  act  to  make  an  estate  tortious  which 
was  rightful  at  the  time  it  existed.  That  a  mortgagor  has  often 
been  called  a  tenant  at  will  to  the  mortgagee  in  courts  of  law  and 
equity  is  undoubtedly  true,  but  I  think  inaccurately  so ;  and  the 
expression  has  been  used  when  it  was  not  very  material  to  ascer- 
tain what  his  powers  or  interest  were,  or  to  settle  with  any  great 
precision  in  what  respects  he  did,  and  in  what  respects  he  did  not, 
resemble  a  tenant  at  will.  In  old  cases  he  is  sometimes  called 
tenant  at  will,  and  sometimes  tenant  at  sufferance.  In  Keech  v. 
Hall,  Wallace  called  him  the  agent  of  the  mortgagee,  and  Lord 
Mansfield  stated  him  to  be  tenant  at  will  to  some  purposes,  but 
not  to  others.  In  Moss  v.  Oallimore,  Lord  Mansfield  said  a  mort- 
gagor is  not  in  reality  a  tenant  to  the  mortgagee ;  if  he  were  he 
must  pay  rent,  but  that  is  not  so.  To  many  purposes  he  is  like  a 
tenant  at  will ;  but  he  does  not  pay  rent :  he  must  pay  interest 
only.  Mr.  Justice  Ashhurst  said,  "  In  some  respects  a  mortgagor 
is  strictly  tenant  at  will ; "  but  that  is  not  so  here  ;  for  the  mort- 
gagor is  not  in  possession,  and  there  cannot  be  a  tenant  to  a  tenant 
at  will.     If  a  tenant  at  will  lease,  it  determines  the  will. 

♦Whoever  wishes  to  wade  through  all  the  old  books  [*383] 
on  this  subject  will  find  a  great  collection  of  cases  in 
Comyns's  Digest,  title  Estate,  1.  H.  But  it  is  an  herculean 
labour ;  and,  with  the  opinion  which  I  hold,  namely,  that  this  is 
not  a  mortgage,  it  would  be  quite  useless  and  immaterial  in  the 
present  case. 

Whenever  it  is  necessary  to  decide  a  similar  question  between 
the  mortgagor  and  mortgagee,  it  seems  to  me  that  it  will  be  quite 
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suflBcient  to  call  them  so,  without  having  recourse  to  any  other 
description  of  men,  or  to  what  they  are  most  like.  But  if  a  like- 
ness must  be  found,  I  think,  as  it  was  put  by  Ashhurst,  J.,  in 
Moss  v.  Gallimorey  a  mortgagor  is  as  much,  if  not  more,  like  a 
receiver  than  a  tenant  at  will.  In  truth  he  is  not  either.  He  is 
not  a  tenant  at  will,  because  he  is  not  entitled  to  the  growing 
crops  after  the  will  is  determined.  He  is  not  considered  as  ten- 
ant at  will  in  those  proceedings  which  are  in  daily  use  between  a- 
mortgagor  and  mortgagee ;  I  mean  in  ejectments  brought  for  the 
recovery  of  the  mortgaged  lands.  If  he  were  tenant  at  will,  the 
demise  could  not  be  laid  on  a  day  antecedent  to  the  determination 
of  the  will.  Goodtitle  d,  Gallaway  v.  Herbert,  4  T.  R  680.  But 
it  is  every  day's  practice  to  lay  the  demise  on  a  day  long  before 
there  has  been  any  actual  determination  of  the  will ;  sometimes 
back  to  the  time  when  the  mortgage  became  forfeited,  and  no 
objection  has  ever  been  made  on  that  account  He  is  not  a  re- 
ceiver; for,  if  he  were,  he  would  be  obliged  to  pay  all  the  rents 
and  profits  to  the  mortgagee,  which  is  not  the  case.  Two  things 
which  differ  from  each  other  in  any  respect  cannot  be  the  same ; 
therefore,  he  is  neither  tenant  at  will  nor  receiver.  Nor  is  it 
necessary  that  he  should  be  so ;  for  a  mortgagor  and  mortgagee  are 
characters  as  well  known,  and  their  rights,  powers,  and  interests 
as  well  settled,  as  any  in  the  law.  The  possession  of  the  mort- 
gagor is  the  possession  of  the  mortgagee;  and  as  to  the  inheri- 
tance, they  have  but  one  title  between  them.  The  mortgagor  has 
no  power  of  making  leases  to  bind  the  mortgagee.  He  cannot 
against  the  will  of  the  mortg$igee  do  any  act  to  disseise  him. 
Cro.  Jac.  660;  Cro.  Car.  304;  3  Lev.  388;  and  Skin.  424.  And 
the  reason  is,  because  the  mortgagee,  so  long  as  he  receives  his 
interest,  is  virtually  and  in  the  eye  of  the  law  in  possession. 
The  mortgagee  has  a  right  to  the  actual  possession  whenever  he 
pleases ;  he  may  bring  his  ejectment  at  any  moment  that  he  will ; 
and  he  is  entitled  to  the  estate  as  it  is  with  all  the  crops  growing 

on  it  He  is  also  entitled  to  all  the  rents  which  have 
[*  384]  become  due  *  since  his  mortgage,  and  which  are  unpaid ; 

as  was  determined  in  Moss  and  Oallimore,  which  case  I 
hold  to  be  sound  law;  and  I  am  desired  by  Lord  Mansfield  to 
declare,  that,  on  consideration,  he  is  most  perfectly  satisfied  with 
that  decision.  The  case  was,  that  one  Harrison,  having  demised 
an  estate  to  the  plaintiff  for  twenty  years,  afterwards  mortgaged  it 
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to  the  defendant,  who,  without  having  ever  been  in  the  actual  pos- 
session of  the  rents,  distrained  on  the  plaintijfif  for  rent  in  arrear, 
and  the  distress  was  held  lawful.  The  legality  of  the  distress 
depended  on  the  Stat  4  Anne,  c.  16.  Before  that  statute,  if  a 
reversion  were  granted  over  by  deed  which  operated  only  as  a 
coiMmon-law  conveyance,  without  attornment  the  grant  itself  was 
void  to  all  intent*  and  purposes.  But  it  was  not  so  where  the 
grant  was  by  fine  or  by  deed  of  uses,  on  which  the  Stat  27  Hen. 
VIII.  operated ;  for,  in  the  case  of  a  fine,  the  estate  passed  to  the 
conusee  and  his  heirs,  and  an  attornment  in  that  case  was  necessary 
only  to  make  a  privity  between  the  tenant  and  the  conusee,  and» 
if  made  after  the  death  of  the  conusee  to  his  heirs,  was  sufiBcient 
Where  the  reversion  was  conveyed  by  a  deed  of  uses,  the  grantee 
might  distrain  without  any  attornment  at  all.  Co.  Litt  309 ;  6  Co. 
68;  Cro.  Jaa  192.  The  statute  enacts  that  all  grants  or  con- 
veyances thereafter  to  be  made  by  fine  or  otherwise,  of  any  manors, 
rents,  reversions,  or  remainders,  shall  be  good  and  effectual  to  all 
intents  and  purposes,  without  any  attornment  of  their  tenants,  as 
if  their  attornment  had  been  made.  This  clause  comprehends  all 
grants  and  conveyances,  and  therefore  whether  it  be  a  grant  by 
way  of  mortgage,  or  of  the  fee  simple,  or  only  of  the  reversion  for 
a  term  of  years,  as  in  the  present  case,  it  makes  no  difference. 
And  the  effect  of  the  clause  is,  that  it  creates  an  immediate  priv- 
ity between  the  grantee  and  the  tenant  It  cannot  be  restrained 
merely  to  the  making  of  the  grant  good  as  between  the  grantor 
and  grantee:  1st,  because  it  expressly  mentions  grants  by  fine; 
and  they  were  good  to  all  purposes  before  without  attornment, 
except  as  to  creating  such  a  privity  as  would  enable  the  grantee  to 
distrain ;  2ndly,  because  the  statute  says  the  conveyance  shall  have 
the  same  effect  as  if  an  attornment  had  been  made.  Now,  if  an 
attornment  in  fact  were  made  before  the  statute,  there  can  be  no 
doubt  but  the  grantee  was  perfect  landlord  to  the  tenant,  and 
entitled  to  all  the  rents  accruing  due  from  the  time  of  the  attorn- 
ment ;  though  according  to  Co.  Litt  310  b,  it  would  not  have 
entitled  him  to  the  rents  which  became  due  between  the  time  of 
the  grant  and  the  time  of  the  attornment ;  which  is  con- 
trary to  what  the  plaintiff's  *  counsel  have  contended  on  [*  385] 
this  point,  namely,  that  the  attornment  would  relate 
bnck  to  the  time  of  the  grant 

The  Legislature  having  gone  the  length  of  making  the  grantee  a 
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perfect  landlord  without  the  knowledge  of  the  tenant,  it  occurred 
to  them  that  mischiefs  might  ensue  by  leaving  the  tenant  open  to 
a  distress  or  action  for  the  rent  at  the  suit  of  a  person  of  whom  he 
knew  nothing,  and  after  he  had  paid  his  rent  to  his  original  land* 
lord ;  and  therefore  they  prudently  added  the  proviso,  that  no  per- 
son should  be  prejudiced  by  payment  of  rent  to  any  grantor  or 
conusor,  or  by  breach  of  any  condition  for  non-payment  of  the 
rent,  before  notice  should  be  given  to  him  of  the  grant  by  the 
conusee  or  grantee.  I  say  they  prudently  added  that  proviso, 
because  perhaps  it  was  not  absolutely  necessary ;  for  the  wisdom, 
the  benevolence,  and  the  liberality  of  the  common  law  had  made 
the  same  provision  before. 

The  case  of  Sir  John  Watts  and  others  v.  OgneU,  Cro.  Jac.  392, 
is  a  strong  proof  how  much  equity  and  good  sense  have  always 
prevailed  in  the  law.  That  case  was  debt  for  rent  by  the  assignees 
of  a  reversion  under  a  fine  levied  to  their  use.  Several  objections 
were  made  in  arrest  of  judgment;  one  of  which  was  that  the 
declaration  was  not  good,  because  it  was  not  alleged  that  the  lessee 
upon  this  grant  by  line  attorned,  nor  that  he  had  any  notice  of  the 
use  limited ;  and  even  if  he  might  avow  without  attornment,  yet 
notice  ought  to  be  given  to  the  lessee,  for  otherwise  he  should  be 
at  mischief ;  for  the  use  might  be  limited,  and  he  not  having  con- 
usance thereof  might  pay  his  rent  to  his  ancient  lessor.  Of  this 
point  the  Court  doubted ;  but  afterwards  they  held  that  the  action 
was  well  brought,  and  that  notice  need  not  be  alleged  in  the 
declaration.  But  they  agreed  that  the  lessee  is  not  bound  to  pay 
without  notice ;  and  if  he  hath  paid  it  to  his  ancient  lessor,  it  is 
a  good  excuse  for  him,  and  he  may  plead  it ;  and  if  he  hath  not 
paid  it,  the  action  gives  him  notice  to  pay  it  to  the  grantee,  and 
then  he  is  chargeable  for  all  which  was  not  paid.  This  case, 
though  decided  almost  one  hundred  years  before  the  passing  of  the 
Act  of  Queen  Anne,  where  actual  attornment  was  not  necessary, 
established  the  same  rule  which  the  Act  professes  to  make.  And 
it  is  a  case  well  worthy  of  observation ;  for,  1st,  it  shows  how  much 
the  common  law  regarded  and  required  notice,  where  a  person  had 
not  the  means  of  knowing ;  for  at  that  time  there  was  no  statute 
which  required  notice  to  be  given.  2ndly,  It  shows  that, 
[*  386]  where  attornment  is  dispensed  with  or  supplied  by  a  ♦stat- 
ute, the  grantee  has  as  complete  and  perfect  a  title  as  if 
attornment  had  actually  been  made.     Srdly,  This  case  fortifies  an 
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argttment,  on  which  I  relied  much  in  the  case  of  Moss  and  Oalli- 
more,  drawn  from  the  form  of  pleading,  namely,  that  since  the 
statute  an  attornment  never  is  alleged  either  in  a  declaration  in 
covenant  or  in  an  avowry ;  which  can  only  be  because  it  is  sup- 
plied by  the  statute,  and  therefore  unnecessary.  And,  4thly,  it 
proves  that  nothing  can  excuse  the  lessee  from  paying  the  rent  to 
the  assignee,  but  actual  payment  to  the  original  lessor  without 
notice  of  the  grant;  and,  if  that  be  his  case,  he  may  plead  it. 

From  hence  I  conclude  that  the  plaintiff  was  the  landlord  of 
the  defendant  He  had  a  clear  legal  title  which  he  could  support 
upon  pleading,  either  in  an  action  of  covenant  or  in  avowry ;  and 
the  tenant  was  answerable  to  his  action,  unless  he  could  allege 
some  legal  bar  in  his  defence,  and  which  I  think  he  could  only  do 
by  showing  payment  to  the  grantor  before  notice. 

The  first  proposition  which  I  laid  down  was,  that  the  defendant 
under  his  first  demise  continued  rightful  tenant  to  some  one  till 
the  time  when  the  ejectment  was  brought  And  now  I  say  that 
that  some  one,  during  all  the  time  that  the  rent  in  arrear  accrued, 
was  the  plaintiff.  Consequently  the  plaintiff  is  entitled  to  main- 
tain an  action  for  use  and  occupation  against  the  defendant  for  all 
that  is  due  and  unpaid,  as  rent  during  the  time  that  the  plaintiff 
was  landlord  and  the  defendant  had  the  premises  as  his  tenant 

But  then  another  question  remains  to  be  considered,  namely, 
down  to  what  time  the  plaintiff  is  entitled  to  recover  that  rent  in 
the  present  action. 

For  the  plaintiff  it  was  contended  that  he  had  a  right  to  recover 
it  down  to  the  time  of  executing  the  writ  of  possession ;  and  to 
establish  this  point  four  cases  were  quoted. 

1st,  A  Nisi  Prius  determination  cited  in  Cowp.  246.  There  is 
no  name  to  it;  but  it  was  tried  at  Launceston  Assizes  when 
Gould,  J. ,  was  at  the  bar ;  and  there  the  lessor  of  the  plaintiff  in 
ejectment  had  likewise  brought  an  action  for  use  and  occupation 
of  the  same  premises  for  rent  which  had  accrued  subsequent  to  the 
time  of  the  demisa  Both  actions  came  on  to  be  tried  at  the  same 
assizes ;  and  in  the  action  for  use  and  occupation  it  was  objected 
that  it  was  an  action  founded  on  promises,  and  a  supposed  per* 
mission  by  the  plaintiff  to  the  defendant  to  occupy,  therefore  an 
acknowledgment  on  the  part  of  the  plaintiff  that  he  was  tenant, 
and  consequently  a  waiver  of  his  notice.  But  the  objec- 
tion *  was  overruled,  and  the  plaintiff  recovered,  first  in  [*  387] 
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the  ejectment^  and  afterwards  in  the  action  for  use  and  occupa- 
tion.  This  at  best  is  but  a  Nisi  Prius  determination ;  and  I  can 
find  no  principle  whatever  on  which  to  support  it  to  the  extent 
to  which  it  goes.  If  the  plaintiff  recovered  only  in  the  action 
for  use  and  occupation  to  the  time  of  the  demise  in  the  eject- 
ment, which  he  might  do  notwithstanding  his  declaration  claimed 
the  re^(  to  a  later  period,  I  think  the  case  is  good  law.  But  if  he 
recovered  rent  due  after  the  demise,  I  cannot  give  my  assent  to  it 
For  the  action  for  use  and  occupation  is  founded  on  contract ;  and 
unless  there  were  a  contract  either  express  or  implied,  the  action 
could  not  be  maintained,  as  was  held  by  Lord  Mansfield  in  the 
case  cited  at  the  bar  of  Carmier  v.  Mercer,  which  was  tried  about 
two  years  ago.  And  if  there  were  a  contract  subsisting  at  the 
time  of  the  demise,  the  ejectment  could  not  be  maintained. 

Two  other  cases  quoted  were  HamUy  v.  Trottf  Cowp.  371  (2  E. 
C.  1),  and  Ooodtitle  v.  North  and  others,  Dougl.  562.  But  as 
those  cases  do  not  seem  to  me  to  apply  to  the  present,  I  shall  pass 
them  over.  They  only  relate  to  the  questions,  what  actions  may 
be  maintained  against  an  executor  or  a  bankrupt,  and  what  die 
with  the  person,  or  are  barred  by  the  certificate. 

The  last  quoted  was  Feltham  v.  Terry  (cited  in  Cowp.  419), 
where  an  action  for  money  had  and  received  was  brought  against 
an  overseer  of  the  poor  to  recover  money  in  his  hands  which  had 
been  levied  on  a  conviction,  but  that  conviction  was  afterwards 
quashed;  and  the  Court  held  that  the  action  was  maintainable  for 
the  clear  money  in  the  defendant's  hands,  because  the  plaintiffs 
might  waive  the  tort  and  sue  for  the  clear  money  really  due.  I 
agree  that  he  may  do  so ;  but  in  the  present  case  the  plaintiff  has 
not  waived  the  tort :  he  has  brought  his  ejectment  and  obtained 
judgment  on  it,  which  is  insisting  on  the  tort ;  and  he  cannot  be 
permitted  to  blow  both  hot  and  cold  at  the  same  time.  The  action 
for  use  and  occupation,  and  the  ejectment,  when  applied  to  the 
same  time,  are  totally  inconsistent;  for  in  one  the  plaintiff  says 
the  defendant  is  his  tenant,  and  therefore  he  must  pay  him  rent ; 
in  the  other  he  says  he  is  no  longer  his  tenant,  and  therefore  he 
must  deliver  up  the  possession.  He  cannot  do  both.  The  plain- 
tiff's  counsel  admit  that  an  action  would  lie  for  the  mesne  profits ; 
it  is  of  course  after  ejectment,  and  may  be  maintained  without 
proving  any  title.  The  ejectment  is  the  suit  in  which  the 
[*  388]  *  defendant  is  considered  as  a  trespasser ;  and,  unless  the 
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jadgment  in  ejectment  be  laid  out  of  the  case,  the  tort  is  not 
waived.  The  defendant  stands  convicted  on  record  by  judgment 
as  a  trespasser  from  the  6th  of  April,  1785. 

Therefore,  I  am  of  opinion  that  the  plaintiflf  is  in  this  action 
entitled  to  recover  the  £81  15^.,  which  remained  unpaid  as  part 
of  the  half  year's  rent  due  on  the  22nd  of  November,  and  also  a 
proportional  part  of  the  rent  up  to  the  6th  of  April,  1785 ;  the 
defendant  having  continued  tenant  to  the  plaintiff  up  to  that  time, 
which  is  the  day  of  the  demise  laid  in  the  declaration  in  eject- 
ment But  I  think  he  is  not  entitled  in  this  action  to  recover 
any  rent  subsequent  to  that  day. 

Per  Curiam.  Let  the  postea  he  delivered  to  the  plaintiff, 

ENGLISH  NOTES. 

The  principle  of  interpretation  of  a  lease  "for  a  year  and  so  from 
year  to  year  "  laid  down  by  Buller,  J.,  in  the  above  principal  case, 
was  adopted  by  the  Court  in  Doe  d.  Chadimm  v.  Grreen  (1839),  9  Ad. 
&  El.  658.  The  agreement  there  was  to  let  '<  for  one  year  from  the  date 
hereof  (5th  January,  1836),  and  so  on  from  year  to  year,  until  the 
tenancy  hereby  created  shall  be  determined  as  after  mentioned  .  .  . 
three  months  shall  be  sufficient  notice  to  be  given  from  either  of  the 
parties.  The  landlord  on  the  29th  of  September,  1836,  served  a  notice 
to  quit  on  tlie  6th  of  January  next  ensuing,  or  whenever  else  your 
tenancy  expires."  It  was  held  that  the  tenancy  could  not  be  deter- 
mined until  the  end  of  the  second  year. 

AMERICAN  NOTES. 

This  case  is  cited  in  Jones  on  Mortgages,  sect.  776,  and  in  2  Washburn  on 
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Babcock  V.  Kennedy^  1  Vermont,  457 ;  18  Am.  Dec.  695 ;  Mannory  v.  U,  S.  Bank^ 
4  Alabama,  735;  Clarke  v.  Abbott,  1  Maryland  Chancery,  474.  See  Andermn 
V.  Bobbins,  82  Maine,  422 ;  8  Lawyers'  Rep.  Annotated,  568 ;  Bariley  v.  Phillips, 
179  Penn.  State,  175;  Higgins  v.  Turner,  61  Missouri,  249.  In  Nellis  v. 
Lathrop,  22  Wendell  (N.  Y.),  121 ;  34  Am.  Dec.  285,  Cowex,  J.,  said :  •*  If  the 
landlord  part  with  his  title,  pending  the  lease,  the  duty  of  the  tenant,  includ- 
ing that  of  paying  rent,  is  due  to  the  assignee,''  &o. 

Where  a  prior  mortgagee  enters  upon  the  land  for  condition  broken,  and 
the  lessee  attorns  to  him,  the  lessee  becomes  the  tenant  of  the  mortgagee,  but 
until  such  entry  and  attornment,  or  until  the  mortgagee  requires  the  tenant 
to  pay  rent  to  him,  the  mortgagee  and  the  lessee  arc?  strangers.  Holmes  v. 
Turner's  Falls  S.  Co,,  142  Massachusetts,  590. 
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This  doctrine  is  also  found  in  Breeding  v.  Tayhr,  13  Kentucky,  481 ;  Tounu- 
end  V.  Isenberger,  45  Iowa,  670 ;  Carson  v.  Criglery  9  Bradwell  (Illinois  App. 
Ct.),  83.  So  where  the  lessor's  interest  is  sold  on  execution  or  under  decree. 
Ferguson  v.  Hardy,  59  Georgia,  758;  Stevenson  v.  Hancock,  72  Missouri,  612; 
Hand  T.  LUes,  56  Alabama,  143. 

The  second  branch  of  the  rule  is  sustained  by  Featherstonhaugh  y.  Brad' 
show,  1  Wendell  (N.  Y.),  134  (citing  the  principal  case) ;  Welch  t.  Adams, 
1  Metcalf  (Mass.),  494. 


No.  49.  — JOHNSTONE  v.  HUDLESTONR 
(K.  B.  1825.) 

KULE. 

A  TENANCY  from  year  to  year  is  not  determined  by  the 
parol  acceptance  of  an  invalid  notice  to  quit. 

JohiiBtone  v.  Euddlestone* 

4  Bam.  &  Cress.  922-940  (28  R.  R.  505). 

Landlord  and  Tenant.  —  Notice  to  quit.  —  Invalid  Notice. 

[922]  A  tenant  held  under  a  demise  from  the  26th  day  of  March  for  one 
year  then  next  ensuing,  and  fully  to  be  complete  and  ended,  and  so 
from  year  to  year,  for  so  long  as  the  landlord  and  tenant  should  respectively 
please.  The  tenant,  after  having  held  more  than  one  year,  gave  a  parol  notice 
to  the  landlord  less  than  six  months  before  the  25th  day  of  March,  that  he 
would  quit  on  that  day,  and  the  landlord  accepted  and  assented  to  the  notice. 
Held,  on  demurrer  in  replevin,  that  the  tenancy  was  not  thereby  determined, 
there  not  having  been  either  a  sufficient  notice  to  quit,  or  a  surrender  in 
writing,  or  by  operation  of  law,  within  the  meaning  of  the  Statute  of  Frauds. 

Held,  secondly,  that  the  tenant  having  holden  over  after  the  expiration  of 
the  time  mentioned  in  the  notice  to  quit,  the  landlord  was  not  entitled  to 
distrain  for  double  rent  under  the  statute  11  Geo.  II.,  c.  19,  s.  18,  inasmuch 
as  that  statute  applied  to  those  cases  only  where  the  tenant  had  the  power  of 
determining  his  tenancy  by  a  notice,  and  where  he  actually  gave  a  valid  notice 
sufficient  to  determine  it. 

Declaration  in  replevin.  Avowry  that  before  and  at  the  time 
of  making  the  demise  thereinafter  mentioned,  and  befoie  and  at 
the  said  time  when,  &c ,  the  defendant  Hudlestone  was  seised  in 
his  demesne  as  of  fee  of  and  in  the  tenements  and  premises  de- 
mised, of  which  the  dwelling-house  and  out-house  in  which,  &c. , 
was  part  and  parcel,  and  being  so  seised  theretofore  and  before  the 
said  time  when,  &c.,  to  wit,  on  the  24th  March,  1821,  at,  &c., 
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demised  to  the  plaintiff  certain  tenements  and  premises  of 
which  the  said  dwelling-house  *and  out-house  was  part  [*923] 
and  parcel,  to  hold  the  same  to  the  plaintiff  from  the  26th 
March,  inclusive  then  next,  for  one  year  then  next  ensuing,  and 
fully  to  be  complete  and  ended,  and  so  from  year  to  year  for  so 
long  time  as  the  defendant  and  the  plaintiff  should  respectively 
please,  at  the  rent  or  sum  of  £52  10s.,  payable  half  yearly,  on 
the  29th  September  and  25th  March,  in  every  year.  By  virtue  of 
which  demise  the  plaintiff  on  the  24th  March,  1821,  entered  into 
and  upon  the  said  demised  tenements  and  premises,  and  was  pos- 
sessed thereof.  And  being  so  possessed,  before  the  25th  of  March, 
1824,  to  wit,  on  the  19th  December,  1823,  at,  &c.,  gave  the  de- 
fendant, H. ,  notice  that  he,  plaintiff,  would  quit  and  deliver  up 
possession  of  the  demised  tenements  so  by  him  holden  as  aforesaid, 
on  the  said  25th  day  of  March,  1824,  and  the  defendants  in  fact 
say,  that  the  plaintiff'  did  not,  nor  would  on  the  day  and  year  last 
aforesaid,  quit  or  deliver  up  possession  of  the  said  demised  tene- 
ments and  premises  pursuant  to  the  notice,  but  refused  so  to  do, 
and  held  over  and  continued  in  possession  of  the  demised  tene- 
ments and  premises  from  the  day  and  year  last  aforesaid,  until 
the  said  time  when,  &a,  whereby  the  plaintiff  became  liable  to 
pay  to  the  defendant  H. ,  during  the  time  he  so  continued  in  pos- 
session after  the  25th  March,  1824,  as  aforesaid,  the  yearly  rent 
or  sum  of  £105,  being  at  the  rate  of  double  the  rent  or  sum  which 
the  plaintiff  would  otherwise  have  paid  in  case  the  said  notice  had 
not  been  so  given.  And  because  the  sum  of  £52  10«. ,  of  the  said 
rent  or  sum  of  £105  for  one  half  year  next  before  and  ending  on 
the  29th  of  September,  1824,  and  from  thence,  until,  and  at  the 
said  time  when,  &c. ,  was  due,  &c. ,  in  arrear  from  the  plaintiff  to 
the  defendant,  H.,  he  in  his  own  right,  well  avowed, 
*  and  the  other  defendant,  as  his  bailiff,  acknowledged  the  [*  924] 
taking  of  the  goods  and  chattels  as  a  distress.  Flea  in 
bar,  that  the  said  notice  so  given  by  the  plaintiff  to  the  defend- 
ant, H. ,  was  given  less  than  six  months  before  the  25th  day  of 
March,  1824,  that  is  to  say,  three  months  and  six  days  only  before 
the  said  25th  day  of  March,  1824,  to  wit,  on  the  said  19th  day  of 
December,  1823,  and  that  the  said  notice  was  not  in  writing,  and 
this,  &c.  Beplication,  that  though  true  it  is  that  the  said  notice 
so  given  by  the  plaintiff  to  the  defendant  was  given  less  than  six 
months  before  the  25th  day  of  March,  1824,  and  that  the  said 
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notice  was  not  in  writing ;  nevertheless,  for  replication  the  defend- 
ants say  that  the  said  demise  in  that  avowry  and  cognizance  men- 
tioned was  not  created  by  deed,  but  was  and  is  a  parol  demise, 
and  that  the  said  defendant,  Hudlestone,  accepted  the  said  notice 
to  quit,  so  given  by  the  plaintiff  to  the  defendant  as  aforesaid, 
and  recognised,  assented  to,  and  adopted  the  same.  Demurrer  and 
joinder. 

Pattbson  in  support  of  ti\e  demurrer.  —  The  question  in  this 
case  is,  whether  the  landlord,  who  is  the  defendant  in  replevin,  is 
entitled  to  distrain  for  double  rent  under  the  statute  11  Geo.  IL, 
c.  19,  s.  18,  the  tenancy  not  having  been  determined  by  half  a 
year's  notice  to  quit.  The  notice  given  by  the  tenant,  that  he 
would  quit  at  the  end  of  three  calendar  months,  of  itself  is  clearly 
not  sufl&cient  to  determine  a  tenancy  from  year  to  year.  But  the 
question  raised  by  the  pleadings  is,  whether  the  acceptance  anti 
assent  to  the  notice  to  quit  by  the  landlord  made  it  binding  on 
the  tenant  to  quit  at  the  time  mentioned  in  the  notice,  so  as  to 
entitle  the  landlord  to  distrain  for  double  rent     Now  it  is  clear 

that  half  a  year's  notice  to  quit  is  necessary  in  order  to 
[*925]   determine  a  *  tenancy  from  year  to  year,  but  it  will  be 

argued  that  the  assent  of  the  landlord  to  the  notice  to 
quit  made  it  operate  as  a  present  surrender  of  the  tenant's  interest. 
At  the  time  when  that  notice  was  given,  the  tenant  had  a  subsist- 
ing term  in  the  premises,  and  then  by  the  Statute  of  Frauds  that 
term  could  not  be  surrendered,  except  by  note  in  vrriting,  or  by 
act  and  operation  of  law.  Mollet  v.  Brai/ne,  2  Camp.  103  (11  B. 
R  676).  The  notice  to  quit,  unless  it  were  binding  on  the  ten- 
ant at  the  time  when  it  was  given,  was  no  more  than  a  proposal 
on  the  part  of  the  tenant  to  quit  at  a  given  period,  which  the  land- 
lord might  or  might  not  agree  to.  If  the  landlord  did  assent  to  it 
immediately,  it  would  then  operate  as  an  agreement  between  the 
landlord  and  tenant  that  the  latter  should  yield  up  his  interest  at 
a  given  period,  but  a  surrender  is  an  actual  yielding  up  of  an 
estate  for  life  or  year  to  him  that  hath  an  immediate  estate  and 
reversion.  It  would  be  directly  contrary  to  the  intention  of  the 
parties  to  construe  the  agreement  in  this  case  as  a  surrender  at  the 
time  when  the  notice  to  quit  was  given;  and  when  it  expired 
the  tenant  refused  to  yield  up  his  interest  But  assuming  that 
such  an  agreement  might  operate  as  a  surrender,  either  at  the  time 
when  the  notice  to  quit  was  given,  or  when  it  expired,  it  would 
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80  operate,  not  by  act  and  operation  of  law,  but  by  reason  of  the 
agreement  of  the  parties ;  and  the  Statute  of  Frauds  then  requires 
that  such  a  surrender  should  be  in  writing.  This  is  distinguish- 
able from  Thomas  v.  Cook,  2  B.  4&  Aid.  119  (20  B.  B.  374),  be- 
cause,  in  that  case,  there  was  an  actual  change  of  possession. 
Besides,  the  Court  of  Exchequer  have  decided  upon  this  very 
notice  in  Doe  demise  of  Hudleston  v.  Johnstone,  1  McClel- 
and  &  Younge,  141,  ttiat  although  *  it  was  assented  to  by  [*  926J 
the  landlord,  that  did  not  entitle  him  to  maintain  an 
ejectment.  It  appeared  that  after  the  landlord  had  accepted  the 
offer,  he  gave  notice  that  the  estate  would  be  let  by  auction  ou 
the  6th  of  January,  1824,  and  that  Johnstone  attended  the  letting, 
and  offered  a  rent  of  £40  a  year,  but  another  person  offered  £52  a 
year,  and  was  declared  the  tenant  Johnstone  then  proposed  the 
same  sum,  but  his  proposal  was  rejected,  and  he  refused  to  quit. 
It  was  contended  that  the  tenant's  offer  to  give  up  the  possession 
at  the  end  of  the  year,  and  the  acceptance  of  that  offer  by  the 
landlord  followed  by  the  reletting  of  the  premises  (which  must  be 
taken  to  have  been  with  the  tenant's  consent)  amounted  to  a  sur- 
render by  act  and  operation  of  law,  within  the  statute  29  Car.  II., 
c.  3 ;  and,  secondly,  that  there  was  a  mutual  agreement  to  waive 
half  a  year's  notice  in  writing,  and  adopt  one  by  parol  within 
that  time ;  that  the  latter,  therefore,  was  a  reasonable  notice,  and 
that  the  law  required  nothing  more;  but  it  was  held  that  the 
tenancy  was  not  determined,  there  not  having  been  either  a  suffi- 
cient notice  to  quit,  or  a  surrender  by  operation  of  law. 

Assuming,  therefore,  that  the  tenancy  has  not  been  determined, 
the  question  then  is,  whether  the  landlord  is  entitled  to  distrain 
for  double  rent  under  the  statute  11  Geo.  II.,  c.  19,  s.  18,  in  con- 
sequence of  the  tenant's  having  given  a  notice  to  'quit,  which  was 
not  binding  either  upon  him  or  the  landlord.  The  mischiefs  in- 
tended to  be  remedied  are  specified  in  the  recital  of  that  section. 
The  object  of  the  Legislature  appears  to  have  been  to  remedy  the 
inconvenience  resulting  to  landlords  where  tenants  having  power 
to  determine  leases  by  giving  notice  to  quit,  refuse  to 
deliver  up  possession  when  the  landlord  *ha8  agreed  with  [*927] 
another  tenant.  The  statute,  therefore,  contemplates  a 
case  where  a  landlord  is  put  to  inconvenience  in  consequence  of 
the  tenant's  giving  a  notice  to  quit,  by  which  the  tenant  had 
power  to  determine  his  lease.     Now  the  tenant  in  this  case  had 

VOL.  XV.  —  41 


642  LANDLORD  AND  TENANT. 


Ho.  49.  — Johnitone  ▼.  Hndleftone,  4  Ban.  &  Crew.  927,  938. 

no  power  to  determine  his  tenancy  by  the  notice  which  he  gave, 
and  that  must  have  been  known  to  the  landlord,  and,  therefore, 
he  could  not  sustain  the  inconvenience  contemplated  by  the  stat- 
ute. This,  therefore,  was  not  a  case  within  the  mischiefs  in- 
tended to  be  remedied.  It  is  true  that  the  enacting  words  of  the 
section  are  larger  and  sufficient  to  comprehend  the  present  case, 
but  they  must  be  construed  together  with  the  words  of  the  recital, 
and  efifect  must  be  given  to  all  the  words  of  the  section.  The  en- 
acting words  are  "  that  in  case  the  tenant  give  notice  of  his  inten- 
tion to  quit  at  a  time  mentioned  in  the  notice,  and  does  not 
deliver  up  possession,  then  he  shall  pay  double  rent. "  Now  con- 
struing these  words  with  reference  to  the  mischief  to  be  remedied, 
viz.,  the  inconvenience  resulting  to  landlords  in  consequence  of 
tenants  who  have  power  to  determine  their  leases  by  giving  notice 
to  quit,  refusing  to  deliver  up  possession  when  the  landlord  has 
agreed  with  another  tenant;  the  notice  of  the  intention  to  quit, 
mentioned  in  the  enacting  part,  must  be  a  notice  by  the  giving  of 
which  the  tenant  has  power  to  determine  his  tenancy. 

There  is  no  authority  to  show  that  a  tenant  is  liable  to  double 
rent  where  his  tenancy  has  not  been  duly  determined  by  a  valid 
notice  to  quit.  In  Timmins  v.  Howlinson,  3  Burr.  1603, 
[*928]  it  was  decided  that  a  lease  by  parol  was  a  *  holding  over 
within  the  statute,  and  that  a  parol  notice  to  quit  by  the 
tenant  was  sufficient  to  make  him  liable  for  double  rent  in  case 
he  held  over ;  and  although  the  notice  there  was  to  quit  at  the 
end  of  three  months,  no  question  was  made  as  to  the  validity  of 
the  notice  in  that  respect.  Messenger  v.  Armstrong,  1  T.  R  53 
(1  E.  R  148),  is  not  in  point,  because  that  was  an  action  for 
double  the  yearly  value  after  notice  given  by  the  landlord,  as 
appears  by  Selwyn's  N.  R  712  n.  In  Farrance  v.  Mkington, 
2  Camp.  591  (11  R  R  807),  a  tenant  from  year  to  year  gave  his 
landlord  notice  to  quit  as  soon  as  he  got  another  situation,  but 
did  not  quit,  and  Lord  Ellenborough  held  that  he  was  not  liable 
for  double  rent,  and  he  intimated  an  opinion  that  the  notice  must 
be  one  binding  upon  the  landlord.  The  statute  4  Geo.  11. ,  c.  28, 
applies  in  terms  to  those  cases  only  where  the  tenant  holds  over 
after  the  determination  of  his  term.  The  statute  11  Geo.  II.,  c. 
19,  s.  18,  is  a  statute  in  pari  materia,  and  ought  to  be  construed 
with  reference  to  the  enactments  of  the  former  statute.  The 
former  statute  gives  the  landlord  double  the  yearly  value,  if  the 
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tenant  holds  over  after  a  notice  to  quit  given  by  the  landlord. 
The  latter  statute  gives  double  the  yearly  rent,  if  he  holds  over 
after  a  notice  to  quit  given  by  himself. 

Parke,  contra,  —  It  does  not  appear  by  the  allegation  in  the  plea 
that  the  notice  to  quit  was  not  a  notice  to  quit  at  the  end  of  half 
a  year.  The  allegation  is,  that  the  notice  was  given  less  than  six 
months  before  the  25th  March,  1824  But  that  may 
mean  calendar  months,  *and  if  so,  there  might  be  more  [*929] 
than  half  a  year's  notice ;  and  Doe  v.  Green,  4  Esp.  198, 
is  an  authority  to  show  that  a  notice  for  less  than  six  calendar 
months  is  sufficient  But,  assuming  that  it  does  sufficiently  appear 
that  less  than  half  a  year's  notice  was  given,  still  that  notice  hav- 
ing been  accepted  and  assented  to  by  the  landlord,  was  sufficient 
to  determine  the  tenancy  on  two  grounds :  first,  because  the  par- 
ties agreed  to  consider  it  a  reasonable  notice  to  quit;  secondly, 
because  it  operated  as  a  surrender  by  operation  of  law.  But 
assuming  that  the  tenancy  was  not  determined,  still  the  tenant 
having  held  over  after  having  given  a  notice  to  quit,  the  landlord 
was  entitled  to  distrain  for  double  rent.  At  all  events  he  is 
entitled  to  recover  the  single  rent  As  to  the  first  point,  the  parol 
notice  to  quit  in  less  than  half  a  year  having  been  accepted  and 
assented  to  by  the  landlord,  is  sufficient  not  to  destroy  the  ten- 
ant's then  subsisting  term  for  the  current  year,  but  to  prevent  the 
commencement  of  a  new  term,  which  otherwise  would  commence 
at  the  beginning  of  the  following  year.  The  interest  of  the  ten- 
ant in  the  premises  for  the  current  year  could  only  be  determined 
by  a  surrender  in  writing,  but  it  does  not  therefore  follow  that  a 
new  interest  for  a  second  year  may  not  be  prevented  from  com- 
mencing, by  a  notice  which  both  parties  have  agreed  to  consider 
reasonable.  The  nature  of  a  tenancy  from  year  to  year  is  thus 
explained  by  Lord  Mansfield,  in  Right  v.  Darly,  1  T.  E.  159 
(p.  616,  ante) :  "  If  there  be  a  lease  for  a  year,  and  by  consent  of  both 
parties  the  tenant  continue  in  possession  afterwards,  the  law  im- 
plies a  tacit  renovation  of  the  contract  They  are  supposed  to 
have  renewed  the  old  agreement,  which  was  to  hold  for  a 
year.  But  *  then  it  is  necessary,  for  the  sake  of  conven-  [*  930] 
ience,  that  if  either  party  should  be  inclined  to  change  his 
mind,  he  should  give  the  other  half  a  year's  notice  before  the 
expiration  of  the  next  or  any  following  year. "  In  order  to  deter- 
mine a  tenancy  from  year  to  year,  the  law  requires  only  that  a 
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reasonable  notice  should  be  given.  Per  Wilmot,  J. ,  Timmins  v. 
Mawlinson,  3  Biut.  1609.  Generally  speaking,  half  a  year's 
notice  is  deemed  reasonable,  but  it  is  competent  to  parties  to 
agree  to  determine  the  tenancy  upon  a  shorter  notice,  and  here 
they  have  so  done.  Shirley  v.  Newman,  1  Esp.  266  (5  R  E. 
737),  is  expressly  in  point  There  three  months'  notice  only  was 
given,  and  the  lessor  neither  expressed  assent  nor  dissent,  but  he 
took  the  rent  up  to  the  time  when  the  defendant  quitted ;  and  Lord 
Kenyon  held  that  this  was  a  waiver  of  a  regular  notice  to  quit, 
and  an  acquiescence  on  the  part  of  the  lessor.  He  said,  that,  **  in 
the  case  of  a  tenancy  from  year  to  year,  no  notice  short  of  six 
months,  and  determinable  with  the  year,  was  sufficient,  but  that 
by  agreement  the  parties  might  dispense  with  the  notice,  and  the 
acquiescence  of  the  parties  was  presumptive  evidence  of  such 
agreement*  Secondly,  in  this  case  there  was  a  surrender  by 
operation  of  law.  In  the  cases  referred  to  on  the  other  side,  the 
notices  given  were  to  quit  in  the  middle  of  the  current  year.  But 
the  tenant,  having  an  existing  interest  at  that  time,  could  not  sur- 
render it  except  by  notice  in  writing.  This  observation  applies  to 
Thomson  v.  Wilson,  2  Stark.  379  (20  R  R  696),  and  Mollett  v. 
Brayne,  2  Camp.  591  (11  R  R  807).  It  is  to  be  observed,  how- 
ever, that  in  Whitehead  v.  Clifford,  5  Taunt  518  (15  R  R  579), 

GiBBS,  Ch.  J. ,  said,  that  it  might  be  proper  to  consider  the 
[*931]  latter  case   when  the  like  *  circumstances  should  arise. 

Suppose  that  the  landlord  and  tenant  had  agreed  at  Christ- 
mas that  the  landlord  should  demise  to  the  tenant  for  a  quarter  of 
a  year,  and  that  the  tenant  had  accepted  that  demise,  that  would 
have  operated  as  a  surrender  of  the  former  term.  Now  here  the 
notice  given  by  the  tenant,  and  accepted  by  the  landlord,  in  point 
of  legal  eflFect,  operated  as  a  new  demise  from  the  landlord  to  the 
tenant  for  a  quarter  of  a  year  from  Christmas  to  Lady -day,  and, 
consequently,  as  a  surrender  of  the  former  term.  Tho-mas  v.  Cook 
is  expressly  in  point 

But  assuming  that  the  tenancy  was  not  determined,  still  the 
tenant  having  given  the  landlord  a  notice  to  quit,  and  not  having 
quitted  in  pursuance  of  it,  was  liable  under  the  Stat  11  Geo.  11. , 
c.  19,  s.  18,  to  pay  double  rent;  for  here  the  tenant  had  the  power 
to  determine  the  tenancy,  he  gave  the  notice,  and  refused  to  de- 
liver up  the  possession.  It  is  a  case,  therefore,  within  the  very 
words  of  the  enacting  part  of  the  section,  and  this  statute  must  be 
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construed  by  itself,  and  not  with  reference  to  the  enactments  in 
the  statute  4  Geo.  IL ,  a  28.  There  is  a  material  distinction  be- 
tween the  two  statutes.  The  statute  4  Geo.  11.,  c  28,  requires 
that  there  should  be  a  demand  of  possession,  and  a  notice  in  writ- 
ing by  the  landlord.  The  statute  11  Geo.  IL,  o.  19,  s.  18,  re- 
quires no  such  thing ;  and  it  recognises  the  party  by  the  name  of 
tenant,  which  the  first  statute  does  not  The  latter  statute  also 
gives  the  landlord  a  right  to  distrain  for  double  rent,  which  is  a 
remedy  applicable  only  to  the  relation  of  landlord  and  tenant  It 
therefore  contemplates  a  continuance  of  the  tenancy  after  the  time 
when  the  notice  to  quit  has  expired.  At  all  events,  the  defend- 
ant is  entitled  to  the  single  rent ;  for  it  appears  that  the 
plaintiff  continued  *  to  hold  as  tenant  after  an  insufficient  [*  932] 
notice  to  quit  had  been  given ;  and  the  defendant  may  re- 
cover a  part  of  the  entire  sum  which  he  claims. 

Baylby,  J.  — I  am  of  opinion  that  the  notice  to  quit  in  this 
case  was  not  sufficient  to  determine  the  tenancy  from  year  to  year, 
so  as  to  enable  the  landlord  to  maintain  an  ejectment  or  to  dis- 
train for  double  rent  under  the  statute  of  the  11  Geo.  II. ,  c.  19, 
s.  18,  and  I  am  also  of  opinion  that  he  is  not,  under  this  avowry, 
entitled  to  claim  the  single  rent  The  original  tenancy  is 
averred  in  the  avowry  to  be  not  a  tenancy  for  a  year  only,  but 
from  the  26th  of  March  for  one  year  fully  to  be  complete  and 
ended,  and  so  op  from  year  to  year  for  so  long  time  as  the  plaintiff 
and  defendant  shall  respectively  please.  So  that  as  soon  as  the 
last  half  year  of  each  year  had  commenced,  the  tenant  had  an 
interest  in  the  premises  for  one  year  and  a  half.  The  term,  there- 
fore, was  to  have  continuance  until  some  act  were  done  to  deter- 
mine the  tenancy.  Now,  the  law  requires  that  there  must  be  half 
a  year's  notice  to  quit  in  order  to  determine  such  a  tenancy.  It 
has  been  contended  that  the  allegation  in  the  plea  that  the  notice 
was  given  less  than  six  months  before  the  25th  March,  1824,  may 
be  taken  to  mean  that  it  was  given  less  than  six  calendar  months, 
and  therefore  that  it  may  have  been  given  more  than  half  a  year. 
But  in  legal  proceedings  the  word  *  months  "  means  lunar  months, 
unless  the  contrary  appear  to  be  the  meaning  from  the  subject- 
matter  to  which  that  term  is  applied.  Six  lunar  months  must 
necessarily  be  less  than  half  a  year,  and,  therefore,  there  has  not 
been  the  notice  required  by  law  to  determine  the  tenancy.  At  the 
time   when   this  notice  was  given   the  tenant  had  an  interest 
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[*933]  for  a  year  or  more  in  the  *land;  and  that  could  not  be 
put  an  end  to  by  a  parol  notice  to  quit  at  the  expiration 
of  three  months.  The  Statute  of  Frauds,  29  Car.  II. ,  c.  3,  s.  3,  says, 
**  that  no  leases  or  estates,  or  interests  either  of  freehold  or  terms 
of  years,  or  any  uncertain  interest  in  any  lands,  tenements,  or 
hereditaments,  shall  be  surrendered,  unless  it  be  by  deed  or  note 
in  writing,  or  by  act  and  operation  of  law."  It  is  said  that 
although  a  parol  notice  to  quit  at  the  end  of  three  months  may  not 
of  itself  be  sufficient  to  determine  a  tenancy  from  year  to  year, 
yet  that  such  notice  having  been  given  by  the  tenant,  and  accepted 
by  the  landlord,  may  operate  as  a  surrender  of  the  residue  of  the 
term  by  operation  of  law.  And  Thomas  v.  Cook,  2  B.  &  Aid.  119 
(20  E.  R  374),  has  been  relied  upon  as  an  authority  in  point 
There  Thomas  had  let  a  house  to  Cook  as  tenant  from  year  to 
year;  Cook  underlet  to  one  Perks,  an  under-tenant,  commencing 
at  Christmas,  1816,  and  at  Lady-day,  1817,  distrained  upon  the 
under-tenant  for  rent.  Eent  then  being  due  from  Cook  to  Thomas, 
he  gave  notice  to  the  under-tenant  not  to  pay  the  rent  to  Cook ; 
and  upon  the  latter's  refusing  to  take  the  under-tenant's  bill  for 
the  amount  due,  Thomas  agreed  to  take  it  himself  in  payment  of 
the  rent  due  from  Cook  to  him,  saying  that  he  would  not  have 
anything  further  to  do  with  Cook;  and  afterwards,  in  October, 
1817,  Thomas  himself  distrained  the  goods  of  Perks  for  rent  in 
arrear.  Now  in  that  case  there  was  not  only  a  declaration  by  the 
original  landlord  that  he  would  no  longer  consider  Cook  as  his 
tenant,  but  there  was  an  acceptance  by  him  of  another  person  as 
his  tenant,  and  that  acceptance  was  assented  to  by  Cook.  The 
original  tenant  was  not  only  willing  to  yield  up  his  in- 
[*  934]  terest  in  the  premises,  but  *  the  landlord  was  willing  to 
accept  it ;  and  he  did  accept,  for  he  treated  Perks  as  his 
tenant,  thereby  showing  that  he  considered  the  old  term  as  at  an 
end.  The  possession  of  the  premises  had  been  previously  trans- 
ferred to  the  under-tenant  That  case,  therefore,  only  decided 
that  where  there  had  been  a  change  of  possession,  and  an  agree- 
ment between  the  landlord  and  tenant  that  the  former  should 
accept  the  person  in  possession  as  his  tenant  from  a  given  period, 
the  law,  in  order  to  effectuate  the  intention  of  the  parties,  would 
work  a  surrender  of  the  original  tenant's  interest  in  the  same  way 
as  it  does  when  a  lessee  for  a  term  of  years,  during  the  term, 
accepts  from  the  lessor  a  new  lease.     In  that  case,  as  the  second 
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lease  cannot  be  good  unless  there  was  a  previous  surrender  of  the 
first,  and  as  the  lessee  by  accepting  the  second  lease  admits  the 
ability  of  the  lessor  to  demise,  the  law,  in  order  to  effectuate 
the  intention  of  the  parties,  that  the  second  lease  shall  take  effect, 
works  a  surrender  of  the  first  In  this  case  the  tenant  remained 
in  possession  of  the  premises,  and  no  act  was  done  by  the  land- 
lord to  show  that  he  considered  the  old  term  to  be  at  an  end.  It 
is  said  that  the  landlord  adopted  the  notice  to  quit ;  but  assuming 
that  the  assent  of  the  landlord  to  such  a  notice  would  in  any  case 
be  sufficient  to  make  it  binding  upon  him,  it  ought  to  be  shown 
that  notice  of  that  assent  was  given  to  the  tenant  For  until  that 
assent  was  notified  to  the  tenant,  the  notice  to  quit  was  no  more 
than  a  proposal  made  by  the  latter  to  quit  at  a  certain  time ;  by 
law  he  could  not  compel  the  landlord  to  accept  I  am  of  opinion, 
however,  that  even  if  it  had  appeared  upon  the  face  of  the  plead- 
ings that  the  landlord  had  assented  by  parol  to  accept  the  pos- 
session of  the  premises  at  the  time  mentioned  in  this 
*  notice  to  quit,  it  would  not  have  been  such  an  acceptance  [*  935] 
of  that  notice  to  quit  by  the  landlord  as  would  have  oper- 
ated as  a  surrender  of  the  tenant's  interest  The  notice  given  by 
the  tenant  being  one  which  the  landlord  might  treat  as  a  nullity, 
it  would  continue  inoperative  until  the  landlord  assented  to  it 
When  that  assent  was  given,  the  effect  of  it  would  be  to  make  the 
notice  to  quit  operate  as  an  agreement  between  the  parties  that 
the  tenant  should  yield  up  his  interest  at  the  time  mentioned  in  the 
notice.  Assuming  that  the  assent  by  the  landlord  to  such  a  notice 
may  make  it  operate  as  a  surrender  of  the  tenant's  interest  (upon 
which  I  give  no  opinion),  it  must  operate  as  an  actual  surrender, 
by  reason  of  the  agreement  of  the  parties,  and  not  as  a  surrender 
by  operation  of  law.  But  the  Statute  of  Frauds  requires  that  such 
a  surrender  should  be  by  note  in  writing.  I  think,  therefore,  that 
if  the  landlord  was  willing,  and  intended  to  accept  this  notice  to 
quit,  he  ought,  in  order  to  have  made  it  binding  on  himself  and 
on  the  tenant,  to  have  expressed  that  assent  in  writing.  Not  hav- 
ing bound  himself  by  an  assent  in  writing  to  treat  it  as  such,  I 
think  the  tenant  was  not  bound  to  quit  at  the  time  specified  in 
this  notice,  so  as  to  entitle  the  landlord  to  maintain  an  ejectment. 
Then  the  question  is,  whether,  although  the  notice  be  not  bind- 
ing so  as  to  entitle  the  landlord  to  bring  ejectment,  it  is  so  far 
binding  on  the  tenant  as  to  make  him  liable  to  pay  the  double 
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rent  under  the  statute  11  Geo.  11. ,  c.  19,  s.  18.  I  am  of  opinion 
that  that  statute  was  intended  to  give  the  landlord  a  remedy  for 
double  rent  in  those  cases  only  where  the  tenant  has  given  a  notice 
binding  upon  him  to  quit  at  the  expiration  of  the  time 
[*  936]  specified  in  the  notice,  and  upon  which  the  landlord  *  might 
at  that  time  have  acted,  and  brought  an  ejectment.  I 
think  that  the  Legislature  did  not  intend  to  punish  the  tenant  for 
his  caprice,  but  to  reimburse  the  landlord  for  any  injury  he  might 
sustain  by  losing  his  bargain  with  a  new  tenant  The  18th  sec- 
tion of  the  statute  recites,  *  That  whereas  great  inconveniences 
have  happened,  and  may  happen  to  landlords  whose  tenants  have 
power  to  determine  their  leases,  by  giving  notice  to  quit  the 
premises  by  them  holden,  and  yet  refusing  to  deliver  up  the  pos- 
session, when  the  landlord  hath  agreed  with  another  tenant  for 
the  same."  Now  what  inconvenience  can  result  to  a  landlord 
from  receiving  a  notice  to  quit  in  which  he  is  not  bound  to  acqui- 
esce ?  The  law  does  not  warrant  him  to  expect  that  the  tenant 
will  quit  at  the  expiration  of  the  time  mentioned  in  such  notice. 
Where  tenants  have  power  to  determine  their  tenancy  by  giving  a 
notice  to  quit,  they  are  bound,  in  order  to  determine  the  tenancy, 
to  give  such  a  notice  as  the  law  requires ;  and  if  a  landlord,  with- 
out such  a  notice,  agrees  to  let  his  lands  to  another  tenant,  he  does 
it  at  his  own  peril.  It  is  true  that  the  enacting  words  are  carried 
beyond  the  recital ;  but  I  think  that  efifect  must  be  given  to  all  the 
words  of  the  clause,  and  that  the  enacting  words  must  be  con- 
strued with  reference  to  the  mischief  intended  to  be  remedied. 
The  enacting  words  are,  *  That  in  case  any  tenant  shall  give 
notice  of  his  intention  to  quit  the  premises  by  him  holden,  at  a 
time  mentioned  in  such  notice,  and  shall  not  accordingly  deliver 
up  the  possession  thereof  at  the  time  in  such  notice  contained, 
that  then  the  said  tenant,  his  executors,  &c.,  shall  from  thence- 
forward pay  to  the  landlord  double  the  rent  or  sum  which  he 
should  otherwise  have  paid."  The  fair  construction  of  that 
clause  appears  to  be,  that  it  shall  only  apply  in  case 
[*937]  *the  tenant  shall  give  the  notice  contemplated  in  the  pre- 
amble, viz. ,  such  a  notice  as  the  tenant  has  power  to  give 
in  order  to  determine  the  tenancy,  and  so  as  to  make  it  binding  on 
the  landlord  to  accept  possession  of  the  premises.  If  that  were 
not  so,  the  consequence  would  be,  that  if  a  tenant  having  twenty- 
one  years  by  lease,  gave  notice  that  he  would  quit  at  the  end  of 
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the  first  year  of  the  term,  he  would  be  liable  to  pay  double  rent 
from  that  period,  although  the  landlord  could  not,  in  contempla- 
tion of  law,  be  injured  by  receiving  a  notice  which  he  was  not 
bound  to  act  upon.  It  is  supposed  that  the  case  of  Timmins  v. 
Bawlinson,  3  Burr.  1603,  has  established  that  a  notice  to  quit, 
given  less  than  half  a  year  before  the  expiration  of  the  time  men- 
tioned in  such  notice,  is  sufficient  to  entitle  a  landlord  to  main- 
tain an  action  for  double  rent ;  but  such  a  conclusion  is  not  fairly 
to  be  deduced  from  that  case.  There  the  lease  was  not  alleged  to 
be  from  year  to  year,  but  for  one  year  only ;  and  if  that  be  so,  then 
the  tenant  was  bound  to  quit  at  the  end  of  that  year,  without  any 
notice  whatever.  The  only  case  which  raises  any  degree  of  doubt 
upon  the  question  is  that  of  Shirley  v.  Newman,  1  Esp.  266  (5  R 
R  737).  In  that  case  Lord  Kenyon  seems  to  have  thought  that 
an  agreement  by  the  landlord  to  accept  less  than  half  a  year's 
notice  was  sufficient  to  put  an  end  to  the  tenancy ;  but  the  ques- 
tion upon  the  Statute  of  Frauds  was  not  presented  to  his  attention. 
There  is  also  this  essential  difference  between  that  case  and  this, 
that  there  the  tenant  had  actually  quitted  possession  of  the  prem- 
ises. Upon  the  whole,  therefore,  I  am  of  opinion  that 
the  interest  of  the  tenant  not  having  been  *  determined  by  [*  938] 
a  valid  notice  to  quit,  and  there  being  no  surrender  in 
writing,  or  by  act  and  operation  of  law,  within  the  Statute  of 
Frauds,  the  landlord  was  not  entitled  either  to  bring  an  ejectment 
or  to  recover  double  rent 

Then  it  is  said  that  the  defendant  is  entitled  under  this  avowry 
to  claim  the  single  rent  It  is  true  that  if  a  defendant  in  replevin 
claims  more  than  is  due  to  him,  he  may  recover  what  is  due,  pro- 
vided that  be  part  and  parcel  of  that  which  he  claims  by  his 
avowry.  Here  the  defendant  claims  by  his  avowry  double  rent, 
which  became  due  to  him  under  the  statute  11  Geo.  II.,  c.  19,  s. 
18,  in  consequence  of  his  tenant's  having  holden  over  after  hav- 
ing given  a  notice  to  quit.  I  think  he  may  recover  under  the 
avowry  any  part  of  the  double  rent  claimed ;  but  that  he  cannot 
recover  any  single  rent  due  to  him  by  virtue  of  a  contract  made 
between  him  and  his  tenant,  because  such  single  rent  does  not 
constitute  part  and  parcel  of  the  rent  which  he  claims  to  be  due 
to  him,  under  the  statute. 

HoLROYD,  J.  — I  am  of  opinion  that  the  claim  for  double  rent 
cannot  be  supported;  and  that  the  defendant  cannot  recover  the 
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single  rent  under  this  avowry.  The  landlord  does  not  claim  the 
rent  as  due  to  him  under  a  demise,  but  under  the  statute.  In 
common  cases  where  a  landlord  seeks  to  recover  rent  due  to  him 
under  a  contract,  he  may  recover  less  than  the  sum  which  he 
claims ;  but  in  that  case  the  sum  which  he  does  recover  is  part  of 
the  sum  which  he  claims  to  be  due  by  virtue  of  the  contract 
Here  the  landlord  claims  rent  under  the  statut-e,  and  treats  the 

tenant  as  a  tortfeasor,  by  reason  of  his  holding  over  after 
[*939]  *the  expiration  of  the  time  mentioned  in  the  notice  to 

quit.  I  think  he  may,  under  the  avowry,  recover  any 
part  of  the  double  rent  which  is  due  to  him  under  the  statute,  but 
that  he  cannot  recover  any  part  of  the  single  rent  which  is  due  to 
him  under  a  contract  I  think  also  that  the  notice  to  quit  men- 
tioned in  the  pleadings  must  be  taken  to  be  a  notice  for  less  than 
half  a  year,  and  that  it  was  not,  therefore,  sufl&cient  to  determine 
a  tenancy  from  year  to  year.  The  notice  not  having  been  given 
so  much  as  half  a  year  before  the  expiration  of  the  current  year, 
at  the  time  when  it  was  given  another  interest  had  vested  in  the 
tenant  to  continue  for  the  remainder  of  that  and  the  whole  of 
the  following  year.  This  notice  was  not  binding,  therefore,  on 
the  landlord  or  tenant,  so  as  to  enable  the  former  to  maintain 
ejectment  If  an  actual  surrender  of  the  tenant's  interest  were 
necessary  in  order  to  determine  the  tenancy,  it  is  perfectly  clear 
that  such  a  suiTender  must  be  in  writing.  I  am  of  opinion  that 
there  was  not  in  this  case  any  surrender  by  operation  of  law,  be- 
cause the  tenant  never  yielded  up  the  possession  of  the  premises 
to  the  landlord,  or  to  any  person  on  his  behalf.  If,  besides  an 
agreement  between  the  landlord  and  tenant,  thtt  the  interest  of 
the  latter  should  be  yielded  up  to  the  former  at  a  particular  period, 
there  had  also  been  an  actual  yielding  up  of  the  possession  to 
another  person,  the  law  in  that  case  might  have  worked  a  surren- 
der. But  then  it  would  work  such  a  surrender,  not  by  reason  of 
the  agreement  of  the  parties  alone,  but  by  reason  of  that  agree- 
ment coupled  with  the  change  of  possession.     In  Thomas  v.  Cook, 

2  B.  &  A.  119  (20  R  R  374).  the  tenant  had  yielded  up 
[*940]   possession  *of  the  premises  to  another  person,  and  with 

his  assent  the  landlord  accepted  that  person  as  his  tenant 
But  in  this  case  there  is  only  an  agreement  between  the  pjirties 
that  the  possession  shall  be  delivered  up.  Now  it  would  be 
directly  contrary  to  the  Statute  of  Frauds  to  hold  that  such  an 
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agreement,  not  in  writing,  should  take  effect  as  a  surrender.  I 
have  great  difficulty  in  saying  that  there  was  any  such  agreement 
binding  on  the  tenant  There  could  be  no  such  agreement  until 
the  assent  of  the  landlord  to  the  notice  to  quit  was  made  known 
to  the  tenant.  Now  it  is  not  alleged  that  that  assent  was  ever 
notified  to  the  tenant ;  nor  does  it  appear  when  the  assent  was  ever 
given ;  it  may  not  have  been  given  until  after  the  time  mentioned 
in  the  notice  to  quit  had  expired,  and  if  so  there  never  was  any 
agreement  binding  upon  the^tenant  to  deliver  up  the  possession. 
But  assuming  that  the  assent  of  the  landlord  was  given  and  noti- 
fied to  the  tenant  so  that  the  legal  effect  of  it  might  be  to  make 
it  operate  as  a  surrender,  it  could  only  operate  as  an  actual  sur- 
render ;  and  in  order  to  make  it  so  operate  it  ought  to  have  been 
shown  that  the  assent  of  the  landlord  to  the  notice  to  quit  was  in 
writing.  I  am,  therefore,  of  opinion  that,  notwithstanding  the 
acceptance  of  the  notice  to  quit  by  the  landlord,  the  tenant,  in 
point  of  law,  was  entitled  to  hold  for  another  year,  and  that 
being  so  entitled  to  hold  for  another  year,  he  was  not  liable  to 
pay  double  rent  The  statute  11  Geo.  11. ,  c.  19,  s.  18,  applies 
only  to  cases  where  he  has  the  power  to  give  a  valid  notice  to  quit 
binding  upon  him  and  the  landlord  at  the  time  when  it  is  given. 

Judgment  for  the  plaintiff, 

ENGLISH  NOTES. 
As  to  the  terms  of  a  valid  notice,  the  only  rule  is  that  they  must  be 
clear  and  unambiguous.  The  case  of  Bury  v.  Thompson  in  the  Court 
of  Appeal  (1896),  1  Q.  B.  696,  64  L.  J.  Q.  B.  500,  72  L.  T.  187,  43 
W.  B.  338,  is  instructive.  The  tenant  having  the  option  to  determine 
upon  six  months'  notice  at  the  end  of  seven  years  wrote  to  bis  landlord 
more  than  six  months  before  that  period,  in  these  terms:  ^^I  have  just 
been  looking  at  my  lease,  and  I  see  that  my  first  seven  years  will  be 
determined  on  the  2oth  of  December,  1894.  ...  I  understand  that  the 
rent  is  £50  to<t  high,  and  I  shall  not  be  able  to  stop  unless  some  reduc- 
tion is  made.  I  give  you  an  early  intimation  of  this,  so  that  you  may 
have  ample  time  to  consider  what  course  you  would  like  to  adopt." 
The  Court  held  that  this  was  a  clear  and  unambiguous  intimation  of  a 
determination  not  to  hold  any  longer  upon  the  terms  of  the  lease,  and 
that  it  was  a  valid  notice. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wade  on  Notice,  sects.  629,  645 ;  Wood  on  Landlord 
and  Tenant,  sect8.^494,  556 ;  Browne  on  Statute  of  Frauds,  sect.  47 ;  Taylor  on 
Landlord  and  Tenant,  sects.  486,  527. 
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(c.  p.  1828.) 

RULE. 

A  TENANT  from  year  to  year,  who  denies  the  right  of 
the  person  entitled  as  successor  to  the  landlord,  may  be 
treated  as  a  trespasser;  and  no  notice  to  quit  from  the 
person  so  entitled  is  necessary. 

Doe  d.  Calvert  v.  Frowd. 

4  Bing.  557-560  (29  R.  R.  624). 

Landlord  and  Tenant,  —  Title  of  Reversioner,  —  Disclaimer  by  Tenant, 

[557]  Defendant,  who  held  under  a  tenant  for  life,  received,  on  her  death, 
a  letter  from  the  lessor  of  the  plaintiff,  claiming  as  heir,  and  demand- 
ing rent. 

Defendant  answered,  that  he  held  the  premises  as  tenant  to  S. ;  that  he  had 
never  considered  lessor  of  plaintiff  as  his  landlord ;  that  he  should  be  ready 
to  pay  the  rent  to  any  one  who  should  be  proved  to  be  entitled  to  it,  but  that 
without  disputing  the  lessor  of  the  plaintiff's  pedigree,  he  must  decline  taking 
upon  himself  to  decide  upon  his  claim,  without  more  satisfactory  proof,  in  a 
legal  manner. 

Heldf  that  this  was  a  disclaimer  of  lessor  of  plaintiff's  title. 

This  was  an  ejectment  to  recover  possession  of  a  house  in  Serle 

Street,  Lincoln's  Inn  Fields,  and  tried  at  the  Middlesex  sittings 

after  Trinity  Term,  1827,  before  Best,  Ch.  J.,  when  a 

[*558]  verdict  was  found  for  the  lessor  of  *the  plaintiff,  who 

claimed  title  to  the  premises  in  question  as  heir-at-law  of 

Mary  Whitall,  deceased. 

Mary  Whitall  was  seised  in  fee  of  the  premises,  and  died  so 
seised  in  the  year  1800,  devising  the  premises  for  life  to  Margaret 
Hodgson,  who  afterwards  married  Geoige  Smallpiece,  and  received 
the  rent  during  her  life. 

M.  Hodgson  died  in  1826. 

The  lessor  of  the  plaintiff  claimed  to  be  entitled  to  the  premises 
as  heir-at-law  of  Mary  Whitall,  on  the  decease  of  Margaret  Hodg- 
son, the  tenant  for  life. 

At  the  trial,  the  lessor  of  the  plaintiff  having  proved  that  he 
was  heir-at-law  to  Mary  Whitall,  and  her  seisin. 
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The  following  letters  between  the  lessor  of  the  plaintiif's  at- 
torney and  the  defendant  were  put  in:  — 

"  Edward  Frowd,  Esq. 

**  Sir,  —  In  order  that  you  may  be  fully  informed  of  the  right 
and  title  of  my  client,  Mr.  John  Calvert,  to  the  premises  in  No. 
14  Serle  Street,  in  your  occupation,  and  late  the  property  of  Mrs. 
Margaret  Smallpiece,  Kensington,  deceased,  I  send  you  the  par- 
ticulars enclosed  (these  were  a  copy  of  the  lessor  of  the  plaintiff's 
pedigree,  and  a  statement  of  his  claim  to  the  premises),  which  I 
trust  will  fully  satisfy  you  of  his  title,  and  that  there  will  be  no 
diflSiculty  or  objection  to  his  receiving  the  rent,  which  will  be  due 
the  25th  instant.  I  shall  readily  give  you  any  further  informa- 
tion or  satisfaction  which  you  may  require,  if  you  will  make  an 
appointment  to  call  on  me  for  that  purpose. 

**  Yours,  4&C. , 

**  17th  March,  1826.*'  "  J.  MaNGNALL. 

**  Sir,  ' — In  answer  to  your  letter  respecting  Mr.  John  Calvert's 
claim  to  the  house  which  I  hold  as  tenant  to  Mr.  Smallpiece  in 
right  of  his  wife,  I  beg  to  inform  you,  I  have  not  hitherto  con- 
sidered Mr.  John  Calvert  as  the  landlord  of  the  house  in 
Serle  Street,  nor  can  I  pay  any  ♦rent  to  him  without  the  [*559] 
risk  of  being  hereafter  called  upon  to  pay  it  over  again 
to  the  person  who  may  fancy  and  perhaps  prove  he  has  a  better 
title.  I  shall  be  at  all  times  ready  to  pay  the  arrears  to  any  per- 
son who  shall  be  proved  to  be  either  heir-at-law  or  otherwise 
entitled  to  receive  it;  and  without  wishing  to  dispute  the  con- 
nection of  blood  of  Mr.  John  Calvert  to  Mrs.  Mary  Whitall,  de- 
ceased, I  must  decline  taking  upon  myself  to  decide  upon  that 
claim  without  more  satisfactory  proof  in  a  legal  manner. 

"  I  am,  &c , 

•*4th  Nov.,  1826."  "EDW.  FrOWD. 

On  this  evidence  the  jury,  under  the  direction  of  the  Lord  Chief 
Justice,  who  thought  the  defendant's  letter  amounted  to  a  dis- 
claimer, found  a  verdict  for  the  plaintiff. 

A  rule  nisi  for  a  nonsuit  was  obtained  on  the  ground  that  the 
lessor  of  the  plaintiff  had  treated  the  defendant  as  his  tenant,  and 
that,  therefore,  he  ought  to  have  had  notice  to  quit 
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Bosanquet  and  Storks,  Serjts.,  showed  cause :  — 

The  defendant's  letter  amounts  to  an  express  disclaimer  of  the 
title  of  the  lessor  of  the  plaintiff,  and  if  it  be  such,  it  is  clear  that 
notice  to  quit  is  not  necessary. 
Wilde,  Serjt,  contra:  — 

The  letter  contains  no  disclaimer,  but  merely  cautious  appre- 
hension, and  a  request  for  further  information  upon  a  matter  at 
that  time  doubtful.  In  Doe  dem.  Williams  v.  Pasquali,  1  Peake, 
259  (3  R  R.  688),  it  was  held  that  a  mere  refusal  to  pay  rent  to 
a  devisee  under  a  contested  will,  accompanied  with  a  declaration 
that  the  tenant  was  ready  to  pay  to  any  person  entitled, 
[♦560]  did  not  amount  to  *  a  disclaimer;  and  here  there  was  no 
demand  of  possession  by  the  lessor  of  the  plaintiff,  so 
that  the  defendant,  being  in  lawfully,  could  not  be  a  trespasser 
till  the  lessor  of  the  plaintiff'  dissented  to  his  possession. 

Best,  Ch.  J.  :  — 

Mrs.  Smallpiece,  the  lessor  of  the  defendant,  had  only  a  life 
interest  in  the  premises ;  her  husband  had  no  estate  by  the  cur- 
tesy ;  the  moment  she  was  dead,  therefore,  the  lessor  of  the  plain- 
tiff might  treat  the  defendant  as  a  trespasser.  If,  indeed,  the 
defendant  had  ever  paid  rent  to  the  lessor  of  the  plaintiff,  a  new 
term  would  have  been  created;  but  this  was  not  the  case,  and 
when  the  lessor  of  the  plaintiff  demands  his  rent,  the  defendant 
says,  "  I  will  not  pay,  I  am  tenant  to  Smallpiece ; "  and  at  the 
trial  puts  the  lessor  of  the  plaintiff  to  prove  his  title.  If  this  be 
not  disclaimer,  what  is  ?  But  I  should  not  have  thought  differ- 
ently even  if  this  case  had  been  exactly  like  the  case  of  Doe  dem, 
Williams  v.  Pasquali,  because  a  notice  to  quit  is  only  requisite 
where  a  tenancy  is  admitted  on  both  sides,  and  if  a  defendant 
denies  the  tenancy,  there  can  be  no  necessity  for  a  notice  to  end 
that  which  he  says  has  no  existence. 

Park,  J.  :  — 

There  never  was  any  relation  of  landlord  and  tenant  between 
these  parties ;  rent  was  demanded  and  refused,  and  the  lessor  of 
the  plaintiff  could  not  make  the  defendant  tenant  against  his  con- 
sent. The  offer  of  the  lessor  of  the  plaintiff  was  only  sub  modo, 
and  not  accepted. 

Gaselee,  J.  :  — 

If  the  defendant  had  held  under  the  ancestor  of  the  lessor  of  the 
plaintiff,  the  question  agitated  in  Doe  dem.  Williams  v.  Pasquali 
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might  have  arisen,  but  all  his  interest  expired  on  the  death  of 
Mrs.  Smallpieca  Hule  discharged, 

ENGLISH  NOTES. 

The  case  of  Doe  d,  Williams  v.  Pasqualif  referred  to  in  the  judg- 
ment of  Best,  Ch.  J.,  was  an  ejectment  by  a  person  claiming  to  be  a 
devisee  of  the  original  landlord.  The  will  being  disputed  in  the 
Ecclesiastical  Court,  the  tenant  had  refused  payment  of  the  rent  to  the 
plaintiff,  saying  he  was  ready  to  pay  to  any  person  entitled  to  receive 
it.  The  Court  held  this  was  not  such  a  denial  of  the  title  as  to  make 
notice  to  quit  unnecessary. 

A  tenancy  from  year  to  year  does  not  determine  by  the  death  of  the 
tenant;  nor  by  the  death  of  the  landlord,  if  the  estate  passes  to  his  heir- 
at-law  or  devisee.  Doe  d.  Shore  v.  Porter  (1789),  3  T.  R.  13,  1  R.  R. 
626;  Maddon  d.  Baker  v.  White  (1787),  2  T.  R.  159,  1  R.  R.  453. 
Lord  Kenton,  Ch.  J.,  in  the  former  of  these  cases,  after  pointing  out 
how  the  tenancy  from  year  to  year  succeeded  to  the  old  tenancy  at  will, 
and  how  the  Courts,  to  obviate  the  inconvenience  of  the  tenancy,  raised 
an  implied  contract  from  year  to  year,  said:  '*  All  the  inconveniences 
which  arise  between  the  original  parties  themselves,  and  against  which 
the  wisdom  of  the  law  has  endeavoured  to  provide  by  raising  the  implied 
contract,  exist  equally  in  the  case  of  their  personal  representatives." 
He  doubtless  used  the  word  * '  personal "  as  the  case  in  point  related  to 
the  death  of  a  tenant;  but  the  general  proposition  would  doubtless  be 
more  correct  if  this  word  were  omitted. 

In  the  case,  however,  where  the  original  landlord  is  tenant  for  life 
only,  the  right  at  common  law  of  the  tenant  fro  A  year  to  year  was 
determined  by  his  death.  The  tenant  then  became  tenant  by  sufferance 
only,  and  entitled  to  no  notice  to  quit.  This  indeed  is  one  of  the 
reasons  of  the  judgments  in  the  principal  case,  though  the  judgments 
of  Best,  Ch.  J.,  and  Parke,  J.,  went  also  on  the  ground  of  denial  of 
the  title.  The  tenant  was,  in  such  a  case,  entitled  to  the  emblements. 
(See  "  Emblements,"  10  R.  C.  380,  392.)  By  the  Landlord  and  Tenant 
Act,  1851  (14  &  15  Vict.,  c.  25,  s.  1),  a  tenant  at  rack  rent  whose  right 
was  determined  in  this  way  was  given,  in  lieu  of  emblements,  the  right 
to  continue  to  hold  until  the  expiration  of  the  then  current  year  of  the 
tenancy,  and  should  then  quit,  on  the  terms  of  his  lease,  in  the  same 
manner  as  if  the  lease  were  then  determined  by  effluxion  of  time; 
and  it  was  provided  that,  in  order  so  to  determine  the  tenancy,  no  notice 
to  quit  should  be  necessary. 

The  proposition  of  Best,  Ch.  J.,  that  "notice  to  quit  is  only  neces- 
sary where  a  tenancy  is  admitted  on  both  sides,  and  if  a  defendant 
denies  the  tenancy,  there  can  be  no  necessity  for  a  notice  to  end  that 
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which  he  says  has  no  existence/'  is  cited,  and  followed  by  Fby,  J.,  in 
Vivian  V.  J!foa^(1881),  16  Ch.  D.  730,  50  L.  J.  Ch.  331,  44  L.  T.  210, 
29  W.  B.  504,  where,  after  the  landlord  had  raised  the  rent,  the  trustees 
under  his  will  claimed  the  enhanced  rent.  The  correspondence  which 
ensued  was  construed  by  Fky,  J.,  as  a  denial  on  the  part  of  the  defend- 
ant that  the  landlord  had  power  to  raise  the  rent,  which  was  equivalent 
to  a  denial  of  his  title. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sect.  45,  and  in 
Taylor  on  Landlord  and  Tenant,  sects.  472,  522. 

If  the  tenant  disclaims  to  hold  under  the  landlord,  and  refuses  rent,  no- 
tice to  quit  is  unnecessary,  and  he  may  be  instantly  proceeded  against  for 
ejection.  Bates  v.  Austin,  2  A.  K.  Marshall  (Kentucky),  270;  12  Am.  Dec. 
395 ;  Jackson  v.  French,  3  Wendell  (N.  Y.),  337 ;  20  Am.  Dec.  699  ;  Ingraham 
V.  Baldwin,  9  New  York,  47 ;  Emerick  v.  Tavener,  9  Grattan  (Virginia),  220  ; 
58  Am.  Dec.  217;  Brown  v.  KeUer,  32  Illinois,  151;  83  Am.  Dec.  258;  Duke 
v.  Harper,  6  Yerger  (Tennessee),  280 ;  27  Am.  Dec.  462  ;  TULatsonv.  Kennedy, 
5  Alabama,  407 ;  39  Am.  Dec.  330 ;  Whaley  v.  Whaley,  1  Spears  Law  (So.  Car.), 
226 ;  40  Am.  Dec.  594 ;  Robe  y.  Fyler,  10  Smedes  &  Marshall  (Mississippi), 
440 ;  48  Am.  Dec.  763 ;  Springs  v.  Schenck,  99  North  Carolina,  551 ;  6  Am. 
St.  Rep.  552;  Bodwell  O,  Co.  v.  Lane,  83  Maine,  168;  Ramsey  v.  Henderson,  91 
Missouri,  560;  WUlison  v.  Watkins,Z  Peters  (U.  S.  Sup.  Ct.),  43;  and  cases 
in  note,  Taylor  on  Landlord  and  Tenant,  sect.  522. 

**  No  notice  to  quit  is  ever  necessary  unless  the  relation  of  landlord  and 
tenant  exists,  and  a  disclaimer  of  tenancy  dispenses  with  such  notice.  If  one 
in  as  a  tenant  repudiates  this  relation,  and  denies  that  he  holds  under  his 
landlord,  the  landlord  jnay  at  his  own  election  treat  the  tenancy  as  termi- 
nated." Appleton  ymAmes,  150  Massachusetts,  34;  5  Lawyers'  Eep#  Anno- 
tated, 206 ;  citing  Tuttle  v.  Reynolds,  1  Vermont,  80 ;  Harrison  v.  Middleton, 
11  Grattan  (Virginia),  527;  Duke  v.  Harper,  supra;  Boston  v.  Binney,  11 
Pickering  (Mass.),  1. 


No.  51.  — DOE  d.  MUERELL  v.  MILWARD. 
(EX.  1838.) 

RULE. 

A  NOTICE  to  quit  given  for  a  date  for  which  the  party 
thinks  himself,  but  is  not,  entitled  to  give  notice,  is  in- 
operative, and  cannot  be  treated  by  the  other  party  as 
determining  the  tenancy  at  that  date. 


R.  C.  VOL.  XV.]      SECT.  III. — YEARLY  AND  OTHER  TENANCIES.  657 

Ho.  61.  —Doe  d.  Murell  ▼.  MUwud,  8  Maef.  &  Wall.  8S8,  888. 

Doe  d.  Mnrrell  v.  Xilward  and  another. 

3  Meeson  &  Welsby,  328-832  (s.  c.  7  L.  J.  (N.  S.)  57). 

Landlord  and  Tenant.  —  Determination  of  Tenancy,  —  Invalid  Notice  to  quit.  — 

Surrender. 

[328]  A  tenant  from  year  to  year,  believing  that  his  tenancy  determined  at 
Midsammer,  gave  a  written  notice  to  quit  at  that  period,  which  the  land- 
lord accepted,  and  made  no  objection  to.  The  tenant  having  afterwards  discov- 
ered that  his  tenancy  expired  at  Christmas,  gave  his  landlord  another  notice 
accordingly,  and,  on  possession  being  demanded  at  Midsammer,  refused  to 
quit  the  premises.  An  ejectment  having  been  brought :  Held,  that  the  ten- 
ancy was  not  determined  by  notice,  inasmuch  as  it  was  not  good  as  a  notice 
to  quit,  and  could  not  operate  as  a  surrender  by  note  in  writing  within  the 
Statute  of  Frauds,  the  first  being  to  take  effect  infuluro. 

Ejectment  to  recover  possession  of  a  house  and  premises  at 
Horsham,  in  Sussex.  The  demise  was  laid  on  the  27th  June, 
1837.  At  the  trial  before  Littledale,  J.,  at  the  last  Summer 
Assizes  for  the  above  county,  it  appeared  that  the  defendants  were 
yearly  tenants  to  the  lessor  of  the  plaintiff  of  the  house  and  prem- 
ises in  question ;  and  being  desirous  of  leaving  and  going  to  occupy 
some  premises  of  their  own,  in  order  to  determine  the  tenancy 
they  gave  the  lessor  of  the  plaintiff  a  notice  to  quit,  which  was  in 
the  following  words :  •— 

"HoRSHAX,  23rd  December,  1836. 

"  We  hereby  give  you  notice  that  we  intend  to  give  and  deliver 
up  the  possession  of  the  messuage  or  tenement  we  now  hold  of 
you  at  Midsummer-day  next.  "  William  Milward. 

**  Robert  Milward. 
"  To  Henry  Murrell,  Horsham. " 

*  The  lessor  of  the  plaintiff  accepted  the  notice  without  [•  329] 
making  any  objection  to  it,  but  he  gave  no  assent  to  it 
in  writing.  The  tenant  of  the  defendants  having  refused  to  quit 
the  premises  which  they  intended  to  remove  to,  they  felt  desirous 
of  continuing  in  the  occupation  of  the  plaintiff's  house ;  and  hav- 
ing discovered  that  their  tenancy  commenced  at  Christmas  instead 
of  Midsummer,  they,  previously  to  Midsummer,  gave  a  fresh  no- 
tice to  quit  at  the  Christmas  following.  A  demand  of  possession 
having  been  made  on  the  expiration  of  the  first  notice,  the  defend- 
ants refused  to  deliver  up  possession,  on  the  ground  that  their 
VOL.  XV.  —  42 
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tenancy  expired  at  Christmas  and  not  at  Midsummer,  and  this 
ejectment  wad  accordingly  brought  It  was  contended  at  the  trial, 
on  the  part  of  the  lessor  of  the  plaintiff,  that  although  the  notice 
might  be  insufiBcient  as  a  notice  to  quit,  in  case  the  tenancy  ex- 
pired at  Christmas,  yet  it  would  operate  as  a  surrender  by  opera- 
tion of  law  of  the  defendants'  interest,  it  being  a  note  in  writing 
within  the  meaning  of  the  3rd  section  of  the  Statute  of  Frauds. 
The  learned  Judge  left  it  to  the  jury  to  say  whether,  on  the  evi* 
dence,  the  tenancy  commenced  at  Midsummer  or  at  Christmas,  and 
the  jury  found  the  latter.  The  learned  Judge,  however,  directed 
a  verdict  for  the  lessor  of  the  plaintiff  on  the  point  as  to  the  sur- 
render, but  gave  the  defendants  leave  to  move  to  enter  a  nonsuit 
Tyndale  having  in  Michaelmas  Term  last  obtained  a  rule  accord- 
ingly, on  the  authority  of  Johnstone  v.  Hvdlestone,  4  B.  &  C.  922 
(p.  638,  ante), 

Thesiger  and  Ogle  now  showed  cause.  This  is  the  case  of  a 
written  notice,  which  distinguishes  it  from  JohmUme  v.  HudU- 
stone,  where  the  notice  was  by  parol ;  and  though  it  may  be  bad  as 
a  notice  to  quit,  from  its  being  given  for  a  wrong  period  of  the 

year,  yet,  being  in  writing,  and  having  been  accepted  by 
[*  330]  the  landlord,  it  amounted  to  a  •  surrender  by  operation  of 

law  of  the  defendants'  interest  in  the  land.  In  Alden- 
burgh  v.  Feaple,  6  C.  &  P.  212,  Parke,  R,  said,  "  The  landlord 
might,  if  he  had  chosen,  have  treated  this  irregular  notice  to  quit 
as  a  surrender,  as  a  term  of  this  kind  may  be  surrendered  by  a 
note  in  writing;  but  he  has  not  done  so. "  [Parke,  B.  — Is  not 
that  case  in  effect  overruled  by  Weddall  v.  Capes,  1  M.  &  W.  50  ?] 
There  are  many  cases  which  might  be  cited  to  show  that  no  par- 
ticular form  of  words  is  necessary  to  constitute  a  surrender;  all 
that  the  Statute  of  Frauds  requires  is,  that  an  intention  to  surren- 
der should  be  expressed  in  writing.  The  third  section  enacts  that 
"  no  leases,  estates,  or  interests,  either  of  freehold  or  terms  of 
years,  or  any  uncertain  interest,  not  being  copyhold  or  customary 
interest,  of,  to,  or  out  of  any  messuages,  manors,  lands,  tenements, 
or  hereditaments,  shall  be  surrendered,  unless  it  be  by  deed  or 
note  in  writing,  signed  by  the  party  so  surrendering  the  same,  or 
•his  agent  thereunto  lawfully  authorised  by  writing,  or  by  act  and 
operation  of  law.  *  In  Farmer  v.  Bogers,  2  Wilson,  26,  a  receipt 
for  the  mortgage  money  on  the  back  of  a  mortgage  deed  was  held 
to  amount  to  a  surrender  of  the  term  created  by  the  mortgage. 
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which  shows  that  a  surrender  may  be  without  deed  or  sealing. 
Here  the  words  are,  "  We  hereby  give  you  notice  that  we  intend 
to  give  and  deliver  up  possession  of  the  messuage  or  tenement  we 
now  hold  of  you  at  Midsummer-day  next  *  [Parke,  B.  —  It  is 
in  future;  there  is  the  difficulty.]  It  did  not  require  the  assent 
of  the  lessor  at  the  time ;  but  it  contained  a  proposal  which  the 
landlord  must  be  taken  to  have  assented  to  up  to  Midsummer-day, 
and  it  then  took  effect  as  a  surrender.  The  tenant  had  not  then 
any  power  to  assent  or  dissent.  It  is  clear  that  the  defendants 
intended  to  part  with  their  whole  interest,  and  that  is  sufficient, 
without  using  the  term  "  surrender. '  [Aldbrson,  B.  — 
Then  there  is  an  offer  by  *  the  tenant  to  do  a  thing  at  a  [*  331] 
certain  day,  and  when  the  time  comes  he  changes  his 
mind  and  refuses  to  do  so.]  In  Doe  d.  Eyre  v.  Lambly,  2  Esp. 
635  (5  R  R  758),  where  a  tenant,  on  being  applied  to  respecting 
the  commencement  of  his  holding,  informed  the  party  that  it 
began  on  a  certain  day,  and  notice  to  quit  on  that  day  was  given 
at  a  subsequent  time,  it  was  held  that  he  was  bound  by  the  in- 
formation he  had  so  given,  and  was  not  permitted  to  show  that 
in  fact  the  tenancy  commenced  at  a  different  tima  This  is  a 
stronger  case  than  that,  because  here  there  is  a  written  notice  to 
quit,  which  is  not  like  information  which  may  have  been  given 
by  the  tenant  when  he  was  unprepared,  but  is  a  deliberate  act. 
The  giving  of  this  notice  is  an  admission  which  binds  the  tenant, 
that  the  tenancy  expired  at  the  time  mentioned  in  it  [Alder- 
son,  B.  — In  the  case  cited,  Mr.  Garrow  asked  Lord  Kenyon  to 
give  an  opinion  as  to  what  ought  to  be  done.  It  was  rather  a 
statement  of  facts  made  on  the  one  side  and  assented  to  on  the 
other.  If  the  jury  here  had  found  a  different  verdict,  it  might 
possibly  have  been  a  more  sensible  course.]  This  notice,  how- 
ever, amounted  to  a  clear  surrender  by  operation  of  law.  At  all 
events,  there  ought  to  be  a  new  trial  and  not  a  nonsuit,  as  this 
point  was  not  put  distinctly  to  the  jury,  and  the  plaintiff  will  be 
concluded  by  a  nonsuit  being  entered. 

Andrews,  Serjt,  and  Tyndale,  contra. — There  is  no  authority 
to  show  that  a  defective  notice  to  quit  will  operate  as  a- surrender; 
but  Johnstone  v.  HudlesUme  appears  to  be  a  decision  to  the  con- 
trary. There  a  tenant  gave  a  parol  notice  to  his  landlord,  less 
than  six  months  before  his  year's  holding  expired,  that  he  would 
quit  on  a  certain  day,  and  the  landlord  accepted  and  assented  to 
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the  notice ;  and  it  was  held  that  the  tenancy  was  not  thereby  de« 
termined,  there  not  having  been  either  a  suflScient  notice 
[*  332]  *  to  quit,  or  a  surrender  in  writing,  or  by  operation  of  law, 
within  the  meaning  of  the  Statute  of  Frauds.  There  is 
no  distinction,  for  this  purpose,  between  a  parol  notice  and  a  writ- 
ten one.  It  is  said  that  the  landlord  assented  to  the  notice,  but 
so  he  did  in  Johnstone  v.  ffiidlestone.  The  landlord,  however, 
in  truth,  never  did  any  act  to  show  his  assent  to  it,  until  Mid- 
summer-day, when  the  tenant  dissented  from  it  There  was  no 
assent  at  that  time  by  both  parties  that  it  should  operate  as  a 
surrender;  and  it  could  not  operate  before,  being  infuturo.  Wed- 
dall  V.  Capes,  1  M,  &  W.  50.  The  ^Court  will  not  grant  a  new 
trial,  as  the  case  was  left  fully  to  the  jury,  and  they  found  the 
question  as  to  the  tenancy  in  favour  of  the  defendants. 

Pabke,  B.  —  I  am  very  strongly  of  opinion  that  there  cannot  be 
a  surrender  to  take  place  in  futuro.  In  Johnstone  v.  Hvdlestone 
it  was  held  that  an  insufficient  notice  to  quit,  accepted  by  the 
landlord,  did  not  amount  to  a  surrender  by  operation  of  law,  and 
it  was  there  agreed  that  there  could  not  be  a  surrender  to  operate 
in  futuro.  The  case  of  Aldenburgh  v.  Peaple  was  much  shaken 
by  the  decision  of  this  Court  in  Weddall  v.  Capes;  for,  although 
tys  precise  point  is  not  there  determined,  yet  it  is  clear  that  the 
Court  were  of  opinion  that  the  instrument  could  not  operate  as  a 
surrender  in  futuro.  As  to  granting  a  new  trial,  there  appears  to 
have  been  conflicting  evidence  as  to  the  time  at  which  the  tenancy 
commenced;  but  that  the  jury  have  determined  in  favour  of  the 
defendant 

Alderson,  B.  — There  was  evidence  to  show  that  this  was  a 
tenancy  commencing  at  Christmas,  and  the  jury  have  so  found. 
We  cannot  therefore  grant  a  new  trial.  The  lessor  of  the  plaintiff 
can  bring  a  fresh  ejectment,  if  he  pleases. 

The  other  Barons  concurred.         Rule  absolute  to  enter  a  nonsuit. 

ENGLISH  NOTES. 

The  rule  is,  in  effect,  a  particular  application  of  the  rule  already 
stated  under  Johnstone  v.  Hvdlestone^  No.  49,  p.  638,  ante. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sect.  44,  and  Pingrey 
on  Real  Property,  sect.  506,  and  Taylor  on  Landlord  and  Tenant,  sects.  481, 
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510.  The  American  doctrine  on  the  point  is  summed  up  in  Browne  on  Statute 
of  Frauds  (sect  47),  as  follows :  — 

''  Upon  the  question  whether  a  surrender  must  have  an  immediate  opera- 
tion, or  may  take  effect  in/uiuro,  there  is  an  apparent  conflict  in  the  English 
cases.  It  is  true  that  the  Court  of  Exchequer  has  once  directly  decided  (^Doe 
y.  MUtoardf  3  Mees.  &  W.  328),  that  a  sun^ender  could  not  be  made  to  take 
effect  infuturOf  but  the  grounds  of  that  conclusion  are  not  stated,  and  the 
authorities  referred  to  hardly  sustain  it.  One  of  them,  a  case  decided  two 
years  before,  also  in  the  Exchequer,  was  upon  a  written  surrender  to  take 
effect  on  a  future  day,  and  on  condition  of  a  certain  sum  of  money  being 
paid.  It  did  not  appear  that  the  condition  had  been  performed,  and  it  was 
held  that  the  surrender  had  not  operated ;  but  Baron  Parks  expressed  his 
opinion  that  it  should  appear  to  be  the  intention  of  the  parties  that  the  term 
should  immediately  cease,  in  order  to  make  a  valid  surrender.  ( Weddall  t. 
Capesj  1  Mees.  &  W.  50.)  Another  case  referred  to  in  support  of  this  doc- 
trine is  that  of  Johnstone  y.  HudlesUme,  in  the  Queen's  Bench,  where  an  in- 
sufficient notice  to  quit  was  yerbally  given  by  the  tenant  and  accepted  by  the 
landlord ;  and  there,  so  far  from  deciding  that  there  could  be  no  surrender  to 
operate  infuturOf  one  of  the  Judges  declined  to  give  an  opinion  on  the  point, 
and  the  other  expressed  his  opinion  that,  if  acceptance  by  the  landlord  had 
been  in  writing,  it  would  have  been  a  good  surrender.  (Johnstone  v.  Hudlestone^ 
4  Bam.  &  G.  922.)  On  the  other  hand,  it  was  stated  by  the  Court,  at  Nisi 
Prius,  in  Aldenburgh  v.  Peaple,  where  a  tenant  from  year  to  year  gave  an 
irregular  notice  to  quit,  that  if  the  notice  was  in  writing  and  signed  by  the 
tenant,  the  landlord  might  treat  it  as  a  surrender  of  the  tenancy.  (Aldenburgh 
V.  People^  6  Garr.  &  P.  212.)  In  the  more  recent  cases  of  Williams  v.  Sawyety 
in  the  Common  Pleas,  WiUiams  v.  Satoyevn  8  Brod.  &  B.  70,  Nickells  v.  Ather^ 
stone,  in  the  Queen's  Bench,  Nickells  v.  Atherstone,  10  Q.  B.  944,  and  Foquet  v. 
Moor,  in  the  Court  of  Exchequer,  Foquet  v.  Moor,  7  Exch.  870,  the  question 
seems  to  have  been  treated  as  unsettled.  In  the  Supreme  Court  of  New  York 
the  contrary  doctrine  to  that  of  Doe  y.  Milward  has  been  held,  and  supported 
by  reasoning  which  appears  satisfactory.  An  unsealed  agreement  was  made 
by  a  lessee,  to  relinquish,  upon  failure  to  perform  certain  stipulations,  a  lease 
previously  executed  under  seal,  and  it  was  decided  that  the  agreement,  though 
inoperative  as  a  defeasance  for  want  of  a  seal,  was  valid  as  a  contingent  sur- 
render. GowEN,  J.,  in  delivering  the  judgment  of  the  Court,  said  that  a 
surrender,  when  complete,  <  is,  as  it  were,  a  re-demise.  It  may  be  made  upon 
condition,  that  is,  to  become  void  upon  condition ;  and  though  no  case  goes 
so  far  as  to  say  that  a  surrender  may  be  made  to  become  good  upon  condition 
precedent,  yet  there  seems  to  be  no  objection  to  that  in  principle,  if  the  inters 
est  surrendered  be  not  a  freehold.  That  cannot  in  general  be  granted  to  take 
effect  infaturo,  but  a  term  for  years  can.  The  surrender  of  a  term,  to  operate 
in  futuro,  is  equally  free  of  the  objection.  Contracts  of  parties,  whether  by  deed 
or  otherwise,  should  always  take  effect  according  to  their  real  intent,  if  that  be 
possible  consistently  with  the  rules  of  law.'    AUen  v.  Jaquish,  21  Wend.  635." 

The  mere  acquiescence  by  a  tenant  in  an  insufficient  notice  to  quit  will 
not  render  such  notice  valid,  so  as  to  terminate  the  tenancy.  Re  Magee,  10 
Manitoba,  1. 
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No.  52,  — DOE  d.  ASLIN  v.  SUMMEESETT- 

(K.  B.  1830.) 

BULE. 

A  NOTICE  to  quit  by  one  of  joint  tenants  who  have  made 
a  joint  demise^  determines  the  tenancy  as  to  all. 

Doe  d.  Adin  v.  Smnmersett 

1  Bsm,  k  AdoL  185-142. 

Joint  Tenancy.  —  TetMncy  fimn  Year  to  Year, «—  NaUee  to  quit  by  tnve  of 

Joint  Tenanti. 

[185]       A  notice  to  quit,  signed  by  one  of  seyeral  joint  tenants,  on  behalf 
of  the  others,  is  sufficient  to  determine  a  tenancy  from  year  to  year, 
as  to  all. 

Ejectment  on  the  joint  demise  of  James  Aslin  and  John  Finch. 
Plea,  general  issue.  At  the  trial  before  Lord  Tenterden,  Ch.  J. , 
at  the  London  sittings  after  Trinity  Term,  1828,  the 
[*  136]  only  question  was  as  to  *  the  sufiBciency  of  the  notice  to 
quit  The  lessors  of  the  plaintiff  were  executors  and 
joint  devisees  imder  the  will  of  John  Eicketts  deceased.  The 
defendant  had  held  the  premises  in  question  under  a  lease  from 
Eicketts;  that  lease  had  expired  in  1822.  The  defendant  after- 
wards continued  to  occupy  the  premises  as  tenant  from  year  to 
year,  and  had  from  time  to  time  paid  rent  to  Aslin,  one  of  the 
lessors  of  the  plaintiff.  On  the  22nd  of  December,  1827,  a  notice 
to  quit  at  Midsummer,  1828,  signed  by  John  Finch,  one  of  the 
lessors  of  the  plaintiff,  on  behalf  of  the  trustees  of  the  late  John 
Eicketts,  was  served  upon  the  defendant  It  was  contended  by 
the  defendant,  on  the  authority  of  Bight  v.  Cuthell,  5  East,  491 
(7  R  R  752),  that  the  notice,  having  been  signed  by  one  of  two 
joint  tenants,  was  insufficient  Lord  Tenterden  was  of  opinion 
that  the  notice  was  sufficient,  and  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  but  reserved  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the 
notice  was  insufficient  A  rule  nisi  having  been  obtained  for  that 
purpose. 

The  Attomey-Gteneral  and  R  V.  Eichards,  on  a  former  day  in 
this  term,  showed  causa     A  notice  to  quit,  signed  by  one  of  two 
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joint  tenants,  is  sufficient  if  it  be  afterward  adopted  by  the  other. 
The  joint  tenant  who  signs  may  be  considered  the  agent  of  the 
other.  Here  the  bringing  the  ejectment  in  the  names  of  the  two, 
is  not  only  a  ratification  of  the  act  done  by  the  one,  but  is  evi- 
dence of  a  prior  authority  from  the  other.  If  that  be  so, 
then  the  notice  to  quit  must,  in  this  case,  *be  considered  [*137] 
to  have  been  the  notice  of  both  joint  tenants  at  the  time 
when  it  was  given.  But,  independently  of  an  adoption,  a  notice; 
to  quity  signed  by  one  of  several  joint  tenants,  must  be  consid- 
ered, in  point  of  law,  as  the  notice  of  all  the  joint  tenants,  for 
they  have  a  unity  of  interest,  a  unity  of  title,  and  a  unity  of  pos-. 
sessioa  The  act  of  one  is,  in  many  cases  in  law,  considered  the 
act  of  all.  The  entry  of  one  joint  tenant  is  the  entry  of  all,  and. 
the  seisin  and  possession  acquired  by  such  entry  is  the  seisin  and 
possession  of  all  Besides  it  is  a  rule  of  law  that  every  act  done 
by  one  joint  tenant,  for  the  benefit  of  himself  and  companion,  is 
to  be  deemed  the  act  of  both.  Livery  of  seisin  made  to  one  joint 
tenant  will  enure  to  both,  and  the  entry  or  re-entry  of  one  joint 
tenant  is  as  effectual  as  that  of  botL  A  notice  to  quit  must  be 
taken  jmmd  facie  to  be  for  the  benefit  of  all,  the  object  of  it  being 
to  determine  the  tenancy.  In  JRighi  v.  CtUhell,  5  East,  491  (7  R 
B.  752),  the  proviso  in  the  lease  was,  that  either  landlord  or  ten-^ 
ant,  or  their  executors>  in  case  they  wished  to  determine  the  lease, , 
should  give  notice  in  writing  under  his  or  their  respective  handa 
The  lessor  died,  having  made  his  will,  wheiein  he  appointed  three 
executors.  Notice  to  determine  the  lease  was  signed  by  two  only. 
That  clearly  was  not  a  sufficient  compliance  with  the  terms  of  the. 
proviso,  and,  on  that  ground,  the  decision  in  that  case  may  be 
supported.  .  The  opinions  there  expressed  by  Lord  Ellenborough, 
Ch.  J.,  and  Lawbence,  J.,  as  to  the  insufficiency  of  such  a  notice 
by  one  of  several  joint  tenants,  even  though  there  were  a  subse- 
quent adoption,  were  extra-judicial. 

*  Campbell  and  Collins,  contra.  —  There  was  no  evidence  £*  138] 
to  show  that  Finch  had  any  previous  authority  from  Aslin 
to  give  the  notice  to  quit  The  notice  ought  to  have  been  such 
that  the  tenant  could  act  upon  it  with  certainty  at  the  time  when 
it  was  given.  There  was  nothing  in  this  to  prevent  Aslin  from 
saying  that  he  had  not  given  any  notice.  A  subsequent  adoption 
is  not  sufficient.  In  JRight  v.  CutfieU,  5  East,  491  (7  R  B.  752), 
it  was  contended  that  the  bringing  of  the  ejectment  in  the  name 


664  LANDLORD  AND  TENANT. 

Ho.  92.  —Doe  d.  ABlin  ▼.  BluiuiiarMtt,  1  Bmeil  &  Add.  188,  189. 

of  all  the  joint  tenants  was  not  merely  a  recognition,  but  was  evi- 
dence of  a  prior  authority  from  the  third  executor.  Lord  Ellen- 
borough,  as  to  that  point,  said,  "  A  ratification  given  afterwards 
will  not  do,  because  the  tenant  was  entitled  to  such  a  notice  as  he 
could  act  upon  with  certainty  at  the  time  it  was  given ;  and  he 
was  not  bound  to  submit  himself  to  the  hazard  whether  the  third 
executor  chose  to  ratify  the  act  of  his  companion  or  not  before  the 
six  months  elapsed ; "  and  Lawrence,  J. ,  seems  to  have  concurred 
in  that  opinion.  Bight  v.  Cuthell,  therefore,  is  an  authority  to 
show  that  a  subsequent  adoption  of  a  notice  to  quit  given  by  one 
of  several  joint  tenants  is  not  sufficient;  and  in  Ooodtitle  v.  Wood- 
ward, 3  B.  &  Aid.  689,  it  was  admitted  in  argument,  that  if  all 
the  joint  tenants  had  not  employed  an  agent,  but  had  given  the 
notice  themselves,  all  must  have  signed  it ;  and  if  any  one  had 
omitted  to  sign,  it  would  have  been  insufficient;  but  there  an 
agent  was  deputed  by  the  joint  tenants  to  give  the  notice,  and  a 
subsequent  recognition  of  his  authority  by  all  the  trustees  signing 
it  before  the  ejectment,  gave  validity  to  the  authority  from  the 

beginning.  But,  secondly,  it  is  urged  that  a  notice  to 
[•139]   quit  by  *one  of  several  joint  tenants,  independently  of 

any  adoption  by  the  others,  is  sufficient  to  determine  the 
tenancy  on  the  part  of  all.  That  point  was  made  in  Bight  v. 
Cuthell,  and  Lord  Ellenborough  there  says :  **  The  rule  of  law  is, 
that  every  act  of  one  joint  tenant,  which  is  for  the  benefit  of  his 
CO- joint  tenant,  shall  bind  him.  And  it  is  a  condition  on  the 
part  of  those  who  set  it  up,  and  would  avail  themselves  of  it  as 
binding,  to  show  that  it  was  beneficial  to  the  other. '  Here  there 
is  nothing  to  show  that  it  is  beneficial  to  Aslin  to  determine  the 
tenancy.  In  Doe  v.  Chaplin,  3  Taunt.  120  (12  R  R  615),  the 
notice  to  quit  was  from  three  joint  tenants  out  of  four;  there  were 
several  demises  from  each  joint  tenant,  and  the  Court  of  Common 
Pleas  were  of  opinion  that  the  lessors  of  the  plaintiff  had  a  right 
to  recover  three-fourths  only.  Cur.  adv.  vult 

Lord  Tenterden,  Ch.  J.,  now  delivered  the  judgment  of  the 
Court 

This  case  depended  upon  the  sufficiency  of  a  notice  to  quit  The 
defendant  had  held  under  a  lease,  which  expired  in  1822.  Before 
the  lease  expired,  the  lessor  devised  to  the  two  lessors  of  the  plain- 
tiff, together  with  another  person,  who  died  before  the  transae- 
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tions  in  question,  as  joint  tenants ;  and  died.  Upon  the  expiration 
of  the  lease,  the  defendant  continued  to  occupy  the  premises  as 
tenant  from  year  to  year.  A  notice  to  quit  was  duly  served  upon 
the  defendant,  hut  it  was  signed  by  one  only  of  the  lessors  of  the 
plaintiff  (though  it  imported  to  he  given  on  behalf  of  himself  and 
the  other  lessors),  and  whether  that  notice  put  an  end 
to  the  defendant's  *  tenancy  was  the  question.  Two  [*140] 
grounds  were  insisted  upon  by  the  lessors  of  the  plain- 
tiff: one,  that  the  adoption  of  this  notice  by  the  other  lessor  of 
the  plaintiff  made  it  of  the  same  validity  as  if  it  had  been  signed 
by  both  of  them;  the  other,  that  without  any  such  adoption  a 
notice  to  quit  by  one  of  the  joint  tenants  put  an  end  to  the  tenancy 
as  to  both ;  and  we  are  of  opinion  that  the  latter  ground  is  right 

When  joint  tenants  join  in  a  lease,  each  demises  his  own  share : 
Co.  Litt  186  a ;  and  each  may  put  an  end  to  that  demise  as  far  as 
it  operates  upon  his  own  share,  whether  his  companions  will  join 
with  him  in  putting  an  end  to  the  whole  lease  or  not :  Doe,  Lessee 
of  Whayman,  v.  Chaplin,  3  Taunt.  120  (12  R  R  615) ;  so  that 
upon  the  notice  to  quit  in  this  case,  no  doubt  a  third  might  have 
been  recovered,  had  there  been  a  separate  demise.  But,  though 
upon  a  joint  lease  by  joint  tenants  each  demises  his  own  share, 
this  is  not  the  only  operation  of  such  a  lease.  Joint  tenants  are 
Hoised  not  only  of  their  respective  shares,  per  my,  but  also  of  the 
entirety,  per  tout  Litt ,  s.  288.  The  rent  reserved  will  enure 
jointly  to  all  the  lessors:  Co.  Litt  47  a,  192  a,  214  a;  and  if  any 
of  them  die,  the  lessee  shall  hold  the  whole  as  tenant  to  the  sur- 
vivors. Upon  a  joint  demise  by  joint  tenants  upon  a  tenancy 
from  year  to  year,  the  true  character  of  the  tenancy  is  this,  not 
that  the  tenant  holds  of  each  the  share  of  each  so  long  as  he  and 
each  shall  please,  but  that  he  holds  the  whole  of  all  so  long  as  he 
and  all  shall  please ;  and  as  soon  as  any  one  of  the  joint  tenants 
gives  a  notice  to  quit,  he  effectually  puts  an  end  to  that  tenancy ; 
the  tenant  has  a  right  upon  such  a  notice  to  give  up  the  whole, 
and  unless  he  comes  to  a  new  arrangement  with  the 
*  other  joint  tenants  as  to  their  shares,  he  is  compellable  [•  141] 
so  to  do.  The  hardship  upon  the  tenant,  if  he  were  not 
entitled  to  treat  a  notice  from  one  as  putting  an  end  to  the  ten- 
ancy as  to  the  whole,  is  obvious ;  for  however  willing  a  man 
might  be  to  be  sole  tenant  of  an  estate,  it  is  not  very  likely  he 
should  be  willing  to  hold  undivided  shares  of  it;  and  if  upon 
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such  a  notice  the  tenant  is  entitled  to  treat  it  as  patting  an  end  to 
the  tenancy  as  to  the  whole,  the  other  joint  tenants  must  have  the 
same  right    It  cannot  be  optional  on  one  side,  and  on  one  side  only. 

It  is  certainly  true  that  in  Doe  v.  Chaplin,  3  Taunt  120  (12 
R  R  615),  upon  a  notice  to  quit  from  three  joint  tenants  out  of 
four,  where  there  were  separate  demises  from  each  joint  tenant, 
the  Court  gave  it  as  their  opinion  that  the  lessors  of  the  plaintiff 
had  a  right  to  recover  three-fourths ;  but  it  was  not  necessary  for 
the  Court  to  decide  there  as  to  the  remaining  fourth,  for  the  plain- 
tiff had  recovered  nothing,  the  jury  had  found  for  the  defendant, 
and  the  Court  was  only  granting  a  new  trial.  The  ease  of  Bight 
V.  Cuihell,  6  East,  491  (7  R  R  752),  which  was  relied  upon  at 
the  bar,  is  clearly  distinguishable.  There  a  lease  for  twenty-one 
years  from  Adams  to  Cuthell  was  determinable  at  the  end  of  four- 
teen years,  upon  six  months'  notice  in  writing  by  landlord  or 
tenant,  their  respective  heirs,  executors,  &c.,  under  his  or  their 
hands.  Adams  made  Fisher,  Nash,  and  Hyrons  executors,  and 
Fisher  and  Nash  only  gave  the  notice.  The  case  was  put,  not 
upon  the  ground  that  they  were  executors,  but  upon  the  ground 
that  they  were  joint  tenants,  and  that,  circumstanced  as  that  case 
was,  where  a  mode  specifically  pointed  out  was  to  be 
[« 142]  «  pursued  in  order  to  put  an  end  to  a  subsisting  term,  and 
that  mode  required  the  concurrence  of  all  the  joint  ten- 
ants, a  notice  by  some  of  the  joint  tenants  only  would  have  no 
operation ;  but  tJiat  concludes  nothing  upon  a  case  in  which  a  no-, 
tice  by  one  only  of  the  joint  tenants  would  clearly  operate  upon 
his  share,  and  where  the  confining  it  to  that  share  might  work 
great  injustice  to  the  defendant 

We  are,  therefore,  of  opinion  that  the  notice  was  suffici^it  to 
put  an  end  to  the  tenancy  in  tdto.  Bide  discharged. 

ENGLISH  NOTES. 

It  was  ruled  by  Lord  Ellenborough  in  Doe  d.  Macartney  v.  Click 
(1805),  6  Esp.  196,  8  E.  R.  848,  that  where  two  held  jointly,  on  a 
yearly  tenancy,  notice  to  quit  given  to  one,  even  by  parol,  is  sufficient 
for  both. 

It  will  be  seen  that  the  rule  in  the  principal  case  was  again  applied 
in  Alford  v.  Viekery,  No.  53,  p,  668,  post. 

The  reasoning  of  the  judgment  in  the  principal  case  does  not  apply 
where  an  estate  is  held  by  tenants  in  common,  and  each  demises  hia 
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share.  In  such  a  case  the  notice  to  quit  by  each  would  appear  to  affect 
only  his  own  share.  See,  in  pari  materid,  Cutting  v.  Derby  (1775), 
2  W.  Bl.  1076;   Wilkinson  v.  Hall  (1836),  1  Bing.  N.  0.  713. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tesant,  i^ct.  89,  n^d  Taylor 
on  Landlord  and  Tenant.  Wade  (Notice,  §  616),  says:  "  There  is  some  con- 
flict, but  the  weight  c£  authority  seems  to  be  that  such  notice  must  come, 
either  directly  or  indirectly,  from  all,  in  order  to  be  binding  upon  the  party 
notified,  as  to  the  entire  interest  represented  by  the  opposite  parties."  Citing 
Eight  V.  Cuthell,  5  East,  401 ;  Doe  v.  Chaplin,  8  Taunt.  120;  Goodtitle  v.  Wood- 
ward, 8  B.  &  Aid.  689;  Pickard  v.  Perley,  45  New  Hampshire,  188;  86  Am. 
Dec.  158 ;  contra.  Doe  ▼.  Swnmersett,  1  B.  &  Ad.  185.  The  New  Hampshire 
case  however  clearly  recognizes  the  authority  of  the  principal  case,  observ- 
ing it  "  must  be  considered  an  authority  directly  to  the  point  that  the  notice 
was  sufficient  in  the  case  before  us,  unless  under  our  statute  a  different  rule 
is  to  prevaiL"  Th^efore  I  think  our  text-writers  are  in  error  in  saying  that 
it  denies  tdie  authority  of  Doe  v.  Summersettj  for  it  seems  to  be  based  on  the 
State  statute,  and  the  statute  was  held  to  work  a  different  rule.  This  case 
contains  an  exhaustive  review  of  the  English  authorities. 

Freeman  on  CchTenancy  (sect  180)  cites  the  principal  case,  and  says  that 
in  England  **  there  seems  to  be  but  little  doubt  of  its  doctrine.''  He  also 
cites  the  New  Hampshire  case,  as  **  the  only  American  case  coming  within 
our  observation  "  on  the  point  in  question,  and  says :  '<  It  is  also  clear  that 
the  Court  which  determined  this  case  was  inclined  to  doubt  the  correctness 
of  what  we  liave  stated  to  be  the  law  in  England,**  quoting  language  from  it 
to  the  effect  that  the  construction  is  dependent  on  the  form  of  the  lease  -— 
whether  a  several  or  a  joint  demise.  Mr.  Freeman  sums  up :  ^  Whether  a 
notice  by  one  or  more  lessors  shall  or  shall  not  be  held  to  terminate  the  ten- 
ancy between  the  lessee  and  the  lessor,  who  did  not  join  in  giving  or  authoriz- 
ing such  notice,  it  is  in  either  event  clear  that  neither  co-tenant  has,  by  virtue 
of  the  ordinary  relations  of  co-tenants,  any  authority  to  act  as  agent  of  his 
companions  in  giving  such  notice.  If  the  notice  has  any  effect  over  the 
moieties  of  the  owners  who  do  not  unite  in  it,  this  effect  arises  not  from  any 
presumed  relation  between  the  co-tenant  authorizing  one  to  act  as  agent  for 
the  other,  but  from  the  nature  of  the  leasing,  and  from  the  natural  and  rea- 
sonable presumption  that  the  lessee  never  contemplates  being  a  lessee  of  an 
undivided  interest" 

In  State  v.  Klein,  54  New  Jersey  Law,  479,  it  was  held,  on  the  authority  of 
Harrison  y.  Bamby,  5  T.  R.  246,  that  one  joint  tenant  was  entitled  to  demand 
and  receive  the  rent  in  whole  or  in  part,  **  and  therefore  he  was  the  person  in 
legal  oontemplation  authorized  and  entitled,  in  the  absence  of  any  dissent  on 
the  part  of  the  others,  to  sign  and  give  the  notice  requisite  by  the  statute  to 
give  jurisdiction  in  these- proceedings," — summary  proceedings  to  dispossess 
the  tenant 

Entry  by  one  tenant  enures  to  the  benefit  of  aU.  Young  v.  Adams,  14 
B.  Monroe  (Kentucky),  127. 
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RULE. 

On  the  expiry  of  the  notice  the  tenancy  is  at  an  end ; 
and  if  the  tenant  holds  over,  compensation  cannot  be  re- 
covered by  distress. 

Alford  V.  Viokery. 

CarringtOD  ft  Marsbman,  280-284. 

landlord  and  Tenant.  —  Notice  to  quit,  —  Distress  for  Rent  after  expiry  of 

Notice, 

[280]  Four  trustees  were  joint  landlords  of  a  house  under  a  deed  of  trust ; 
and  notice  to  quit  was  served  upon  the  tenant,  but  signed  by  three  of 
them  only.  Held,  that  the  notice  was  sufficient  to  put  an  end  to  the  conneo- 
tion  between  all  the  parties  as  landlord  and  tenant 

Notice  to  quit  was  given,  and  it  expired  at  Lady-day,  1840;  the  tenant  held 
on  till  Lady-day,  1841,  but  since  the  former  period  there  had  been  no  payment 
of  rent,  nor  any  other  overt  act  to  show  that  a  new  tenancy  was  created.  The 
landlord  distrained  for  rent  due  at  Lady-day,  1841.  Held,  that  the  distress 
was  not  justifiable.    The  landlord  ought  to  have  sued  for  use  and  occupation. 

A  notice  to  quit  is  sufficiently  served  upon  a  tenant,  if  it  can  be  shown  that 
it  came  to  his  hands  before  the  six  months  previous  to  the  expiration  of  his 
year  of  holding,  though  the  notice  had  been  served  only  by  having  been  put 
under  the  door  of  the  tenant's  house. 

Trespass,  for  breaking  and  entering  the  plaintiff's  house,  and 
seizing  his  goods.  Plea,  that  one  James  Baker  held  and  enjoyed 
the  premises  as  tenant  to  the  defendant  and  three  others,  —  namely, 
the  Hon.  Newton  Fellowes,  Mr.  Northcote,  and  Mr.  Reed,  —  at  the 
yearly  rent  of  five  guineas,  and  that  the  defendant  entered  and 
distrained  for  a  year's  rent  in  arrear  at  Lady -day,  1841.  Repli- 
cation, non  termit 

There  was  a  new  assignment  of  trespasses  on  other  occasions, 
and  to  them  a  similar  plea  was  pleaded,  justifying  an  entry  to  dis- 
train for  a  year's  rent  due  at  Lady-day,  1840.  Replication,  non 
tenuit 

The  defendant,  with  the  others  mentioned  in  the  plea,  were  co- 
trustees of  a  charity  estate  belonging  to  the  parish  of  Chawleigh 
in  Devon.     Under  the  provisions  of  their  trust  they  appointed 
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the  plaintiff,  in  1815,  to  be  schoolmaster  of  the  parish,  and  for 
many  years  he  occupied  the  house  in  question  (which  belonged  to 
the  trustees,  and  the  yearly  rent  of  which  they  assumed  to  be  five 
guineas)  as  part  of  his  emoluments.  He  afterwards  quitted  the 
house,  still  continuing  schoolmaster.  It  was  then  let  at  a  public 
survey,  at  which  both  the  plaintiff  and  defendant  were  present. 
James  Baker  became  the  tenant,  and  the  rent  was  received  by  the 
defendant,  and  accounted  for  by  him  to  the  plaintiff  up  to  the  year 

1838,  when  Baker  refused  any  longer  to  pay  rent  to  the  defendant, 
alleging  that  the  plaintiff  was  his  landlord. 

*  One  question  of  fact  was,  whether  Baker  were  tenant  [*  281] 
to  the  plaintiff  or  to  the  persons  mentioned  in  the  plea. 

The  defendant  distrained  on  Baker  for  the  year's  rent  due  at 
Lady-day,  1840;  and  six  months  before  that  time  the  notice  to 
quit,  dated  7th  September,  1839,  was  put  under  the  door  of  the 
house.  Baker's  wife  proved  that  the  notice  was  received  by  her 
husband  and  taken  to  his  attorney  before  the  29th  of  September, 

1839.  It  was  also  proved  that  Baker  quitted  possession  on  the 
25th  of  March,  1840,  but  he  gave  up  the  key  to  the  plaintiff,  not 
to  the  defendant. 

The  notice  to  quit  required  Baker  to  give  up  the  house  rented 
by  him  of  the  four  persons  named  in  the  plea,  on  the  25th  of 
March  then  next  following.  It  was  signed  by  the  defendant, 
Mr.  Fellowes,  and  Mr.  Reed,  but  not  by  Mr.  Northcote.  The 
defendants  began;  and  at  the  end  of  their  case, 

Erie  and  Butt,  for  the  plaintiff,  submitted,  among  other  things, 
that  the  plaintiff  was  at  all  events  entitled  to  recover ;  for  Baker, 
supposing  him  to  have  been  tenant  to  the  four  trustees  up  to  Lady- 
day,  1840,  had  ceased  to  be  so  on  the  expiration  of  the  notice  to 
quit,  and  by  that  notice  the  tenancy  was  put  an  end  to  on  that  day. 
After  that,  had  Baker  remained  in  possession  as  he  did,  the  land- 
lords might  have  sued  him  for  use  and  occupation,  but  they  could 
not  distrain  for  rent,  there  being  no  proof  of  any  subsequent  pay- 
ment of  rent,  or  any  facts  from  which  a  new  tenancy  at  the  old 
rent  could  be  presumed.  They  cited  Jenner  v.  Clegg,  1  Moody  & 
Rob.  213;  Doed,  Aslin  v.  Summersett,  1  B.  &  Ad.  135  (p.  662, 
ante). 

Bere  and  Rowe,  for  the  defendant  —  The  notice  to  quit  did 
not  determine  the  tenancy,  for  it  was  not  signed  by  all 
*  the  landlords,  nor  was  it  served  so  as  to  make  it  binding  [*  282] 
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on  either  sida  And  the  fact  that  the  landlords  distrained  for 
a  year's  rent  due  at  Lady-day,  1841,  is  evidence  of  their  hav* 
ing  waived  the  notice,  even  if  the  notice  were  sufficient 

Erie  and  Butt,  for  the  plaintiff.  — The  case  of  Doe  d.  Adin  v. 
Summersett,  1  B.  &  Ad.  135  (p.  662,  ante),  decides  expressly  that 
a  notice  to  quit  by  one  of  several  joint  tenants  determines  the 
tenancy  as  to  all,  and  the  plaintiff  recovered  there  in  the  action 
upon  a  joint  demise  by  them  all. 

Again,  if  the  notice  to  quit  determined  the  tenancy  as 
[*  283]  *  to  three  only  of  the  landlords,  as  the  defendant  says,  and 
not  as  to  all,  then  the  issue  upon  non  Unuit  is  disproved, 
as  in  PkUpoti  V.  Dobbinsan,  6  Bing.  104,  3  M.  &  P.  320. 

Then,  as  to  the  servica  The  notice  came  to  the  hands  of  the 
tenant  before  Michaelmas,  1839,  and  was  acted  upon  by  him,  and 
the  landlords  cannot  now  say  that  the  service  was  defective. 

Lastly,  the  landlords  could  not  waive  their  notice,  at  their  own 
option ;  and  there  is  no  evidence  of  any  new  tenancy  after  Lady- 
day,  1840. 

Bere  and  Sowe,  for  the  defendant,  submitted  that  there  was 
evidence  for  the  jury  of  a  new  tenancy,  and  also  that,  upon  such 
service  as  that  which  had  been  proved,  the  landlords  could  not 
have  supported  ejectment.  The  service,  therefore,  was  not 
sufficient 

CoLEBiDaE,  J.  —  I  am  of  opinion  that  the  notice  to  quit  put  an 
end  to  the  tenancy  as  to  all  the  joint  lessors;  and  that,  conse- 
quently, the  relation  of  landlord  and  tenant,  on  the  terms  stated 
in  this  plea,  did  not  exist  between  the  four  trustees  and  Baker 
after  Lady-day,  1840.  The  distress,  therefore,  for  a  year's  rent 
due  at  Lady-day,  1841,  was  not  justifiable.  I  am  also  of  opinion 
that  the  notice  to  quit  was  sufficiently  served.  It  came  to  the 
hands  of  Baker  before  Michaelmas-day,  1839,  and  he  acted  upon 
it  by  quitting  at  Lady-day,  1840.  It  is  equally  clear  that  there 
is  nothing  which  can  go  to  the  jury  to  show  that  a  new  tenancy 
was  created  for  the  year  ending  at  Lady -day,  1841.  As  to  the 
action,  therefore,  I  think  the  plaintiff  is  entitled  to  recover.  The 
issue  upon  the  plea  to  the  new  assignment  will  depend 
[*284]  upon  the  question  whether  the  *  jury  think  that  Baker,  up 
to  Lady-day,  1840,  was  tenant  to  the  trustees  of  this  char- 
ity, or  to  the  plaintiff! 

Verdict  for  the  plaintiff  generally. 
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ENGLISH  NOTES. 

At  common  law  rent  could  not  be  distrained  for  after  the  determina- 
tion of  a  tenancy  hy  notice  to  qnit,  although  the  rent  accrued  due  before 
the  expiry  of  the  notice.  WilHavM  v.  Stevens  (1846),  8  Q.  B.  14. 
This  was  remedied  by  the  Act  of  8  Anne,  c.  14,  s.  6.  But  by  the  old 
rules  of  strict  pleading,  the  avowry  in  such  a  case  ought  to  be  framed 
on  the  statute.    lb. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  landlord  and  Tenant,  sects.  445,  539,  and 
Taylor  on  Landlord  and  Tenant,  sect.  479.  This  common-law  rule  has  been 
changed  by  statute  in  some  States,  but  is  recognized  in  Bukup  v.  Valendne^ 
19  Wendell  (N.  Y.),  554;  Terboss  v.  Williams^  5  Cowen,  407;  Burr  v.  Van 
Buskirk,  8  id.  263. 


No.  54.  — DOE  d.  NICHOLL  v.  M'KAEG. 
(k.  b.  1830.) 

RLTLE. 

A  TENANCY  at  will  (strictly  so  called)  is  determined  by 
demand  of  possession. 

Doe  d.  ITicholl  v.  M*Kaeg. 

10  Bam.  &  Cress.  721-724. 

Tenant  at  WiU  (strictly  so  called),  —  Demand  of  Possession, 

A  minister  of  a  dissenting  congregation  placed  in  the  possession  of  a  [721] 
chapel  and  dwelling-house  by  certain  persons,  in  whom  the  legal  estate 
is  Tested,  in  trust  to  permit  and  suffer  the  chapel  to  be  used  for  the  purpose 
of  religious  worship,  is  a  mere  tenant  at  will  to  those  trustees ;  and  bis  ten- 
ancy is  determined  instanter  by  a  demand  of  possession.  He  is  not  entitled 
de  jwey  before  the  determination  of  his  tenancy,  to  have  a  seasonable  time 
allowed  him  for  the  removal  of  his  furniture. 

Semlle,  that  he  will  not  be  a  trespasser,  if  he  enter  afterwards  to  remove 
his  goods,  and  continue  a  reasonable  time  for  that  purpose. 

Ejectment  for  a  chapel,  two  messuages,  and  two  yarda  Plea, 
not  guilty.  At  the  trial  before  Park,  J.,  Sir  J.  A.,  at  the  last 
assizes  for  the  county  of  York,  it  appeared  that  the  defendant  was 
a  dissenting  minister,  the  premises  sought  to  be  recovered  being 
the  meeting-house  and  dwelling-house  adjoining  thereto;  that 
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both  the  dwelling-house  and  meeting-house  had  been  con- 
[*  722]  veyed  to  *  the  lessors  of  the  plaintiflF  as  trustees  for  the 

congregation ;  that  they  had  placed  the  defendant  in  the 
possession  of  the  same  on  his  having  been  elected  minister  by 
the  members  of  the  congregation;  that  the  latter  having  become 
dissatisfied  with  some  of  the  doctrines  of  the  defendant,  in  conse- 
quence wished  to  remove  him,  and  came  to  a  resolution  to  that 
efifect.  The  trustees  demanded  possession,  and  immediately  served 
a  declaration  in  ejectment  The  defendant  had  an  annual  salary 
of  £20 ;  and  it  was  objected  at  the  trial  that  the  defendant  was 
entitled  to  some  notice  to  quit  The  learned  Judge  reserved  the 
point,  and  a  verdict  passed  for  the  plaintiff.  On  a  former  day  in 
this  term, 

F.  Pollock  moved  pursuant  to  such  leave.  The  defendant  was 
entitled  to  some  notice,  and  as,  without  any  previous  notice,  the 
declaration  in  ejectment  was  served  immediately  after  the  demand 
of  possession,  the  plaintiff  ought  to  have  been  nonsuited.  The 
defendant  was  not,  strictly  speaking,  a  tenant  at  will;  he  was 
occupying  the  house  exclusively;  which  distinguishes  this  case 
from  that  of  a  servant  occupying  part  of  his  master's  house ;  he 
was  a  tenant  of  some  sort ;  he  was,  in  fact,  occupying  the  house 
as  part  of  his  reward  for  doing  the  duties  of  minister  to  the 
chapel.  If  he  had  been  paid  entirely  by  a  salary,  and  had  rented 
the  house  of  the  trustees,  it  is  clear  he  would  have  been  a  tenant 
entitled  to  a  regular  notice  to  quit  Instead  of  paying  rent  in 
money,  he  paid  rent  by  his  services.  Supposing  that  he  was  not 
entitled  to  a  regular  notice  to  quit,  he  was  entitled  to  a  reasonable 
notice,  and  could  not,  at  a  moment's  warning,  be  called  upon  to 

go  out  with  his  family  and  furniture  into  the  street  at  the 
[*  723]  peril  of  being  *  dealt  with  as  a  trespasser.     In  all  cases 

of  a  continuing  contract,  some  reasonable  notice  must  be 
given  of  putting  an  end  to  it  It  is  for  the  Court  or  jury  to  say 
what  is  a  reasonable  notice ;  but  surely  an  exclusive  occupation  of 
a  dwelling-house,  as  a  part  of  a  minister's  reward,  cannot  be  de- 
termined without  some  notice.     Here  there  W6is  none. 

Cur,  adv.  vulL 

Lord  Tenterden,  Ch.  J.  —  This  was  an  ejectment  brought  to 
recover  from  the  defendant,  who  was  minister  of  a  dissenting  con- 
gregation, a  chapel  and  dwelling-house,  which  he  was  put  in  pos« 
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session  of  by  the  lessors  of  the  plaintiff,  in  whom  the  legal  estate 
was  vested,  in  trust  to  permit  the  chapel  to  be  used  for  the  pur- 
pose of  religious  worship.  The  defendant  was  tenant  at  will  to 
them.  It  was  contended  that  a  demand  of  possession  was  not 
sufi&cient  in  this  case  to  determine  the  tenancy,  but  that  a  reason- 
able time  ought  to  have  been  allowed  the  defendant  for  the  pur- 
pose of  removing  his  goods.  We  can  find  no  authority  in  the  law 
for  such  a  position.  The  general  rule  is,  that  where  an  estate  is 
held  at  the  will  of  another,  a  demand  by  that  other  determines 
the  will.  If,  in  this  case,  we  were  to  hold  otherwise,  we  should 
introduce  a  new  rule,  not  to  be  found  in  the  books,  which  might 
be  productive  of  great  inconvenience ;  for  then,  in  every  case  of  a 
tenancy  at  will,  it  might  be  made  a  question,  what  is  a  reasonable 
time  for  removing  goods.  If  the  tenant,  after  the  determination 
of  his  tenancy  in  this  case,  by  a  demand  of  possession,  had  en- 
tered on  the  premises  for  the  sole  purpose  of  removing  his  goods, 
and  continued  there  no  longer  than  was  necessary  for 
*  that  purpose,  and  did  not  exclude  the  landlord,  perhaps  [*  724] 
he  might  not  have  been  a  trespasser;  but,  however  that 
may  be,  we  are  of  opinion  that  he  being  a  tenant  at  will,  his 
estate  was  determined  by  a  demand  of  possession,  and,  conse- 
quently, that  the  lessors  of  the  plaintiff  were  entitled  to  recover. 

Bule  refund. 
ENGLISH  NOTES. 

A  similar  case  —  Dc^  d.  Jones  v.  Jones  (1830) ,  10  B.  &  C.  718  — 
was  decided  by  the  same  Court  on  the  same  principle.  Parke,  J., 
says:  ''In  this  case  the  defendant  (who  had  been  minister  of  a  dis- 
senting chapel  for  sixteen  years)  had  no  other  estate  in  the  premises 
than  that  of  tenant  at  will,  and  that  had  been  put  an  end  to  by  the 
demand  of  possession  (by  the  trustees)." 

It  wonld  not  be  easy  to  draw  a  clear  line  of  distinction  between  the 
circumstances  constituting  the  tenancy  at  will,  which  by  legal  pre- 
sumption has  grown  into  an  implied  tenancy  from  year  to  year,  and  the 
tenancy  at  will  strictly  so  called.  Perhaps  all  that  can  be  said  is,  that 
the  tenant  of  the  latter  class  has  been  let  into,  or  maintained  in,  posses- 
sion by  the  owner  or  his  predecessor  in  title  under  such  circumstances 
that  the  intention  to  give  or  receive  notice  to  quit  in  order  to  determine 
the  tenancy  cannot  reasonably  be  inferred. 

In  Doe  d.  R.  Price  v.  T.  Price  (1832),  9  Bing.  356,  the  principle  of 
the  rule  was  applied;  and  it  was  held  that  the  will  was  sufficiently 
determined  by  a  letter  from  the  owner  to  the  person  in  possession  in 
VOL.  XV. — 43 
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these  terms:  "Unless  you  pay  what  you  owe  me,  I  shall  take  imme- 
diate measures  to  recover  possession  of  the  property."  The  property 
had  seventeen  years  before  been  conveyed  by  the  defendant  (T.  Price) 
to  E.  Price,  and  the  defendant  had  been  again  let  into  possession,  on 
what  terms  did  not  appear,  and  had  continued  in  possession  for  about 
fifteen  years.  B.  Price  had  offered  a  reconveyance  upon  payment  of 
the  debt,  which  he  said  amounted  to  more  than  the  value  of  the  prop- 
erty. Tin  DAL,  Ch.  J.,  from  the  length  of  possession,  inferred  that  the 
defendant's  interest  was  at  least  a  tenancy  at  will,  so  that  he  might 
claim  emblements.  There  was  also  evidence  of  a  denial  on  the  part  of 
the  defendant  of  the  plaintiff's  title,  and  this  no  doubt  would  have  been 
a  ground  for  the  judgment  even  if  the  defendant  had  been  entitled  to 
the  usual  notice  to  quit.  But  the  Judges  clearly  considered  that  he  was 
not  entitled  to  such  notice. 

Where  the  tenant  (A.)  held  under  an  express  agreement  to  become 
tenant  to  G.  and  D.  of  the  premises  '*  at  their  will  and  pleasure,"  at  a 
rent  payable  quarterly,  he  was  held  to  be  strictly  a  tenant  at  will ;  and 
a  week's  notice,  which  had  expired,  was  treated  as  a  sufficient  demand 
of  possession.  I>oe  d.  Boston  v.  Coz  (1847),  11  Q,  B.  122,  17  L.  J. 
Q.  B.  3, 

It  has  been  laid  down  that  a  tenancy  at  will  is  determined  by  the 
death  of  either  party.  James  v.  Dean  (1805),  11  Ves.  383,  391,  8  R. 
B.  178.  But  little  is  required  to  ground  an  inference  of  a  fresh  ten- 
ancy at  will  between  the  survivor  and  the  representative  of  the  other 
party.  Doe  d.  Stanway  v.  Rock  (1842),  4  Man.  &  Gr.  30,  Car.  &  Marsh. 
549,  6  Jur.  266.  Ko  such  inference,  however,  arises  in  the  case  of  the 
death  of  a  mortgagor  who  has  become  tenant  at  will  by  attornment. 
The  successor  is  only  in  the  position  of  a  tenant  on  sufferance,  as  the 
mortgagor  without  attornment  would  be.  Scobie  v.  Collins  (1895), 
1  Q.  B.  375,  64  L.  J.  Q.  B.  10,  71  L.  T.  775. 

In  the  case  of  Doe  d,  Davies  v.  Thomas  (1851),  6  Ex.  854,  20  L.  J. 
Ex.  367,  there  is  an  instructive  judgment  by  Paeke,  B.,  as  to  the  effect 
of  acts  by  the  owner  indicating  a  determination  of  the  will.  He  says: 
"  I  take  the  law  on  this  subject  to  be,  that  if  an  assignment  of  the 
reversion  takes  place  behind  the  back  of  the  tenant,  that  does  not  deter- 
mine the  tenancy  till  notice,  that  is,  until  he  has  notice  or  knowledge 
from  the  assignee  of  the  reversion,  or  has  himself  acquired  the  infor- 
mation. Then  there  is  a  determination  of  the  tenancy.  The  law  upon 
the  subject  is  to  be  found  fully  in  Co.  Litt.  56b:  *  If  a  man  leaseth  a 
manor  at  will  whereunto  a  common  is  appendant,  if  the  lessor  put  in 
his  beasts  to  use  the  common,  this  is  a  determination  of  the  will.  The 
lessor  may  by  actual  entry  upon  the  ground  determiue  his  will  in  the 
absence  of  the  lessee,  but  by  words  spoken  from  the  ground,  the  will  is 
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not  determined  until  the  lessor  hath  notice.'  If  the  lessor  actually 
enter  upon  the  land,  though  the  lessee  be  not  on  the  land,  that  is  a 
determination  of  the  tenancy.  But  if  the  matter  takes  places  at  a  dis- 
tance from  the  land,  the  tenant  cannot  be  presumed  to  take  notice  of  it, 
and  such  act  does  not  determine  the  tenancy  until  he  has  notice.  Every 
conveyance  of  the  reversion  is  inconsistent  with  the  will  to  occupy 
under  him;  but  the  lessee  is  not  to  be  treated  as  a  trespasser  until  he 
has  had,  not  a  formal  notice,  bat  knowledge  of  the  conveyance,  and  as 
soon  as  he  has  that  he  must  know  that  he  is  not  to  occupy ;  that  is  the 
effect  of  the  passage  from  Ck>.  Litt  and  also  of  Dimadale  v.  Ees 
(2  Lev.  88)." 

''It  is  no  determination  of  the  tenancy  at  will  for  a  man  to  assign 
over  his  interest  to  another,  unless  the  lessor  at  will  have  notice."  Per 
Parke,  B,,  in  Fmham  v.  Souster  (1853),  8  Ex.  763,  22  L.  J.  Ex.  266, 
269,  citing  Carpenter  v.  Collins,  Yelv.  73. 

A  beneficial  owner  let  into  possession  by  the  trustee  who  has  the 
legal  title  is  tenant  at  will  to  the  trustee.  But  this  applies  only  when 
the  beneficiary  is  in  the  actual  possession.  If  he  merely  receives  the 
rents  from  a  tenant  in  possession,  he  is  in  the  position  of  bailiff  to  the 
trustees,  and  the  question  whether  the  trustees  have  notice  of  the  actual 
tenant  being  let  into  possession  is  immaterial  for  the  purpose  of  deter- 
mining a  tenancy  at  wiU  which  cannot,  in  such  circumstances,  exist. 
Mellinff  V.  Leak  (1865),  16  C.  B.  652, 24  L.  J.  C.  P.  187,  1  Jur.  (N.  S.) 
759. 

AMERICAN  NOTES. 

This  case  is  cited  in  Pingrey  on  Real  Property,  sects.  616,  623,  and  in 
Washburn  on  Real  Property,  pp.  617,  620,  622. 

The  estate  of  a  tenant  at  will  is  determined  by  demand  of  possession  by 
the  owner,  and  also  by  his  own  conveyance  in  fee.  Den  v.  Howell,  7  Iredell 
Law  (Nor.  Car.),  4»6;  Dunne  v.  Trustee*,  39  Illinois,  678. 

The  general  doctrine  is  that  this  species  of  tenancy  may  be  terminated  by 
any  acts  inconsistent  with  the  continuance  of  the  relation,  such  as  conveyance 
of  the  fee.  Esty  v.  Baker,  50  Maine,  325;  Jackson  v.  Aldrich,  13  Johnson 
(N.  Y.),  106. 
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Section  IV.  —  Covenants  in  Leases. 

No.  55.  — DUKE  OF  ST.  ALBANS  v.   ELLIS. 
(K.  B.  1812.) 

No.  56.  — CANNOCK  v.  JONES. 
JONES  V.  CANNOCK. 

(EX.  1849 ;  EX.  CH.  1850 ;  h.  l.  1852). 

RULE. 

In  order  to  constitute  a  covenant,  no  technical  words  are 
necessary ;  it  is  sufficient  if  you  can  collect  from  the  terms 
of  the  instrument  an  agreement  that  the  thing  is  to  be 
done,  or  not  to  be  done,  by  the  party. 

Duke  of  St.  Albans  v.  EUis. 

16  East,  352^55  (14  R.  R.  361). 

Lease,  —  Covenant  —  Informal  Words. — InteniMn, 

[352]       Coven  ant  by  lessee  that  be  will  at  all  times  daring  the  term  plough, 
sow,  manure,  and  cultivate  the  demised  premises  (except  the  rabbit-war- 
ren and  sheep-walk)  in  a  due  course  of  husbandry ;  if  lessee  plough  the  rabbit- 
warren  and  sheep-walk,  covenant  lies  against  him. 

The  plaintiflf  declared  in  covenant  upon  an  indenture  of  demise, 
dated  29th  of  September,  1796,  whereby  the  late  Duke  demised  to 
the  defendant  "  all  that  park  or  place,  or  large  tract  of  ground, 
situate  in  the  parish  of  Lenton  and  Arnold,  in  the  county  of 
Nottingham,  called  Bestwood  Park,  and  which  was  inclosed  by  a 
ring  fence,  and  also  all  the  messuages,  &c.,  closes,  farms,  lands, 
tenements,  and  hereditaments  comprehended  within  the  said  park 
or  ring  fence,  with  the  appurtenances  (except  as  therein  excepted), 
to  hold  for  twenty-one  years  from  the  date. "  The  declaration  then 
set  forth  covenants  by  the  defendant  to  keep  the  buildings  and 
fences  in  repair,  and  to  make  certain  plantations  yearly,  "  and  also 
that  the  defendant  should  not  at  any  time  during  the  said  term 
plough,  break  up,  sow,  or  grow  with  corn,  or  convert  into  tillage 
any  of  the  meadows  or  pasture  ground  thereby  demised,  or  any  part 
thereof,  under  the  penalty  of  forfeiting  and  paying  to  the  Duke,  &c. , 
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£20  for  every  acre  that  the  defendant  should  so  plough,"  &c. 
Then  followed  another  covenant  by  the  defendant,  not  to  sell  or 
carry  off  the  premises  straw,  &a ,  but  consume  it  upon  the  prem- 
ises, &C. ,  ^  and  further,  that  the  defendant  should  at  all  times 
during  the  said  term  plough,  sow,  manure,  and  cultivate  the  said 
premises  thereby  demised  (except  the  rabbit-warren  and  sheep- 
walk),  in  a  regular  and  due  course  of  husbandry  according  to  the 
custom  of  the  country."  The  declaration  then  stated  that  the 
defendant  entered  on  the  demised  premises,  and  that  the  reversion 
descended  on  the  plaintiff;  and  then  it  proceeded  to  set  out 
different  breaches  of  covenant,  irUer  alia,  8thly,  *  "  that  the  [*  353] 
defendant  ploughed  and  sowed  five  hundred  acres  of  the 
said  rabbit-warren  and  five  hundred  acres  of  the  said  sheep-walk  in 
the  said  indenture  mentioned,  contrary  to  the  form  and  effect  of 
the  said  indenture  and  of  the  covenant  of  the  defendant "  To  this 
breach  the  defendant  pleaded  that  he  "  did  plough,  sow,  manure, 
and  cultivate  the  said  rabbit-warren  and  sheep-walk  in  a  regular 
and  due  course  of  husbandry,  according  to  the  custom  of  the  coun- 
try, and  according  to  the  form  and  effect  of  the  said  indenture,  and 
of  the  said  covenant  of  the  defendant  by  him  in  that  behalf  made 
as  aforesaid. "     To  this  there  was  a  general  demurrer. 

Reader,  in  support  of  the  demurrer,  observed,  that  no  particular 
form  of  words  was  requisite  towards  making  a  covenant,  and  there- 
fore wherever  the  intent  of  the  parties  could  be  collected  out  of  a 
deed  for  the  doing  or  not  doing  a  thing,  that  was  sufficient  to  con- 
stitute a  covenant;  in  support  of  which  proposition  he  cited  Lant 
V.  Norris,  1  Burr.  290,  and  ffUl  v.  Carr,  1  Ch.  Cas.  294.  He 
then  contended  that  the  breach  alleged  fell  either  within  the 
express  covenant  not  to  plough  any  of  the  meadow  or  pasture 
ground,  under  which  description  both  the  sheep-walk  and  rabbit- 
warren  might  well  be  considered,  or  within  the  implied  covenant 
arising  out  of  the  exception  of  the  rabbit-warren  and  sheep-walk ; 
by  which  exception  the  parties  clearly  meant  that  neither  the 
rabbit-warren  nor  the  sheep-walk  should  be  ploughed.  The  very 
nature  of  this  property  demands  such  a  construction ;  for  to  allow 
its  being  ploughed  would  be  nothing  less  than  allowing  of  its 
destruction ;  and  he  cited  Cole*8  Case,  Salk.  196. 

*  Eichardson,  contra,  argued  that  if  it  had  been  intended  [*  354] 
to  restrain  the  defendant  from  ploughing  up  the  sheep- 
walk  or  rabbit-warren,  it  would  have  been  so  expressed  amongst 
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the  negative  covenants,  and  not  allowed  to  rest  upon  words  intro- 
duced by  way  of  exception  to  the  affirmative  covenants;  which 
was  in  reality  an  exception  for  the  benefit,  and  not  in  restraint  of 
the  tenant  By  the  covenant  the  tenant  was  bound  to  plough, 
sow,  and  manure  in  a  husbandlike  manner  all  the  arable,  but  as 
to  the  excepted  parts  he  was  not  to  be  under  the  same  obligation. 
Suppose  this,  instead  of  being  a  covenant  to  cultivate  the  arable, 
had  been  a  covenant  to  keep  in  repair  the  house,  except  the  main 
timbers,  would  it  be  a  breach  of  such  covenant  that  the  tenant 
had  repaired  the  main  timbers ;  or  would  he  not  in  so  doing  be 
rather  considered  as  having  done  more  than  by  his  covenant  he 
was  compellable  to  do  ?  So  here  the  object  of  the  exception  was 
to  exempt  and  not  to  restrain  the  tenant  Cur,  adv.  vulL 

Lord  Ellenbokough,  Ch.  J. ,  now  delivered  the  judgment  of  the 
Court.  After  stating  the  declaration,  the  plea,  and  the  demurrer ; 
and  particularly  the  covenant  stated  in  the  declaration,  whereby 
the  defendant  agreed  that  "  he  would  from  time  to  time,  and  at  all 
times  during  the  said  term,  plough,  sow,  manure,  and  cultivate 
the  said  premises  thereby  demised  (except  the  rabbit-warren  and 
sheep-walk)  in  a  regular  and  due  course  of  husbandry,  according 
to  the  custom  of  the  country, '  &c.  ;  on  which  a  breach  was  assigned 
for  ploughing,  &c. ,  the  rabbit-warren  and  sheep-walk,  as  upon  an 
implied  covenant  that  the  parts  so  excepted  should  not  be  ploughed, 

&c. ,  at  all,  —  his  Lordship  continued :  Upon  consideration 
[*355]   we  think  that  the  *  object  of  introducing  this  exception 

(which  is  as  much  a  covenant  or  agreement  as  the  rest  of 
the  stipulation  in  which  it  is  placed)  was  to  obviate  a  conclusion 
which  might  otherwise  be  drawn  from  the  generality  of  the  ante- 
cedent words,  that  the  duty  of  the  lessee  under  the  covenant 
extended  to  the  ploughing,  sowing,  manuring,  and  cultivating  all 
the  demised  premises,  including  the  rabbit-warren  and  sheep-walk, 
which  were  not  in  their  own  nature  the  proper  subject  of  such  cul- 
tivation ;  and  to  declare  that  they  should  not  be  so  dealt  with,  as 
indeed  they  could  not,  in  any  **  regular  and  due  course  of  hus- 
bandry according  t6  the  custom  of  the  country, "  which  are  the 
words  which  follow  the  provision  for  ploughing,  sowing,  and  cul- 
tivating ;  and  not  only  to  obviate  the  conclusion  above  mentioned, 
but  to  negative  the  doing  thereof,  or,  in  other  words,  to  agree  that 
it  should  not  be  done ;  considering  the  words  "  except  the  rabbit- 
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warren  and  sheep-walk, "  in  this  place,  as  tantamount  to  the  words 
**  but  not  the  rabbit-warren  and  sheep-walk,  *  which  would  have 
imported  more  directly  perhaps  a  negative  of  ploughing  the  rabbit- 
warren  and  sheep-walk.  But  by  whatever  words  we  collect  an 
agreement  that  the  thing  should  not  be  done,  we  collect  enough  to 
make  an  action  of  covenant  maintainable  for  the  doing  of  it  If 
the  breach  be  well  assigned,  the  plea  is  wholly  immaterial  and 
impertinent ;  for  it  is  no  answer  that  the  lessee  ploughed  in  a  due 
course  of  husbandry  that  which  he  was  bound  by  his  covenant  not 
to  have  ploughed  at  alL  The  plaintiff  therefore  is  entitled  to 
judgment  upon  his  demuner  to  this  plea. 

Jvdgmmt  far  the  plaintiff. 

Caanook  v.  Jones. 

3  Ex.  833-S39  (B.  c.  IS  L.  J.  Ex.  804). 

Lease,  —  Covenant.  —  Informal  Words. — Intention. 

A  farming  lease  contained  the  two  following  clauses :  First,  "  The  said  [233] 
S.  C.  (the  lessee)  doth  hereby  covenant  with  E.  J.  (the  lessor)  in  manner 
following :  that  ho  the  said  S.  C.  shall  from  time  to  time  and  at  all  times  during 
the  continuance  of  the  said  term  hereby  granted,  at  his  own  costs  and  charges, 
in  all  things  well  and  sufficiently  repair  and  glaze  the  windows  of  the  said  mes- 
suage, and  also  the  hedges,  ditches,  etc.,  of  and  belonging  to  the  said  demised 
premises,  and  all  fixtures,  additions,  and  improvements  thereto,  during  the  said 
term,  in  and  by  and  with  all  and  all  manner  of  needful  and  necessary  repara- 
tions, cleansings,  and  amendments,  when  and  as  often  as  occasion  shall  require, 
the  said  farm-house  and  buildings  being  previously  put  in  repair  and  kept  in 
repair  by  the  said  £.  J.^'  The  second  clause  was  as  follows :  *^  And  it  is  hereby 
agreed,  by  and  between  the  said  parties  hereto,  that  the  said  E.  J.  shall  and  will, 
within  eighteen  months  from  the  date  6f  the  lease,  erect  and  build  (inter  alia)  a 
new  shed  and  stalls  for  feeding  cattle,  complete,  at  the  upper  end  of  the  bam,  &c. ; 
and  the  whole  of  which  is  agreed  to  be  left  to  the  superintendence  of  the  said 
S.  C.  and  E.  J.,  her  son.''  Heid,  first,  that  the  latter  words  in  the  first  clause 
amounted  to  an  absolute  and  independent  covenant  on  the  part  of  E.  J.  to  put 
the  premises  into  repair ;  and,  secondly,  that  the  provision  in  the  latter  clause, 
that  the  work  should  be  left  to  the  superintendence  of  S.  C.  and  the  son  of  E.  J., 
was  not  a  condition  precedent  to  or  concurrent  with  the  covenant  by  E.  J.  to 
do  the  work. 

Covenant.  The  declaration  stated,  that  by  a  certain  indenture 
made  on  the  29t.h  of  February,  1840,  between  the  plaintifif  of  the 
one  part,  and  the  defendant  of  the  other  (jprofert),  the  defendant 
did  demise,  lease,  set,  and  to  farm'  let  unto  the  plaintiff,  his 
executors  and  administrators,  a  certain  messuage  or  tenement,  cot- 
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tage,  farm-house,  and  buildings,  farm,  lands  and  premises,  with 
the  appurtenances,  in  the  said  indenture  more  particularly  men- 
tioned, to  have  and  to  hold  the  same  unto  the  plaintiff,  his  execu- 
tors, administrators,  and  assigns,  from  the  20th  day  of  March, 
1840,  for,  and  during,  and  unto  the  full  end  and  term  of  seven 
years  thence  next  ensuing  and  fully  to  be  completed  and  ended ; 
and  the  defendant  did  thereby  covenant,  promise,  and  agree  to  and 
with  the  plaintiff,  that  she  the  defendant  would  put  the  said  farm- 
house and  buildings  in  repair,  and  would  keep  them  in  repair  dur- 
ing the  said  term ;  and  that  she  the  defendant  should  and  would, 
within  eighteen  months  from  the  date  of  the  said  indenture,  erect 
and  build  a  new  shed  and  stalls  for  feeding  cattle,  complete,  at 
the  upper  end  of  a  certain  barn,  in  and  upon  and  parcel  of  the  said 
demised  premises,  extending  in  a  straight  line  with  the  said  bam ; 
and  likewise  erect  and  build  a  stone  wall  from  such  shed,  extend- 
ing to  a  certain  gate  in  the  said  indenture  mentioned,  leading  into 
a  certain  fold,  in  and  parcel  of  the  said  demised  premises;  and 

new  floor  two  rooms  in  the  said  cottage ;  and  the  whole 
[*  234]   of  which  to  be  left  to  *  the  superintendence  of  the  plaintiff 

and  Edwin  Jones,  the  defendant's  son.  The  declaration 
then  averred  that  the  plaintiff  entered  on  the  premises  under  and 
by  virtue  of  the  indenture,  and  contained  an  averment  of  general 
performance  on  the  part  of  the  plaintiff.  It  then  proceeded  to 
aver,  that  although  a  reasonable  time,  after  the  making  of  the  said 
indenture,  and  also  after  the  commencement  of  the  said  term,  for 
the  defendant  to  put  the  said  farm-house  and  buildings  into  repair, 
had  elapsed  before  the  commencement  of  this  suit,  yet  the  defend- 
ant did  not  nor  would  within  that  time,  or  at  any  other  time,  put 
in  repair  the  said  farm-house  and  buildings,  or  any  or  either  of 
them,  contrary,  &c.  ;  and  further,  that  the  defendant  did  not  nor 
would,  after  the  making  of  the  said  indenture  and  during  the  said 
term  thereby  granted,  keep  the  said  farm-house  and  buildings  in 
repair;  and  on  the  contrary  thereof,  after  the  making  of  the  said 
indenture  and  during  the  continuance  of  the  said  term,  to  wit,  &c., 
and  from  thence  for  a  long  time,  to  wit,  &c. ,  the  defendant  wrong- 
fully suffered  and  permitted  the  said  farm-house  and  buildings  to 
be  and  continue,  and  they  were  for  and  during  all  that  time  out  of 
repair  by  reason  of  the  defendant's  not  keeping  the  same  in  repair, 
contrary,  &c.  ;  and  further,  that  although  eighteen  months  from 
the  date  of  the  said  indenture  had  elapsed  before  the  commence- 
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ment  of  this  suit,  yet  the  defendant  did  not  nor  would  within  that 
period,  .or  at  any  other  time,  erect  and  build  a  new  shed  and  stalls 
for  feeding  cattle,  complete,  at  the  upper  end  of  the  said  bam, 
extending  in  a  straight  line  with  the  said  barn,  or  otherwise ;  nor 
did  nor  would  the  defendant  within  that  period,  or  at  any  other 
time,  erect  and  build  the  said  stone  wall,  so  to  be  by  her  erected 
and  built  as  aforesaid,  from  the  said  shed,  extending  to  the  gate 
leading  into  the  fold,  or  otherwise ;  nor  did  nor  would  the  defend- 
ant within  that  period  or  at  any  other  time  new  floor  two  rooms 
in  the  said  cottage,  contrary,  &c. 

♦The  defendant  pleaded  {inter  alia)  non  est  factum,  and  [*235] 
upon  that  plea  issue  was  joined.  The  cause  was  tried  be- 
fore Patteson,  J. ,  at  the  last  Spring  Assizes  for  the  county  of 
Gloucester,  when  a  deed  under  which  the  plaintiff  held  the  premises 
in  question  was  put  in  by  him  in  support  of  his  declaration,  con- 
taining (inter  alia)  the  two  following  clauses :  "  And  the  said 
Samuel  Cannock  doth  hereby  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  promise,  and  agree,  to  and  with  the 
said  Elizabeth  Jones,  her  heirs  and  assigns,  in  manner  following, 
that  the  said  Samuel  Cannock,  his  executors  or  administrators, 
shall  and  will  from  time  to  time,  and  at  all  times  during  the  con- 
tinuance of  the  said  term  hereby  granted,  at  his  or  their  own  costs 
and  charges,  in  all  things  well  and  sufficiently  repair  and  glaze 
the  windows  of  the  said  messuage,  and  also  the  hedges,  ditches, 
mounds,  and  fences  of  and  belonging  to  the  said  demised  premises, 
and  all  fixtures,  additions,  and  improvements  thereto,  during  the 
said  term,  in,  by,  and  with  all  and  all  manner  of  needful  and 
necessary  reparations,  cleansings,  and  amendments,  when  and  as 
often  as  occasion  shall  require,  the  said  farm-house  and  buildings 
being  previously  put  in  repair,  and  kept  in  repair  by  the  said 
Elizabeth  Jones. "  .  .  .  "  And  it  is  hereby  agreed  by  and  between 
the  said  parties  hereto,  that  she,  the  said  Elizabeth  Jones,  shall 
and  will,  within  ten  months  from  the  date  of  the  within  lease, 
erect  and  build  a  new  shed  and  stalls  for  feeding  cattle,  complete, 
at  the  upper  end  of  the  barn,  extending  in  a  straight  line  with  the 
barn,  and  likewise  erect  and  build  a  stone  wall  from  such  shed, 
extending  to  the  gate  leading  into  the  fold,  and  new  floor  two 
rooms  in  the  cottage,  fimd  the  whole  of  which  is  agreed  to  be  left 
to  the  superintendence  of  the  said  Samuel  Cannock  and  Edwin 
Jones  her  son. "     It  was  thereupon  contended  by  the  defendant's 
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counsel  that  the  words  "  the  farm-house  and  buildings  being 
previously  put  in  repair,  and  kept  in  repair  by  the  said 
[*  236]  Elizabeth  Jones, '  contained  *  in  the  foregoing  clause  of 
the  lease,  did  not  amount  to  a  covenant  on  the  part  of  the 
lessor,  and  consequently  that  there  was  a  variance  between  the 
declaration  and  the  lease  produced.  The  plaintiff  had  a  verdict, 
with  £60  damages,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit  upon  the  question  of  variance. 

A  rule  nisi  having  been  obtained  in  pursuance  of  the  leave 
reserved,  and  also  to  arrest  the  judgment  upon  the  second  breach, 
on  the  ground  that  it  contained  no  allegation  with  reference  to  the 
work  being  under  the  superintendence  of  the  two  persons  mentioned 
in  that  covenant, 

Talf ourd,  Serjt ,  and  Gray  now  showed  cause.  —  As  to  the  first 
point,  the  words  **  the  said  farm-house  and  buildings  being  previ- 
ously put  in  repair,  and  kept  in  repair  by  the  said  Elizabeth 
Jones, "  are  an  absolute  and  independent  covenant  on  the  part  of 
the  defendant  [Alderson,  B.  —  The  covenant  is  insensible  as  it 
at  present  stands,  according  to  strict  grammatical  construction, 
for  the  word  "  glaze  *  cannot  apply  to  the  word  "  hedges. '  If  the 
word  "  glazed  *  be  struck  out,  the  covenant  is  sensible.  ]  It  is  not 
necessary  that  there  should  be  any  technical  words  in  an  instru- 
ment, in  order  to  constitute  a  covenant  The  rule  is  shortly  laid 
down  in  Bush  v.  Coles,  Carth.  232,  "  that  upon  a  reservation  an 
action  of  covenant  will  lie,  as  where  rent  is  reserved  covenant  will 
lie  upon  the  words  of  reservation,  without  any  express  words  of 
covenant "  The  same  rule  is  to  be  found  in  Sampson  v.  Easterby, 
9  B.  &  C.  505  (33  R  R  239),  and  in  Eoll.  Abr.  518,  Com,  Dig. 
**  Covenant "  (A  2).     [They  were  then  stopped  as  to  this  point  ] 

As  to  the  objection  raised  to  the  breach,  in  arrest  of  judgment, 
it  is  submitted  that  it  cannot  prevail.  The  covenant  merely  means 
that  the  parties  shall  be  at  liberty  to  perform  the  work  under  the 
superintendence  of  the  plaintiff,  and  of  the  defendant's 
[*  237]  son.  It  is,  therefore,  not  a  condition  *  precedent  or  con- 
current that  the  work  should  be  done  under  that  superin- 
tendence. 

Godson,  Alexander,  and  Atherton,  in  support  of  the  rula  —  As 
to  the  first  point,  unless  the  instrument  contains  words  amoimting 
to  an  agreement,  there  is  no  covenant  Thus  it  is  laid  down  in 
Com.  Dig.  "  Covenant "  (A  2),  "  But  where  words  do  not  amount 
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to  an  agreement,  covenant  does  not  lie,  as  if  they  are  merely  con- 
ditional to  defeat  the  estate :  as,  a  lease  provided  and  upon  condi- 
tion that  the  lessee  collect  and  pay  the  rents  of  his  other  houses. " 
There  must  be  either  the  word  **  agreed,  *  or  something  equivalent 
to  it  Duke  of  St.  Allans  v.  Ellis,  16  East,  352  (p.  676,  ante). 
[Pabke,  B.  —  In  that  case  the  rule  was  in  effect  laid  down  that  no 
technical  words  are  necessary  to  constitute  a  covenant,  but  that  it 
is  sufficient  if  an  agreement  can  be  gathered  from  the  words,  what- 
ever they  may  be.  ]  In  Bigby  v.  Great  Western  Baiiway  Company, 
14  M.  &  W.  811,  there  was  the  word  "  engage,*  which  was  held  to 
have  the  same  force  as  the  word  "  covenant  *  would  have  had. 

As  to  the  second  point,  the  word  "  left,  *  in  that  covenant,  means 
that  the  work  was  to  be  done  according  to  the  approval  and  satis- 
faction of  the  two  parties  named.  [They  also  referred  to  Slater  v. 
Stone,  Cro.  Jac.  645,  and  Thomas  v.  CadwaHader,  Willes,  496.  ] 

Parke,  B.  —  I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged. The  first  point  depends  upon  the  question,  whether  there 
is  a  covenant  in  the  lease  to  the  effect  stated  in  the  declaration, 
viz.,  **  that  the  defendant  would  put  the  farm-house  and  buildings 
in  repair,  and  would  keep  them  in  repair  during  the  term. "  The 
rule  of  law,  as  laid  down  in  the  case  of  the  Duke  of  St.  Albans  v. 
mils,  is  perfectly  clear,  that,  in  order  to  constitute  a  cove- 
nant, no  technical  words  are  necessary.  It  is  sufficient  *  if  [*  238] 
you  can  collect  from  the  terms  of  the  instrument  that  the 
thing  is  to  be  done.  The  question  therefore  is,  whether  the  words 
**  the  farm-house  and  buildings  being  previously  put  in  repair,  and 
kept  in  repair  by  the  said  Elizabeth  Jones,"  amount  to  an  absolute 
contract  by  her.  I  am  of  opinion  that  they  do.  Perhaps  if  the 
words  "  kept  in  repair  "  were  omitted,  this  might  amount  to  a  con- 
dition precedent;  but  with  these  words,  as  they  stand  in  the  lease, 
it  is  impossible  to  come  to  that  conclusion.  I  construe  the  lease 
to  amount  to  a  covenant  on  the  part  of  the  lessor  to  put  and  keep 
all  the  premises  in  repair,  except  the  windows  and  the  hedges, 
ditches,  &c. ,  with  respect  to  which  the  lessee  has  bound  himself. 
The  result  of  this  construction  is,  that  the  contract  is  well 
declared  on. 

The  next  question  is,  whether  the  second  breach  is  properly 
assigned.  That  breach  takes  no  notice  that  the  work  was  to  be 
left  to  the  superintendence  of  the  plaintiff  and  the  defendant's 
son,  but  merely  states  that  the  defendant  did  not  do  the  work. 
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Now  this  is  a  perfectly  good  breach,  unless  the  agreement  that 
the  work  should  be  left  to  the  superintendence  of  these  parties 
amounts  either  to  a  condition  precedent  or  concurrent;  for  then  it 
would  be  necessary  to  aver  either  performance  of  the  condition,  or 
a  readiness  and  willingness  on  the  part  of  the  plaintiff.  But, 
although  the  words  are  extremely  obscure,  I  cannot  satisfy  my 
mind  that  they  amount  to  either  a  condition  precedent  or  con- 
current I  think  that  the  parties  must  have  intended  only  that 
the  work  was  to  be  done  to  the  satisfaction  of  the  two ;  and  inas- 
much, therefore,  as  the  work  was  not  done  at  all,  the  breach  is 
well  assigned. 

Alderson,  B.  — I  am  entirely  of  the  same  opinion.  With  re- 
gard to  the  first  point,  I  think  that  the  contract  entered  into  be- 
tween the  parties  was  an  independent  covenant  on  the  part 
[*239]  of  the  lessor  to  put  and  keep  in  repair  all  the  *  farm-house 
and  buildings,  with  the  exception  of  that  portion  expressly 
excepted,  and  which  the  tenant  himself  contracted  to  repair;  and 
I  concur  in  the  observations  of  my  Brother  Parke  upon  the  other 
point  in  the  case. 

Platt,  B.  ,  concurred.  Bule  discharged. 

(m  THE  EXCHEQUER  CHAMBER.) 
Jones  v.  Cannock. 

5  Ex.  713,  714  (8.  c.  19  L.  J.  Ex.  371). 

Error  having  been  brought  on  the  above  judgment,  the  case  was 

now  argued  ^  by 
[713]  Atherton  for  the  plaintifif  in  error,  the  defendant  below.  — 

The  declaration  is  bad.  The  covenant  alleged  is,  that  the 
defendant  agreed  to  erect  certain  buildings  within  the  period  of 
eighteen  months,  "  the  whole  of  which  were  to  be  left  to  the  super- 
intendence of  the  plaintiff  and  Edwin  Jones,  the  defendant's  son. " 
Now  it  is  submitted  that  the  superintendence  of  the  plaintifif  was 
a  condition  concurrent  with  the  duty  of  the  defendant  to  erect  the 
buildings.  The  declaration  therefore  ought  to  have  alleged  that 
the  plaintiff  was  ready  and  willing  to  superintend  the  works;  and 
it  is  bad  because  it  does  not  contain  that  allegation.     Where  some 

^  Before  Pattebov»  J.,  Colbridob,  J.,  ent,  bat  did  not  join  in  the  jadgment  of 
WioHTM AN,  J.,  Cbbsswbll,  J.,  Eblb,  J.,  the  Conrt,  he  having  been  engaged  as 
Williams,  J.    TxLrouBD,  J.,  was  pret-   coanael  in  the  caae. 
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act  is  required  to  be  done  on  the  part  of  the  covenantee,  at  the 
same  time  as  another  act  is  to  be  done  on  the  part  of  the  cove- 
nantor, and  an  action  is  brought  for  the  non-performance  by  the 
covenantor  of  the  act  in  question,  the  declaration  must  contain  an 
allegation  that  the  covenantee  was  ready  and  willing  to  perform 
his  part  1  Wms.  Saund.  320,  notes,  and  2  Wms.  Saund.  352. 
The  covenant  is  pleaded  according  to  its  legal  effect ;  and  if  there 
be  any  ambiguity  in  the  language  of  the  covenant,  such  a  construc- 
tion is  to  be  adopted  as  will  operate  most  strongly  against  the 
party  pleading  it.  It  might  be  a  matter  of  great  impor- 
tance to  the  *  defendant  that  the  plaintiff's  son  should  have  [♦  714] 
the  superintendence  of  the  work,  which  would  preclude 
the  plaintiff  from  complaining  of  the  way  in  which  it  had  been 
executed.  [Cresswell,  J.  —  There  is  nothing  in  the  covenant 
which  gives  the  parties  who  are  to  superintend  the  work  authority 
to  say  how  it  is  to  be  done.  ] 

Peacock,  contra,  —  The  declaration  is  good,  and  the  judgment  of 
the  Court  below  ought  to  be  afl5rmed.  According  to  the  legal 
effect  of  the  covenant,  the  superintendence  of  either  party  is  not 
made  a  condition  precedent  or  concurrent.  They  are  to  be  at  lib- 
erty to  superintend  the  work  whilst  it  is  going  on,  at  any  time ; 
but  no  time  is  fixed  when  they  are  to  be  present.  It  is  a  mere  per- 
mission, which  either  party  may  avail  himself  of  if  he  thinks  fit. 

Atherton  replied. 

Patteson,  J.  —  We  are  all  of  opinion  that  the  clause  in  question 
is  neither  a  condition  precedent  nor  concurrent.  The  covenant  is 
an  absolute  one,  that  the  defendant  shall  do  the  work  within  the 
period  of  eighteen  months ;  and  the  succeeding  clause  was,  as  it 
appears  to  us,  inserted  for  the  benefit  of  both  parties,  which  they 
were  at  liberty  to  avail  themselves  of  if  they  should  think  fit  to 
do  so.  The  language  of  the  covenant  is  no  doubt  obscure ;  but  as 
we  thiftk  that  the  words  do  not  import  a  condition,  the  declara- 
tion, as  it  now  stands,  is  good,  and  the  judgment  of  the  Court 
below  must  be  affirmed.  Judgment  affivTrud. 


Jones  v.  Cannock. 

(3  H.  L.  Cas.  700,  701.) 

Ultimately,  the  case  was  brought  by  writ  of  error  to  the  House 
of  Lords.     The  plaintiff  in  error  did  not  appear  to  support  his  case. 
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The  Lord  Chancellor  (Lord  Cottenham),  after  hearing  a  short 
statement  from  the  counsel  for  the  defendant,  expressed  his  opinion 
that  there  was  no  case  in  point  of  law  for  the  plaintiff  in  error,  and 
affirmed  the  judgment 

ENGLISH  NOTES. 

The  principle  is  stated  by  Sir  Howard  Elphinstone,  "Interpretation 
of  Deeds,"  Rule  161,  in  these  terms:  "No  particular  form  of  words 
is  necessary  to  create  a  covenant.  It  is  sufficient  if,  from  the  con- 
struction of  the  whole  deed,  it  appear  that  the  party  intended  to  bind 
himself.'* 

Of  the  numerous  authorities  which  support  the  rule,  the  following 
are  selected  aa  particularly  applying  to  leases :  —  Bash  y.  Coles  (K.  B. 
1691),  Garth.  232,  where  an  exception  was  construed  to  be  a  covenant; 
Giles  V.  Hooker  (K.  B.  1689),  Carth.  135,  "rendering"  rent  so  con- 
strued;  Hellier  v,  Casbard  (1677),  Sid.  266,  ''yielding  and  paying" 
rent;  Webb  v.  Flummer  (1819),  2  B.  &  Aid.  746,  21  R.  K  479,  "that 
the  (tenant)  shall  fold  his  flock  of  sheep  which  he  shall  keep  upon  the 
demised  premises  upon  such  parts  where  the  same  have  been  usually 
folded,''  as  implying  a  covenant  that  he  should  keep  a  flock  of  sheep 
upon  the  premises;  Wood  v.  Copper  Miners  Co.  (1849),  7  C.  B.  906, 
18  L.  J.  G.  P.  292,  agreement  that  the  coals  consumed  by  the  lessee 
should  be  purchased  of  the  lessor,  provided  that  the  lessor  should  not  be 
compelled  to  supply  more  than  five  hundred  tons  per  week,  construed  as 
covenant  by  lessor  to  supply  the  coals ;  Sampson  v.  Easterby  (1829, 
1830),  9  Barn.  &  Cress.  505,  6  Bing.  644,  33  R.  R.  239,  lease  reciting 
an  agreement  by  lessees  to  build  a  new  mill  on  the  site  of  one  pulled 
down  by  them  with  consent  of  the  lessors,  and  covenanting  to  keep  in 
repair  the  mill  so  engaged  to  be  erected  by  them,  construed  to  comprise 
a  covenant  to  build  the  mill ;  Brookes  v.  Drysdale  (1877),  3  C.  P.  D. 
62,  37  L.  T.  467,  26  W.  R.  331,  "provided  and  .  .  .  upon  the  ex- 
press condition  that,"  &c.,  construed  as  a  covenant  to  perform  the 
condition. 

AMERICAN  NOTES. 

The  first  case  is  cited  in  Wood  on  Landlord  and  Tenant,  pp.  623,  ^43,  697, 
and  the  second  at  pp.  587,  796,  818.  The  second  case  is  cited  in  Pingrey  on 
Real  Property,  sect.  1496.  The  first  is  cited  in  Taylor  on  Landlord  and  Tenant, 
sect.  248,  and  the  second  at  sect.  276. 

The  doctrine  of  the  Rule  that  the  intention  of  the  parties  as  expressed  in 
the  instrument  is  to  prevail,  is  well  settled  in  this  country.  Hallett  v.  Wylie, 
3  Johnson  (N.  Y.),  44;  3  Am.  Dec.  457;  Jackson  v.  Delacroix,  2  Wendell 
(N.  Y.),  433;  Jackson  v.  S warty  20  Johnson  (N.  Y.),  85;  Marshall  v.  Craig,  1 
Bibb  (Kentucky),  379 :  4  Am.  Dec.  647;  Wright  v.  Tuttle,  4  Day  (Connecticut), 
321;  Mitchell  v.  Hazen,  4  Connecticut,  508;  10  Am.  Dec.  169;  Randellr.  Canal 
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Co.y  1  Harrington  (Delaware),  288 ;  Lovering  ▼.  Loveting^  18  New  Hampshire, 
513 ;  PoU  V.  WeU,  115  New  York,  861 ;  12  Am.  St,  Rep.  809;  5  Lawyers'  Bep. 
Annotated,  422;  Grundy  v.  Edwards,  7  J.  J.  Marshall  (Kentucky),  868;  28 
Am.  Deo.  409. 

A  mere  recital  or  an  exception  in  a  lease  may  be  a  covenant,  if  such  appears 
from  the  whole  iustmment  to  have  been  the  intention.  Horry  y.  Frosty  10 
Richardson  Equity  (So.  Car.),  109 ;  Penn  y.  Preston,  2  Rawle  (Penn.),  14 
("  intended  to  be  recorded  ") ;  Huff  v.  Nickerson,  27  Maine,  106.  So  in  i>tf 
Forest  v.  Byrne,  1  Hilton  (N.  Y.  Com.  PL),  48,  a  recital  that  the  premises 
were  "to  be  occupied  as  a  lumber  yard"  was  held  a  covenant  on  the  part 
of  the  tenant  to  occupy  them  for  that  purpose  alone.  A  lease  of  a  lot  "  with 
the  £i^proof  cotton  warehouse  thereon  "  is  a  covenant  that  it  is  fire-proof. 
Vaughan  v.  Matlock,  28  Arkansas,  9.  *'  No  particular  form  of  words  is  neces* 
sary  to  create  a  covenant,  but  any  words  will  be  effectual  for  that  purpose 
which  show  that  the  party  sought  to  be  charged  as  covenantor  intended  to 
agree  to  do,  or  to  refrain  from  doing,  something  in  which  the  other  party 
had  an  interest."  Livingstone  v.  Stickles,  8  Paige  (N.  Y.  Chanc),  398,  citing 
Hanington  v.  Wise,  Cro.  Eliz.  486,  and  Doe  v.  Watt,  8  B.  &  C.  316. 

In  Post  V.  Weil,  supra,  the  Court  said :  "  Although  the  words  of  the  clause 
in  question  are  apt  to  describe  a  condition  subsequent  reserved  by  a  grantor, 
we  are  in  no  wise  obliged  to  take  them  literally.  In  the  consideration  of 
what,  by  the  use  of  these  woi*ds,  was  imported  into  the  conveyance,  we  are  at 
liberty  to  affix  that  meaning  to  them  which  the  general  view  of  the  instru- 
ment and  of  the  situation  of  the  parties  makes  manifest.  Whether  they 
created  a  condition  or  a  covenant  must  depend  upon  what  was  the  intention 
of  the  parties;  for  covenants  and  conditions  may  be  created  by  the  same 
words.  In  order  that  a  covenant  shall  be  read  from  the  words  of  an  instru- 
ment, they  need  not  be  precise,  nor  technical,  nor  in  any  particular  form.  In 
Bacon's  Abridgment,  Covenant  A,  it  is  said :  *  The  law  does  not  seem  to  have 
appropriated  any  set  form  of  words  which  are  absolutely  necessary  to  be  made 
use  of  in  creating  a  covenant.'  In  Sheppard's  Touchstone,  161,  162,  it  is 
said :  *  There  need  not  be  any  formal  words,  as  "  covenant,"  **  promise,"  and  the 
like,  to  make  a  covenant  on  which  to  ground  an  action  of  covenant ;  for  a 
covenant  may  be  had  by  any  other  words.'  Chancellor  Kent,  in  his  Com- 
mentaries (voL  4,  132),  in  speaking  of  whether  a  clause  in  a  deed  shall  be 
taken  to  create  a  covenant  or  a  condition,  says :  <  Whether  the  words  amount 
to  a  condition,  or  a  limitation,  or  a  covenant,  may  be  matter  of  construction 
depending  on  the  contract.  The  intention  of  the  party  to  the  instrument, 
when  clearly  ascertained,  is  of  the  controlling  efficacy ;  though  conditions  and 
limitations  are  not  readily  to  be  raised  by  mere  inference  and  argument.' 
The  Chancellor  sums  up  the  matter  in  this  language :  *  The  distinctions  on  this 
subject  are  extremely  subtle  and  artificial,  and  the  construction  of  a  deed,  as 
to  its  operation  and  effect,  will,  after  all,  depend  less  upon  artificial  rules  than 
upon  the  application  of  sense  and  sound  equity  to  the  object  and  spirit  of  the 
contract  in  a  given  case.*  Lord  Mansfield  said  (1  Burr.  290)  that  no  par- 
ticular  technical  words  are  requisite  towards  making  a  covenant ;  and  Lord 
Eldon  said  (15  Ves.  264)  that  covenants  may  be  for  almost  anything.    That 
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they  have  frequently  been  inserted  in  conveyances  to  maintain  the  eligible 
character  of  property  adjoining  the  parcel  conveyed  by  protecting  it  against 
the  erection  of  nuisances,  or  of  offensive  structures,  or  against  the  carrying 
on  an  injurious  or  offensive  trade,  is  a  familiar  fact.  It  seems  unnecessary  to 
cite  from  the  opinion  of  Judges  or  of  the  writers  upon  this  subject  of  juris- 
prudence ;  for  there  is  a  general  consensus  in  opinion  among  them  that  the 
question  is  one  always  open  to  the  determination  most  consistent  with  the 
reason  and  the  sense  of  the  thing.  Reference,  whether  it  be  to  the  earlier  or 
later  reports,  fails  to  aid  us  in  deducing  from  them  a  defined  principle  of  con- 
struction. Many,  if  not  most,  of  the  early  cases  have  been  those  turning  upon 
the  construction  of  clauses  in  leases,  and  in  each  case,  so  far  as  the  examination 
I  have  been  able  to  give  enables  me  to  say,  the  Court  constructed  the  clause 
as  the  circumstances  and  facts  of  that  particular  caae  seemed  to  demand." 


No.  57.  — CHUKCH  v,   BKOWN. 
(lord  eldon,  c,  1808.) 

No.  58.  — HAMPSHIRE   v.   WICKENa 
(M.  R.  1878.) 

RULE. 

Under  an  agreement  for  a  lease,  whether  containing  a 
stipulation  for  usual  covenants  or  not,  the  lessor  is  not 
entitled  to  require  the  insertion  of  a  covenant  restraining 
alienation  without  consent. 

Church  v.  Brown. 

15  Vesey,  258-273  (10  R.  R.  74). 

Agreement  for  Lease.  —  Usual  Covenant  —  Covenant  against  AUenation 
tcithout  License. 

[258]       Under  an  agreement  for  a  lease  the  lessor  is  not,  without  express  Btipa- 
lation,  entitled  to  a  covenant  restraining  alienation  without  licenses  as  a 
proper  and  usual  covenant. 

Thomas  Worsfold,  of  Croydon,  grocer,  entered  into  an  agreement 
in  writing,  dated  the  3rd  of  December,  1798,  with  the  plaintiffs 
Church  and  Upton  to  grant  them  a  lease  for  twenty-one  years  from 
Christmas  next,  of  a  house,  warehouse,  and  other  premises  in  High 
Street,  Croydon,  at  the  yearly  rent  of  £40,  clear  of  taxes,  except 
the  land  tax ;  and  the  plaintiffs  agreed  to  accept  the  said  lease  and 


R.  C.  VOL.  XV.]   SECT.  IV.  —  OOVENANTS  IN  LEASES.  689 

to  pay  the  rent ;  which  lease  it  was  agreed  should  contain  a  power 
for  the  plaintiffs  to  determine  the  lease  at  the  expiration  of  the 
first  seven  or  fourteen  years  on  notice :  and  the  lease  was  to  con- 
tain a  covenant  on  the  part  of  Worsfold  that  he  should 
not  at  any  time  within  ten  years  set  up,  exercise,  *  or  f ol-  [*  259] 
low  the  trade  of  a  tea-dealer  or  grocer  within  four  miles 
from  Croydon,  but  should,  on  the  contrary,  render  his  assistance 
to  the  plaintiffs  in  the  business. 

In  pursuance  of  the  agreement,  in  January,  1799,  the  plaintiffs 
entered,  and  carried  on  the  business  of  a  grocer  in  the  premises  in 
partnership,  until  they  agreed  to  dissolve  the  partnership;  that 
Church  should  continue  the  business  on  his  separate  account,  and 
the  lease  should  be  granted  to  him  alone.  Worsfold  afterwards 
sold  the  premises  to  the  defendant,  a  grocer,  in  Croydon,  in  fee. 

The  bill,  filed  in  November,  1803,  prayed  that  the  defendant 
may  be  decreed  to  execute  a  proper  lease,  conformable  to  the 
agreement 

Under  a  decree,  directing  the  Master  to  settle  a  lease,  a  draft 
was  carried  in  by  each  party,  varying  only  in  this  respect,  that 
the  draft  proposed  by  the  defendant  extended  the  proviso  for  re- 
entry for  non-payment  of  rent  or  breach  of  covenants  to  the  follow- 
ing case;  viz.,  if  Church  or  Upton,  or  either  of  them,  their  or 
either  of  their  executors  or  administrators,  shall  assign  over  this 
present  indenture  of  lease,  or  their  term  or  interest  therein  or  any 
part  thereof,  or  demise,  let,  or  part  with  the  demised  premises  or 
any  part  thereof,  to  any  person  or  persons  whomsoever,  without 
the  license  of  Brown,  his  heirs  or  assigns,  in  writing,  first  obtained ; 
or  if  Church  and  Upton,  or  either  of  them,  &c. ,  should  become 
bankrupt,  or  make  any  assignment  for  the  benefit  of  their  or  his 
creditors. 

The  Master's  judgment  being  against  the  insertion  of  that 
clause,  an  exception  was  taken  to  the  report 

*  Sir  Samuel  Bomilly  and  Mr.  Wetherell,  in  support  of  [♦  260] 
the  exception,  referred  to  the  two  late  cases,  Vere  v.  Love- 
den,  12  Ves.  179,  and  Jones  v.  Jones,  12  Ves.  186,  in  which  this 
subject,  though  not  determined,  was  much  considered  by  the 
Master  op  the  Bolls.  They  urged  that  Lord  Thurlow's  dis- 
tinction in  the  case  of  Henderson  v.  Hay,  3  Bro.  C.  C.  632,  between 
common  and  usual  covenants,  is  not  very  intelligible;  nor  what 
are  incidental  covenants :  in  the  nature  of  a  demise  at  common 
VOL.  XV.  —  44 
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law  it  is  not  incidental  that  there  should  be  any  covenant  what- 
soever, even  for  payment  of  rent;  that  the  subsequent  decisions, 
Morgan  v.  Slaughter,  1  Esp.  8  (5  R  R  715) ;  Folkingham  v.  Croft, 
3  Austr.  700  (4  R  R  844),  by  Lord  Kenyon  at  Nisi  Prius,  and  by 
the  Court  of  Exchequer,  in  favour  of  a  covenant,  restraining  aliena- 
tion without  license,  as  reasonable  and  usual,  are  against  the  opin- 
ion, expressed  in  that  case,  which,  however,  it  was  said,  ended  in  a 
compromise ;  and  though  there  is  no  instance  where  such  a  cove- 
nant was  inserted  without  an  agreement  for  usual  covenants,  that 
cannot  make  a  difference,  as  a  proper  lease  must  have  the  usual 
covenants.  Upon  the  terms  of  this  agreement,  and  the  nature  of 
the  subject,  the  intention  must  have  been,  that  there  should  not 
be  a  change  of  the  tenant  without  consent  The  lessor,  letting 
this  shop  to  persons  of  the  same  trade  that  he  followed,  and  cove- 
nanting not  to  carry  on  that  trade  within  four  miles  for  ten  years, 
might  have  looked  to  the  possibility  of  his  returning  to  his  trade 
in  that  shop,  especially  as  the  lessees  had  an  option  to  determine 
the  lease  at  the  end  of  seven  or  fourteen  years.  Under  such 
circumstances  it  was  important  to  him  to  guard  against  any  alter- 
ation. Something  also  may  be  presumed  from  the  circum- 
[*  261]  stance  that  the  word  *  assigns  *  is  not  *  to  be  found  in 
this  agreement,  and  seems  to  have  been  studiously  avoided. 
Mr.  Alexander,  for  the  report,  observed,  that  here  was  no  stip- 
ulation for  proper  or  usual  covenants,  upon  which  the  last  two 
decisions  had  been  made,  and  which,  when  confined  to  the  neigh- 
bourhood, the  Lord  Chancellor  in  Boardman  v.  Mo%tyn,  6  Yes. 
467,  held  a  proper  subject  of  inquiry,  though  there  are  in  this 
agreement  stipulations  for  particular  purposes,  anxiously  expressed. 
All  that  had  been  determined  was,  that  this  covenant  is  not 
unfair,  unreasonable,  or  unusual,  in  the  lease  of  a  public-house; 
in  which  case  it  may  be  truly  represented  as  essential  and  neces- 
sary on  account  of  the  lessor's  interest  in  the  license,  upon  which 
the  value  of  the  house  depends.  The  Master  of  the  Rolls 
observes,  accordingly,  that  there  are  many  covenants  which  it 
may  be  very  proper  for  the  lessor  to  take  for  his  protection,  but 
which,  not  naturally  flowing  from  the  contract  to  let  and  take, 
should  be  the  subject  of  direct  stipulation;  but  this  exception 
contends  that  a  provision  of  this  sort  requires  no  stipulation, 
being,  according  to  Lord  Thurlow's  expression,  incidental  to  every 
lease. 
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Sir  Samuel  Bomilly,  in  the  reply,  mentioned  the  case  of  Brown 
V.  Baban,  15  Ves.  528,  in  which,  at  the  Rolls  the  evening  before, 
it  was  decided,  that  under  a  stipulation  for  usual  covenants  a  cove- 
nant not  to  assign  without  license  should  be  inserted.  The  Master 
OF  the  Bolls,  who  was  not,  before  that  judgment  was  pronounced, 
apprised  that  this  point  was  depending  before  the  Lord  Chan- 
cellor, decided  upon  the  authority  of  the  cases  in  the  Court  of 
Exchequer  and  before  Lord  Kenyon,  continuing,  however,  to  ex- 
press his  own  opinion  upon  the  question  to  agree  with  that  of 
Lord  Thurlow. 

♦The  Lord  Chancellor  [♦262] 

I  came  into  Court  with  an  extremely  strong  opinion  that 
this  covenant  could  not  be  inserted  in  the  lease ;  but  my  mind  is 
most  seriously  affected,  on  the  one  hand,  by  the  very  strong  rea- 
soning of  the  Master  of  the  Rolls  in  the  two  cases  (Vere  v. 
Zoveden,  Jozies  v.  Janes,  12  Ves.  179,  186)  that  have  been  men- 
tioned, and,  on  the  other,  by  the  communication  that,  notwith- 
standing that  reasoning,  the  Master  of  the  Rolls  considers  this 
point  bound  down  by  the  decision  of  Lord  Kenyon  at  Nisi  Prius, 
Morgan  v.  Slaughter,  1  Esp.  8  (5  R  R  715),  and  that  single  case 
in  the  Court  of  Exchequer,  Folkingham  v.  Croft,  3  Anstr.  700  (4 
R  R  844).  No  one  will  suspect  me  of  not  giving  all  due  weight 
to  any  opinion  of  Lord  Kenton  ;  but  I  must  know  a  great  deal  more 
than  I  do  before  that  determination  at  Nisi  Prius  will  decide  my 
judgment  upon  such  a  point ;  and,  as  to  the  other  case,  I  have  not 
yet  had  an  opportunity  of  learning  any  reasons  that  I  can  repre- 
sent as  satisfactory  to  my  own  mind.  The  case  of  Henderson  v. 
ffay,  3  Bro.  C.  C.  632,  may,  as  it  is  said,  not  be  an  authority  in 
one  sense ;  but  that  it  was  Lord  Thurlow 's  judicial  opinion,  and 
would  have  been  his  decision,  if  it  had  been  necessary  to  decide 
it,  I  have  no  doubt ;  and  I  am  much  misled  if  that  learned  Lord, 
who  was  very  apt  to  give  his  peculiar  attention  to  legal  subjects, 
and  after  he  had  decided  upon  them,  ever  altered  his  opinion 
under  the  impression  of  any  contrary  opinion  or  reasons  that  he 
had  received. 

Suppose  this  point  altogether  unprejudiced  by  decision.     There 
are  different  sorts  of  landed  property  known  to  the  law :  land  in 
fee  simple,  and  leasehold  property.     I  am  not  at  present 
alluding  to  copyholds.     *  If  a  man  covenants  to  sell  a  fee-  [♦  263] 
simple  estate,  free  from  all  incumbrances,  and  says  no 
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ii(ioie,  it  is  clear  that  covenant  carries  in  gfremio,  and  in  the  bosom 
of  it,  the  right  to  proper  covenants.  Why  ?  Because  that  sort  of 
engagement  has  in  all  time  been  carried  into  execution  in  a  form 
and  mode  which  alter  most  materially,  substantially,  and  impor- 
tantly the  effect  of  the  mere  conveyance.  If  no  more  is  done  tiian 
the  agreement  imports,  the  conveyance  contains  express  covenants : 
the  words  operating  warranties  and  obligations,  which  it  was  not 
understood  between  the  persons  contracting  that  the  one  was  to 
widertake  and  the  other  to  have  the  benefit  of ;  and,  accordingly, 
it  is  perfectly  settled  by  the  law  what  are  the  covenants,  as 
applied  to  the  case  of  a  vendor  who  was  himself  a  purchaser  for 
valuable  consideration,  or  who  took  by  descent  or  by  purchase, 
but  not  for  valuable  consideration ;  and  though  the  agreement,  if 
literally  executed,  would  carry  all  the  extensive  obligations  to 
which  the  legal  warranties  flowing  from  the  words  would  bind  the 
vendor  and  his  heirs,  yet  it  cannot  be  carried  into  execution  with- 
out express  covenants,  substituted  for,  and  limiting,  the  implied 
covenants.     In  such  a  ease  the  law  would  determine,  according  to 

Henderson  v.  Hay,  what  are  usual  covenants. 
[*  264]       *  With  regard  to  leasehold  estates,  I  should  lay  no  stress 

upon  the  word  *  assigns, "  if  the  lease  was  to  be  made  to 
the  lessee,  his  executors  or  administrators,  his  assigns  being 
included  in  himself;  and  the  right  to  assign,  unless  restrained, 
being  incident  to  his  estate.  The  letter  of  the  agreement,  how- 
ever, would  not  in  any  degree  determine  the  form  of  the  convey- 
ance. The  effect  of  the  lease  in  the  warranties  and  obligations,  as 
arising  out  of  the  words  of  the  lessor  and  lessee  **  yielding  and 
paying, '  and  under  the  execution  of  their  agreement  by  the  Court, 
is  perfectly  different,  the  latter  including  the  covenant  for  quiet 
enjoyment ;  and  in  many  other  respects  the  mutual  obligations  of 
both  with  reference  to  each  other  being  by  the  express  covenants 
very  materially  varied.  Before  the  case  of  Henderson  v.  Hay^  3 
Bro.  C.  C.  632,  therefore,  upon  an  agreement  to  grant  a  lease,  with 
nothing  more  than  "proper  covenants,"  I  should  have  said,  they 
were  to  be  such  covenants  as  were  just  as  well  known  in  such  leases 
as  the  usual  covenants  under  an  agreement  to  convey  an  estate ; 
and  though  the  word  **  incidental  "  is  not  very  precise,  I  conceive 
Lord  Thurlow's  meaning  to  have  been  that  the  party  had  a  right 
to  those  covenants,  that  would  be  inserted  in  the  execution  of  an 
agreement  for  a  lease,   arising  out  of  the  general,   well  known 
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practice  aa  to  such  leases,  and  not  contradicting  the  incidents  of 
the  estate  belonging  to  a  lessee,  one  of  which  is  the  right  to 
have  the  estate,  without  restraint,  beyond  what  is  imposed  upon 
it  by  operation  of  law,  unless  there  is  an  express  contract  for 
more. 

How  does  the  history  of  the  law  with  reference  to  this  subject 
stand  ?  There  may  be  a  covenant  for  almost  anything,  and  this 
covenant  against  alienation  without  license  is  as  old  as 
Dumpor's  Oase,  4  Oa  Rep.  119;  but  how  does  •the  fact  [♦265] 
that  there  was  such  a  covenant  in  that  case,  where  it  was 
held  to  be  gone  by  alienation  with  license,  prove  that  this  is  a 
usual,  general  covenant  in  a  lease  ?  The  conclusion  is  rather  the 
other  way,  —  that  this  is  a  special  and  particular  covenant  Con- 
sider how  this  grows.  This  covenant,  which  is  represented  to  be 
usual,  would  not  prevent  under-letting.  Then  is  a  covenant  against 
under-letting  a  usual  covenant  ?  and  is  it  proved  to  be  so  by  the 
authorities  that  it  is  not  restrained  by  the  other  covenant? 
Further,  if  the  landlord  has  a  covenant  against  both  assigning  and 
under-letting,  the  tetiant  might  by  an  agreement,  neither  assign- 
ing nor  under-letting,  put  another  person  in  possession  of  the 
premises ;  and  parting  with  the  possession  in  that  manner  would 
not  be  a  breach  of  those  covenants.  Is  a  further  covenant,  there- 
fore, not  to  part  with  the  possession  of  the  premises  to  be  given  as 
a  usual  covenant  ?  That  would  not  have  restrained  the  tenant  from 
parting  with  a  part  of  the  premises,  these  covenants  having  been 
always  construed  by  Courts  of  law  with  the  utmost  jealousy  to 
prevent  the  restraint  from  going  beyond  the  express  stipulation. 
The  Court  will  have  to  consider  whether  all  these  covenants  are 
also  included  under  the  terms  "  usual  and  proper  covenants,"  in 
the  construction  of  an  equitable  agreement,  where  the  law  would 
regard  the  instrument  with  that  jealousy. 

Independent,  therefore,  of  the  authorities,  I  should  have  said 
that  the  meaning  of  the  parties  to  a  contract  for  a  lease  was  that 
there  should  be  proper  covenants,  and  that  the  law  implies  what 
they  are,  as  connected  with  the  character  and  title  of  the  lessor, 
—  covenants  in  this  sense  incidental,  as  regulating  the  obligations 
expressed  and  implied,  not  in  contradiction  to  the  quantity  of 
interest  which  the  demise  itself  without  special  words  was 
by  the  agreement  to  give  to  the  lessee.  The  case  of 
*Hender9on  v.  Say,  3  Bra   C.   C.  632,  in  its  circum-  [♦266] 
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Stances  shows  what  leliance  is  to  be  placed  upon  this  word 
"  usual  *  The  assignee  of  the  lease  of  a  public-house,  which  lease 
contained  no  covenant  restraining  alienation  without  license,  con- 
tracted for  a  lease  not  only  of  the  public-house,  but  of  other 
premises  also.  It  was  a  case,  therefore,  in  which  not  only  the 
original  lessor  had  no  idea  of  such  a  covenant,  but  it  could  not 
relate  to  the  public-house  only,  and  it  was  as  fair  to  argue  from  the 
nature  of  the  other  premises,  which  were  part  of  the  subject  of  the 
demise,  as  from  the  nature  of  the  public-house.  Lord  Thurlow, 
however,  conceived  that  this  agreement  to  demise  such  an  interest 
upon  common  and  usual  covenants  meant  only  that  an  agreement 
to  give  an  interest  for  twenty-one  years  in  equity  gave  it  to  the 
party,  his  executors,  administrators,  and  assigns;  and  that  the 
covenants  were  to  be  such  as  would  not  break  down  the  extent  of 
that  interest  contracted  for. 

In  the  case  before  Lord  Kenton,  Morgan  v.  Slaughter,  1  Esp. 
8  (5  R  R  715),  the  agreement  was  for  fair  and  usual  covenants ; 
but  before  the  case  of  Henderson  v.  Hay  there  is  no  one  instance 
that  such  a  covenant  as  this  was  conceived  to  fall  within  the 
description  jof  usual  covenants.  Dumpor's  Case,  4  Co.  Rep.  119, 
proves  no  more  than  the  fact  that  there  was  in  that  instance  such 
a  covenant ;  not  that  it  is  a  usual  covenant,  and  on  that  account 
to  be  inserted  in  all  leases.  I  am  perfectly  unable  to  follow  that 
sort  of  reasoning.  The  inference  from  that  case  appears  to  me  to 
be  rather  the  other  way.  It  is  said  no  lease  is  properly  drawn 
without  this  covenant  I  have  seen  many  leases  without  it,  and 
lately  sccux^ely  one  with  it  Such  leases  as  fall  within  our  obser- 
vation, individually,  as  lessees,  have  no  such  covenant 
[♦267]  ♦They  have  a  covenant  of  another  sort  A  lease  is  prop- 
erly drawn  with  or  without  such  a  covenant,  according  to 
the  agreement ;  and  the  lessor  must  show  that  the  restraint  is  to 
be  put  upon  the  powers  which  by  law  flow  out  of  the  interest  that 
he  has  agreed  to  give  to  the  other  party. 

The  case  of  Folkingham  v.  Croft,  3  Anstr.  700  (4  R  R  844), 
was  upon  an  agreement  for  a  lease  ^  with  all  usual  and  reasonable 
covenants  commonly  inserted  in  leases  of  the  same  nature.  *  Some 
construction  must  be  given  to  those  latter  words.  The  explana- 
tion with  reference  to  the  peculiar  property,  which  was  the  subject 
of  that  demise,  is  a  most  dangerous  proceeding;  but  it  is  stated,  as 
a  fact  in  that  case,  that  there  was  no  regular,  local  practice  upon 
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the  subject,  it  being  equally  common  in  such  leases  to  insert  or 
omit  the  covenant  The  plaintiff  therefore  failed  upon  the  ground 
of  local  usage ;  and  though  I  say  that  I  should  not  have  had  much 
difficulty  in  deciding  that  case  if  it  had  come  before  me  without 
any  authorities,  I  fear  that  would  have  been  because  my  opinion 
is  directly  contrary  to  that  decision. 

As  this  case  also  cannot  be  decided  upon  any  usage  locally,  I 
must  look  to  general  usage;  and  if  T  could  see  a  usage,  with  refer- 
ence to  the  peculiar  subject  of  this  demise,  authorising  the  inser- 
tion of  this  covenant,  I  might  say  the  party  had  contracted  for  it ; 
but  no  such  fact  is  made  out  Can  it  be  maintained  upon  a  com- 
mon agreement  for  a  lease,  as  the  meaning  of  the  parties,  that  the 
lessee  is  not  to  make  a  sub-demise,  to  part  with  the  possession ; 
in  short,  that  he  is  to  be  subject  to  all  these  restraints  upon  the 
power  of  alienation,  flowing  out  of  the  equitable  estate,  if 
nothing  is  said  about  it,  *  and  that  under  the  words  "  usual  [*  268] 
covenants  *  all  such  restraints  are  to  be  inserted  ?  With 
respect  to  another  species  of  covenant,  it  is  now  held  that  to  avoid 
the  consequences  of  bankruptcy  a  landlord  may  take  a  clause  that 
the  lease  shall  determine  upon  the  bankruptcy  of  the  tenant ;  and 
many  prudent  men  take  that  clause  Is  that  also  to  be  inserted 
as  a  usual  and  common  covenant ;  and  why  not,  if  the  fact  that 
such  a  covenant  as  this  occurred  in  Dumpor's  Case,  4  Co.  Sep. 
119,  makes  it  a  proper  and  usual  one  ? 

I  do  not  go  through  the  reasoning  of  the  Masteb  of  the  Bolls 
in  the  two  late  cases,  Vere  v.  Lavedm,  Jones  v.  Jones,  12  Ves. 
179,  186.  It  will  be  a  satisfaction  to  me  to  learn  from  him  how, 
rather  than  rest  upon  that  reasoning,  which  his  great  mind  then 
suggested,  he  can  bend  to  that  which  appears  to  me  very  unsatis- 
factory in  those  previous  cases.  My  opinion  that,  if  decision  has 
not  closed  this  point,  the  grantor  has  no  right  to  this  covenant  is 
formed  upon  grounds  that  make  me  lay  out  of  consideration  the 
small  reasoning  upon  the  word  "*  assigns, "  and  the  circumstance 
that  the  lessor  might  at  the  end  of  ten  years  return  to  his  trade  in 
this  shop.  The  safest  rule  for  property  is  that  a  person  shall  be 
taken  to  grant  the  interest  in  an  estate  which  he  proposes  to  con- 
vey, or  the  lease  he  proposes  to  make ;  and  that  nothing  which 
flows  out  of  that  interest,  as  an  incident,  is  to  be  done  away  by 
loose  expressions,  to  be  construed  by  facts  more  loose ;  that  it  is 
upon  the  party  who  has  forborne  to  insert  a  covenant  for  his  own 
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benefit  to  show  his  title  to  it,  and  that  it  is  safer  to  require  the 
lessor  to  protect  himself  by  express  stipulation,  than  for  Courts  of 
equity  to  hold  that  contracting  parties  shall  insert  not 
[•269]  restraints  expressed  *by  the  contract,  or  implied  by  law, 
but  such,  more  or  less  in  number,  as  individual  convey- 
ancers shall  from  day  to  day  prescribe  as  proper  to  be  imposed 
upon  the  lessee;  and  that  all  those  restraints,  so  imposed  from 
time  to  time,  are  to  be  introduced  as  the  aggregate  of  the  agree- 
ment 

In  the  case  of  Boardman  v.  MoHyn,  6  Yea.  467,  the  parties 
compelled  the  Court  to  inquire  as  to  the  usage  in  the  neighbour- 
hood ;  to  be  enforced  not  as  being  usual  in  the  proper  sense,  but 
as  that  to  which  it  appeared  they  looked.  So  upon  many  estates 
the  expression  is  familiar  **  such  covenants  as  are  usual, "  as  in  the 
leases  granted  by  the  Duke  of  Bedford  and  Lord  Grosvenor.  The 
lessee  may  either  desire  to  be  informed  what  are  the  covenants 
usually  inserted  in  their  leases,  or  may  not  inquire  about  them, 
concluding  that,  being  submitted  to  by  the  tenants,  they  are  rea- 
sonabla  In  many  of  those  leases  it  is  not  thought  reasonable  that 
the  restraint  of  alienation  should  be  during  the  whole  term ;  but 
it  is  only  for  the  last  seven  years  of  a  term,  perhaps,  of  sixty  or 
seventy  years.  Whether  that  should  be  applied  to  a  term  of 
twenty -one  years  is  another  consideration. 

Is  it,  then,  to  depend  upon  the  nature  of  the  property?  Is  an 
agreement  for  the  lease  of  a  public-house,  where  nothing  more  is 
expressed  to  be  carried  into  execution  in  a  different  manner  from 
an  agreement  as  to  property  of  another  species,  with  regard  to 
which,  though  there  may  not  be  the  same  reason,  the  landlord 
may  have  reasons,  operating  upon  him  just  as  powerfully,  for 
requiring  the  restraint?  The  proposition  would  appear  extraor- 
dinary as  to  an  agreement  for  the  lease  of  a  public- 
[♦  270]  ♦  house,  that  the  tenant  was  to  have  a  more  extensive 
interest  before  a  license  was  necessary  than  he  would  now 
be  entitled  to  in  the  execution  of  such  a  contract;  that  on  account 
of  the  alteration  of  the  general  law  in  that  respect  a  different 
decision  is  to  be  made  upon  the  same  words. 

Upon  the  whole,  I  came  into  Court  with  a  firm  opinion  that  the 
best,  that  is,  the  most  legal,  decision  of  this  case  would  be  that 
the  Master  is  right  in  rejecting  this  covenant;  but  the  case  of 
Brown  v.  Baban  having  been  decided  yesterday  an  authority  of 
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atich  great  weight,  I  will  discuss  the  subject  with  the  Master  of 
THE  SoLLS  before  I  decide  this  casa  There  is  a  specialty  here 
that  this  agreement  does  specify  some  covenants  that  the  lease  is 
to  contain,  and  has  no  reference  to  the  general  expression  "  usual 
and  proper  covenants ; "  but  there  is  very  little  difference  whether 
those  words  are  found  in  it  or  not>  with  reference  to  the  ground  of 
my  opinion,  which  is,  that  where  the  interest  to  be  demised  car- 
ries with  it  the  power  of  alienation,  it  can  be  shut  out  only  by 
express  contract,  and  the  proper  and  usual  covenants  must  be  such 
as  would  be  inserted  in  a  lease,  giving  the  power  of  alienation  for 
twenty-one  years. 

The  LoKD  Ghancbllob. 

I  have  not  had  an  opportunity  of  consulting  the  Master  of  the 
SoLLS,  who  has  been  out  of  town,  but  I  understand  that  the  words ' 
'  with  usual  covenants  *  were  relied  on  in  the  judgment  at  the 
Soils.     I  am  extremely  anxious  not  to  give  my  final  judgment 
upon  this  case  until  I  know  what  is  the  value  which  the  Master 
OF  THE  Bolls  sets  upon  that  distinction.     The  principle 
upon  which  *  my  opinion  rests  is,  that  before  the  case  of  [♦  271] 
Henderson  v.  -Hay,  3  Bro.  C.  C.  632,  there  was  no  sort  of 
difference  whether  the  agreement  in  the  terms  of  it  did  or  did. 
not  refer  to  usual  and  proper  covenants ;  that  in  every  agreement, 
whether  as  to  freehold  or  leasehold  estate,  it  was  implied  that  there 
were  to  be  usual  and  proper  covenants.     It  will  be  a  great  relief 
to  me  if  it  should  appear  that  the  decision  of  that  case  did  not 
rest  upon  that  distinction ;  of  which,  after  repeated  consideration, 
I  cannot  state  the  actual  value,  nor,  loolcing  back  to  the  cases,  can 
I  state  what  is  the  result  of  them. 

The  Lord  Ghakgellor  (on  a  subsequent  day). 

I  have  examined  the  Begister's  Book  ^  as  to  the  case  of  JSender^ 
9on  V.  ffai/,  with  the  view  to  ascertain  whether  it  is  to  be  con- 
sidered merely  as  the  opinion  or  as  the  judgment  of  Lord  Thurlow. 
The  cause  came  on  upon  the  objection  to  the  clause  which  was 
proposed,  as  it  is  stated  in  the  report,  and  it  was  declared  that  the 
defendant  has  not  any  right  to  insist  upon  the  clause  to  restrain 
the  alienation  of  the  premises  being  inserted  in  such  lease,  reserv- 

1  Register'B  Book,  1791,  A.  foL  337.  528,   that  a  petition   of  rehearing   was 

IHat  case  was,  in  the  argument,  oonsid-  presented  bj  the  defendant ;  and  the  bill 

ered  as  having  ended  in  a  compromise  was  afterwards  by  agreement  dismissed 

from  the  observation  of  the  Master  of  without  costs;   which  appeared  by  the 

THB  Rolls  in  Brmm  r.  Rabtm,  15  Yea  Regitter's  Book. 
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ing  the  consideration  of  costa     It  is  therefore  a  declaration  in 
judgment  upon  the  very  point 

I   have  had   sufficient  communication  with  the  Master   of 

THE  Bolls  for  this  purposa  The  law  of  this  Court  is 
[♦272]  *  unquestionably  as  Lord  Thurlow  there  declared  it;  and 

I  conceived  it  to  have  remained  undoubted  until  the  case 
before  Lord  Kenyon,  Morgan  v.  Slaughter,  1  Esp.  8  (6  R  R  715), 
which  cannot  justly  be  considered  merely  as  a  decision,  as  his 
Lordship  was  eminently  skilled  in  the  doctrine  of  this  Court,  and 
could  not  have  been  ignorant  of  the  case  of  Henderson  v.  Hay.  I 
therefore  say  with  reluctance  that  the  reasoning  upon  which  Lord 
Kenyon  determined  that  case  does  not  satisfy  me  that  it  is  the 
law.  When  the  point  was  before  the  Court  of  Exchequer,  Folking- 
ham  V.  Croft,  3  Anstr.  700  (4  R  R  844),  it  does  not  appear  that 
the  Court  found  it  easy  so  to  state  the  law,  as  they  deliberated 
upon  it  a  considerable  time.  With  respect  to  that  case  I  can  only 
say  that  my  mind  is  not  by  any  means  satisfied  with  the  reason- 
ing. I  have  read  the  two  cases,  Vere  v.  Zoveden,  Jones  v.  JoneSj 
12  Ves.  179,  186,  before  the  Master  of  the  Rolls,  which  are 
in  print,  and  certainly  it  would  be  very  difficult  to  answer  the 
reasoning  that  appears  in  those  judgments.  I  have  stated  the 
grounds  of  my  own  opinion  upon  this  point,  and  I  understand 
the  Master  of  the  Bolls  still  considers  that  the  better  opinion ; 
but  the  case  in  the  Court  of  Exchequer  having  been  so  decided,  he 
thought  it  difficult  to  depart  from  it  With  reference  to  that, 
however,  it  seems  to  me  tiiat  Lord  Thurlow's  authority  in  1791 
was  not  treated  with  all  the  respect  that  is  due  to  it  in  the  subse- 
quent period ;  and  the  existence  of  these  four  cases  in  controversy, 
three  at  the  Eolls  and  this  one  before  me,  is  decisive  evidence 
that  the  point  was  not  set  at  rest  by  the  case  in  the  Court  of 
Exchequer.  The  Master  of  the  Eolls  also  agrees  with  me  that 
whether  the  agreement  contained  the  clause  that  usual  covenants 
should  be  inserted  or  not,  would  not  make  a  material  difference ; 

and,  with  great  anxiety  to  be  right  upon  this  point,  I 
[*  273]  *  never  will  consent  that  my  opinion  shall  be  supposed  to 

stand  upon  such  a  distinction.  Before  the  case  of  Hender- 
son  V.  Hay  an  agreement  for  a  lease  would  have  been  executed 
precisely  in  the  same  mode  as  to  the  covenants  to  be  inserted, 
whether  that  clause  had  been  contained  in  it  or  not ;  so  would  an 
agreement  for  the  conveyance  of  a  real  estate.     In  this  case,  there- 
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fore,  I  must  act  upon  my  clear  opinion  of  what  the  law  is,  which 
is  that  the  lessor  is  not  entitled  to  such  a  covenant 

The  exception  was  accordingly  overruled. 

Hampshire  v.  Wiokens. 

7  Ch.  D.  555-562  (8.  c.  47  L.  J.  Ch.  243 ;  88  L.  T.  408 ;  26  W.  R.  491). 

Agreement  for  Lease,  —  '^  Ueikd  Cooenanta.^ —  Covenant  against  Assign'  [555] 
ment  without  License. 

Agreement  to  accept  a  lease  of  a  dwelling-house  in  London  '^  to  contain  all 
usual  covenants  and  provisoes."  The  lease  contained  a  covenant  not  to  assign 
without  lessor's  consent.  In  an  action  to  compel  specific  performance  of  the 
agreement :  — 

Held  J  that  the  covenant  was  not  a  '^  usual  covenant/*  and  that  the  agree- 
ment could  not  be  enforced. 

This  was  an  action  for  specific  performance  of  an  agreement  for 
a  leasa 

The  plaintiff,  Mrs.  Hampshire,  was  at  the  time  of  the  agree* 
ment  mentioned  in  the  pleadings  lessee  of  a  house  in  Elsham  Eoad, 
Kensington,  for  a  term  of  twenty-one  years  from  the  25th  of 
December,  1873,  determinable  by  the  lessor  and  lessee  at  the 
expiration  of  seven  or  fourteen  years,  and  she  had  an  undertaking 
in  writing  from  the  owners  of  the  property  that  if  she  could  obtain 
a  responsible  and  respectable  tenant  at  the  rent  of  100 
guineas  *  per  annum,  they  would  accept  from  the  plaintiff  [*  556] 
a  surrender  of  her  lease,  and  grant  to  such  new  tenant  a 
lease  of  the  house  for  the  term  of  twenty-one  years,  determinable 
by  the  lessee  only  at  the  expiration  of  seven  or  fourteen  years. 

The  plaintiff  having  placed  the  disposal  of  the  house  in  the 
hands  of  her  agent,  Mr.  Parkinson,  the  defendant  on  the  22nd  of 
February,  1877,  had  an  interview  with  him  respecting  a  lease, 
and  on  the  23rd  of  February  wrote  and  sent  to  him  the  following 
letter :  — 

"  With  reference  to  our  interview  last  evening,  I  am  willing  to 
take  43  Holland  Boad  "  (meaning  43  Elsham  Boad),  "  at  the  rent 
of  £105  per  annum  for  twenty-one  years,  determinable  at  my 
option  at  seven  or  fourteen  years,  on  all  usual  covenants  and  pro- 
visoes, provided  the  same  be  put  into  ornamental  and  substantial 
repair  as  arranged,  and  to  pay  £75  for  the  fixtures  and  fittings 
mentioned  in  the  schedule  you  left  with  me.     Bent  to  run  from 
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the  25th  of  March.     PossesBion  to  be  given  on  the  15th  of  March 
next     I  shall  feel  obliged  by  a  definite  reply  at  once,  aa  I  have 

other  ofifers. " 

The  defendant  also  gave  the  names  of  two  referees. 

On  the  24th  of  February  Parkinson  wrote  and  sent  to  the 
defendant  the  following  letter;  — 

"43  £l8ham  Road. 

*"  On  behalf  of  Mr&  Hampshire,  I  accept  the  terms  contained  in 
your  letter  of  yesterday,  subject  to  references  being  approved  by 
the  landlord,  which  I  am  quite  convinced  in  your  case  is  simply 
a  matter  of  form.  * 

The  references  given  by  the  defendant  were  approved  of  by  the 
owners  of  the  property,  but  the  defendant  subsequently  refused 
to  accept  the  lease,  whereupon  the  plaintiff  brought  the  present 
action,  and  claimed  that  the  defendant  might  be  decreed  to  per- 
form specifically  on  his  part  the  agreement  contained  in  his  letter 
of  the  23rd  of  February,  1877,  and  to  accept  a  lease  of  the  said 
house  and  premises 

There  were  various  grounds  of  defence,  but  the  only  material 
one  relied  on  by  the  defendant  was  this,  that  the  new  lease  pro- 
posed to  be  granted  him  contained  the  following  covenant 
[*  557]  on  the  *  part  of  the  lessee,  "  that  he  would  not,  without 
the  previous  consent  of  the  lessors,  assign,  underlet,  or 
part  with  the  possession  of  the  said  premises,  but  such  consent 
not  to  be  withheld  to  a  respectable  and  responsible  tenant,  and 
that  he  would  not,  without  the  consent  of  the  lessors,  put  up 
thereon  any  bill  for  letting  apartments.  *  The  defendant  alleged 
that  this  was  an  unusual  covenant,  and  not  within  the  terms  of 
the  agreement 

Chitty,  Q.  C. ,  and  Creed,  for  the  plaintiff :  —  ... 
[559]      Counsel  for  the  defendant  was  not  called  on. 
Jessel,  M.  E.  :  — 
There  are  various  objections  to  the  contention  of  the  plaintiff, 
but  I  only  intend  to  refer  to  one  of  them,  which  arises  thus :  the 
defendant  agreed  to  take  a  lease  of  the  house  "  on  all  usual  cove- 
nants and  provisoes. ' 

The  lease  under  which  this  property  was  held  contained  a  cove* 
nant  on  the  part  of  the  lessee  that  he  would  not,  without  the  les- 
sors' consent,  "  assign,  underlet,  or  part  with  the  possession  of  the 
said  premises,  but  such  consent  not  to  be  withheld  to  a  respect- 
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able  and  lesponfiible  tenant ; '  and,  further,  that  he  would  not 
without  their  consent  put  up  thereon  any  bill  for  letting  apart- 
ments. 

That  was  a  very  special  and  very  unusual  covenant,  but  it  is 
said  that  it  is  kss  extensive  than  a  general  covenant  not  to  assign 
at  all,  and  that  if  no  objection  can  be  made  to  an  unrestricted 
covenant  against  assignment  none  can  be  made  to  a  cove- 
nant that  *  is  restricted.  I  think  that  reasoning  is  sound,  [*  560] 
and  shall  therefore  consider  whether  an  unrestricted  cove- 
nant not  to  assign  can  be  inserted  among  "  usual  covenants. "  I 
am  of  opinion  that  it  cannot  This  was  decided  by  Lord  Thurlow 
in  ffenderaon  v.  Ray,  3  Bro.  C.  C.  632,  by  Lord  Eldon  in  Church 
V.  Brown,  15  Ves.  268  (p.  688,  ante),  and  more  recently  by  the 
Court  of  Appeal  in  Rodgkinson  v.  Crowe,  L.  R  10  Ch.  622,  affirm- 
ing a  decision  of  Vice-Ohancellor  Bacon  (L.  R  19  Eq.  591),  so 
that  it  cannot  now  be  fairly  disputed. 

But  I  have  been  referred  to  a  contrary  decision  in  Haines  v. 
BumMt,  27  Beav.  500.  That  case  appears  to  me  to  be  opposed 
both  to  principle  and  authority,  and  it  must  now  be  treated  as 
distinctly  overruled  by  RodgHneon  v.  Crowe.  In  Raines  v. 
Burnett,  Lord  Romilly,  without  any  special  provision  having  been 
made  in  the  contract  to  that  effect,  held  that  a  covenant  should  be 
inserted  making  the  lease  determinable  on  the  bankruptcy  of  the 
lessee,  or  on  his  making  any  arrangement  for  the  beneiit  of  his 
creditors.  That  was,  in  fact,  nothing  less  than  a  variation  of  the 
contract  I  cannot  see  any  reason  for  holding  such  a  covenant  to 
be  usual.  Yet  it  is  rather  difficult  in  looking  at  the  case  to  under- 
stand how  it  was  decided.  Lord  Bomillt  seems  to  have  thought 
that  in  considering  general  covenants,  and  all  such  other  covenants 
as  are  usually  inserted  in  leases  of  property  of  a  similar  descrip- 
tion, some  regard  might  be  had  to  the  peculiar  nature  and  tenure 
of  the  property.  But  I  cannot  find  any  evidence  on  that  point 
mentioned  in  the  report,  and  it  would  seem  that  tlie  Judge,  from 
his  view  of  the  nature  of  the  property,  inserted  the  clause.  But 
when  we  look  at  the  reasoning  of  Vice-Chancellor  Baoon  in 
Rodgkinson  v.  Crowe,  L.  R  19  Eq.  593,  I  think  it  is  conclusive 
against  any  Judge  being  allowed  to  say  from  his  own  view  that 
such  a  covenant  ought  to  be  introduced.  The  Court  of  Appeal 
affirmed  that  decision,  and  went  further,  and  held  that,  under  an 
agreement  for  a  lease  to  contain  "  all  usual  and  customary  mining 
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clauses, "  the  landlord  was  not  entitled  to  have  inserted  in  the 
lease  a  proviso  for  re-entry  except  on  non-payment  of  rent 
[*561]  *  Usual  covenants  may  vary  in  diflferent  generations. 
The  law  declares  what  are  usual  covenants  according  to 
the  then  knowledge  of  mankind.  Lord  Eldon,  in  Church  v.  Brown, 
15  Ves.  264  (p.  692,  arUe),  puts  it  thus :  "  Before  the  case  of 
Henderson  v.  Hay,  therefore,  upon  an  agreement  to  grant  a  lease 
with  nothing  more  than  proper  covenants,  I  should  have  said  they 
were  to  be  such  covenants  as  were  just  as  well  known  in  such 
leases  as  the  usual  covenants  under  an  agreement  to  convey  an 
estate. "  Now  what  is  well  known  at  one  time  may  not  be  well 
known  at  another  time,  so  that  you  cannot  say  that  usual  cove- 
nants never  change.  I  have  therefore  looked  at  the  last  edition 
of  Davidson's  "  Precedents  in  Conveyancing,"  to  see  whether  the 
usage  is  said  to  have  changed.  He  says,  3rd  ed.  vol.  v.  pp.  48, 
49 :  "  The  result  of  the  authorities  appears  to  be  that  in  a  case 
where  the  agreement  is  silent  as  to  the  particular  covenants  to  be 
inserted  in  tiie  lease,  and  provides  merely  for  the  lease  containing 
*  usual  covenants,  *  or,  which  is  the  same  thing,  in  an  open  agree- 
ment without  any  reference  to  the  covenants,  and  there  are  no 
special  circumstances  justifying  the  introduction  of  other  cove- 
nants, the  following  are  the  only  ones  which  either  party  can 
insist  upon,  namely:  — 

**  Covenants  by  the  lessee 

"1.    To  pay  rent 

**  2.  To  pay  taxes,  except  such  are  expressly  payable  by  the 
landlord. 

"  3.    To  keep  and  deliver  up  the  premises  in  repair;  and 

"  4.    To  allow  the  lessor  to  enter  and  view  the  state  of  repair. 

"  And  the  usual  qualified  covenant  by  the  lessor  for  quiet  enjoy- 
ment by  the  lessee. " 

When  he  refers  to  "  special  circumstances  "  he  means  peculiar 
to  a  particular  trade,  as,  for  example,  in  leases  of  public-houses, 
where  the  brewers  have  their  own  forms  of  leases,  the  "  usual 
covenants  *  would  mean  the  covenants  always  inserted  in  the 
leases  of  certain  brewers. 

There  is  no  mention  of  any  other  **  usual  covenants, "  and  as 

nothing  in  this  case  has  been  lost  for  want  of  industry  on  the  part 

of  the  counsel  who  have  argued  it,  I  am  justified  in 

[*  562]  saying  that  *  there  is  nothing  in  any  text-book  or  book 
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of  precedents  to  show  that  a  covenant  not  to  assign  is  a  usual 
covenant. 

I  am  therefore  of  opinion  that  it  is  not  a  usual  covenant,  and  I 
dismiss  the  action  with  costs. 

ENGLISH  NOTES. 

The  absence  of  the  word  <'  assigns  "  in  an  agreement  for  a  lease  does 
not  warrant  a  covenant  against  alienation  being  introduced  in  the  lease. 
Buckland  v.  PapiUon  (1867),  L.  R.  2  Ch.  67,  36  L.  J.  Ch.  81,  15  L. 
T.  378,  16  W.  R.  92. 

An  agreement  for  a  mining  lease,  to  have  ''all  usual  and  customary 
mining  clauses,"  does  not  warrant  the  insertion  of  clauses  of  forfeiture 
on  bankruptcy  and  restraint  of  alienation  without  consent  of  lessor. 
Hodgkinson  v.  Crowe  (1875),  L.  R.  19  Eq.  591,  44  L.  J.  Ch.  238,  33 
L.  T.  122.  Kor  does  it  warrant  the  insertion  of  a  proviso  for  re-entry 
for  any  cause  except  the  non-payment  of  rent.  Same  case,  on  another 
point,  in  Court  of  Appeal,  L.  R.  10  Ch.  622,  44  L.  J.  Ch.  680,  33  L. 
T.  388,  23  W.  R.  885.  Lord  Justice  James  expressed  the  opinion  that 
such  clause  of  re-entry  is  odious  and  oppressive. 

Where  an  agreement  was  made  for  an  underlease  or  assignment  by  A. 
to  B.  of  the  lease  of  a  farm,  which  A.  held  as  the  assignee  of  C,  it  was 
held  a  fatal  objection  to  A.'s  title  to  claim  specific  performance,  that 
the  lease  contained  a  power  of  re-entry  if  the  lessee  should  become 
bankrupt  or  if  any  execution  should  issue  against  him  —  inasmuch  as 
by  taking  the  farm  B.  would  be  liable  to  be  evicted  on  a  breach  of  the 
condition  not  only  by  himself,  but  by  the  original  lessee  (C),  of  whose 
circumstances  he  probably  knew  nothing.  Hyde  v.  Warden  (C.  A. 
1878),  3  Ex.  D.  72,  47  L.  J.  Q.  B.  121,  37  L.  T.  567. 

Hampshire  v.  Wickens  was  followed  by  the  Queen's  Bench  Division 
in  Bishop  V.  Taylor  (1891),  60  L.  J.  Q.  B.  bb^y  64  L.  T.  529,  39  W. 
R.  542.  The  covenant  was  not  to  assign,  &c.,  "  without  consent  of  the 
lessors,  such  consent  not  to  be  unreasonably  withheld; "  and  the  pur- 
chaser of  a  lease  containing  such  a  covenant  which  had  not  been  dis- 
closed was  held  not  bound  to  complete. 

AMERICAN  NOTES. 

Hampshire  v.  Wickens  is  cited  in  Wood  on  Landlord  and  Tenant,  sect.  183, 
and  in  Taylor  on  Landlord  and  Tenant,  sect.  45,  and  Church  v.  Brown^  at  sect. 
44,  46,  citing  Cooney  v.  Hayes,  40  Vermont,  478,  Den  v.  PosU  1  Dutcher 
(New  Jersey  Law),  285,  to  the  effect  that  such  covenants  are  not  in  favor. 
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No.  59.  — STEVENSON  v,  LAMBARD. 
(K.  B.  1802.) 

BULB. 

Inr  an  action  of  covenant  by  the  lessor  against  the  as- 
signee of  the  lessee,  the  rent  is  apportionable ;  and  if  the 
assignee  has  been  evicted  by  title  paramount  for  a  part 
of  the  premises,  the  action  will  lie  for  the  rent  of  the 
remainder. 

Stevenson  v.  Lamlmrd. 

2  East,  575-581  (6  R.  K.  511). 

Landlard  and  Tenant.  —  Action  far  Bent  against  Assignee  of  Lease, 

[575]       An  action  of  covenant  lies  against  the  assignee  of  a  lessee  of  an  estate 
for  a  part  of  the  rent,  as  in  snoh  case  the  action  is  brought  on  a  real 
contract  in  respect  of  the  land,  and  not  on  a  personal  contract.    And  in  case  of 
eviction  the  rent  may  be  apportioned,  as  in  debt  or  replevin. 

The  plaintiff  declared  in  covenant  against  the  defendant  as 
assignee  of  one  Charles  Dixon,  upon  an  indenture  made  on 
[♦576]  the  1st  of  May,  1798,  whereby  the  *  plaintiff,  for  the  con- 
siderations therein  mentioned,  demised  to  Dixon  and  his 
assigns  two  messuages  and  a  warehouse  therein  described,  to  hold 
from  the  25th  of  March  then  last  past,  for  the  term  of  thirty-one 
years,  at  the  yearly  rent  of  £105  by  equal  quarterly  payments, 
viz. ,  &c.  The  declaration  then  set  forth  the  covenant  by  Dixon 
for  himself  and  his  assigns,  &a ,  to  pay  to  the  plaintiff  the  said 
yearly  rent  at  the  times  and  in  the  manner  above  mentioned ;  and 
that  Dixon  entered  and  was  possessed,  &c.,  and  that  afterwards, 
on  the  28th  of  March,  1801,  all  the  right,  title,  &c.,  and  term  of 
years  then  to  come  and  unexpired  in  the  said  demised  premises, 
vested  by  assignment  in  the  defendant,  who  by  virtue  thereof 
entered,  and  became  and  was  possessed  for  the  residue  of  the  said 
demised  term  then  unexpired ;  and  then  assigned  a  breach  for  non- 
payment of  one  year's  rent,  which  became  due  on  the  20th  Septem- 
ber, 1801,  since  the  said  assignment  Pleas:  1.  Nan  est  factum, 
2.  That  all  the  interest  and  title,  &c. ,  of  Dixon  did  not  vest  by 
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assignment  in  the  defendant ;  3.  No  rent  in  arrear :  on  all  which 
issues  weie  joined.  The  defendant  then  pleaded,  4thly,  That  as  to 
so  much  of  the  said  supposed  breach  of  covenant  above  assigned, 
as  relates  to  the  non-payment  of  the  sum  of  £52  10^.,  parcel  of 
the  said  £105  of  the  rent  supposed  to  become  due  on  the  29th 
September,  1801,  for  one  half  year  of  the  said  term,  actio  non,  &c., 
because  one  John  Walker,  before  and  at  the  time  of  making  the 
said  indenture,  &c.,  and  from  thence  until,  upon,  and  after  the 
said  29th  September,  1801,  was  seised  in  fee  of  one  undivided 
moiety  of  the  said  demised  premises,  and  brought  an  ejectment  in 
K.  B.  in  Hil.  41  Geo.  III.,  against  the  present  plaintiff  for  the 
recovery  of  the  same ;  in  which  ejectment  the  demise  was 
laid  before  any  of  the  said  £52  10«.  parcel  of  the  *rent  [*577] 
aforesaid  became  due,  &c. ,  and  such  proceedings  were  after- 
wards had,  &c. ;  that  Walker  in  Easter  Term,  41  Geo.  III., 
recovered  judgment  against  the  present  plaintiff  in  the  said  eject- 
ment, for  the  said  undivided  moiety  of  the  demised  premises,  and 
afterwards,  viz..  on  21st  of  April,  1801,  sued  out  a  writ  of  habere 
facias  possessionem  upon  the  said  judgment,  under  which  the 
sheriff,  before  any  part  of  the  said  £52  10«.  parcel,  &c.,  became 
due,  delivered  possession,  &a ,  to  Walker,  who  thereupon  entered 
into  the  said  undivided  moiety,  &c.,  and  ejected  the  defendant,  &c. 
There  was  a  similar  plea,  stating  generally  the  paramount  title  of 
Walker,  and  his  ejection  of  the  defendant  from  one  moiety  of  the 
demised  premises.  To  these  there  was  a  general  demurrer  and 
joinder. 

Marryat,  in  support  of  the  demurrer,  said,  that  as  it  was  clear 
that  an  action  of  debt  would  lie  in  this  case,  and  as  the  authorities 
established  generally  (though  he  admitted  without  distinguishing 
between  debt  and  covenant)  that  in  case  of  an  eviction  of 'the 
tenant  from  part  of  the  lands  leased,  the  rent  was  apportionable, 
it  lay  on  the  defendant  to  point  out  the  distinction  between  debt 
and  covenant  in  this  case.  And  he  cited  Bro.  Abr.,  tit  Apportion- 
ment, pi.  24,  and  1  Rol.  Abr.  235,  pi.  16,  Gilb.  on  Bents,  147, 
Clunks  Case,  10  Co.  Eep.  128  a,  and  Midgley  v.  Lovelace,  Garth. 
289 ;  and  contended  that  a  breach  might  be  assigned  in  covenant 
merely  on  the  reddendum.  That  supposing  a  contract  not  to  bt3 
apportionable,  yet  there  was  no  inconsistency  in  the  plaintiff  in 
this  case ;  for  he  did  not  declare  in  covenant  as  for  a  moiety  of 
the  rent  reserved,  but  for  the  whole;  and  it  was  not  com- 
voL.  XV.  — 45 
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[*  578]  petent  for  the  defendant  *  to  set  np  as  a  bar  to  the  whole 
demand  that  which  was  only  an  answer  to  part  of  it 
Lawes,  contra,  relied  on  the  want  of  any  precedent  of  a  recovery 
in  covenant  under  similar  circumstances,  as  a  strong  argument  for 
showing  that  the  action  was  not  maintainable.  There  is  a  material 
distinction  between  debt  and  covenant  in  this  respect ;  for  in  the 
former  the  law  raises  a  debt  in  respect  of  the  privity  of  estate,  and 
therefore  the  amount  is  necessarily  apportionable  in  respect  of  the 
qiuintum  of  estate.  But  the  latter  is  a  personal  contract,  and  can- 
not be  apportioned  He  referred  to  3  Vin.  Abr.  5,  as  collecting 
all  the  cases.  At  any  rate  the  plea  is  an  answer  to  the  breach 
assigned,  which  is  for  the  non-payment  of  the  whole  rent,  now 
admitted  not  to  be  due.  In  Richards  v.  Comeford,  Com.  Kep.  42, 
where  the  defendant  avowed  for  two  years  and  a  half  rent  in  arrear 
on  a  lease,  reserving  the  rent  yearly,  the  Court  of  B.  R.  on  error 
brought,  held,  that  though  before  judgment  the  avowant  might 
have  abated  his  avowry  as  to  that  part  to  which  he  had  no  right, 
yet  on  the  whole  record  as  it  then  stood,  judgment  must  be 
reversed,  because  the  avowry  was  for  the  whole  rent,  and  he  could 
not  support  his  title  to  the  whole.  Here  there  can  be  no  appor- 
tionment on  the  demurrer  (Hil.  43  Eliz.  B.  R  ;  17  Vin. ,  tit  Appor- 
tionment, E),  for  apportionment  is  the  act  of  a  jury,  and  therefore 
as  the  Court  must  pronounce  judgment  for  the  plaintiff,  if  at  all, 
to  the  extent  of  the  breach  assigned,  and  it  appears  that  so  much 

is  not  due,  there  must  be  judgment  for  the  defendant 
[*579]  *Marryat,  in  reply,  observed  that  no  case  had  been 
stated  to  show  the  distinction  contended  for.  That  in  the 
case  of  Richards  v.  Comeford  there  was  no  eviction  of  the  tenant 
from  any  part  of  the  land,  but  an  attempt  to  apportion  the  rent  as 
to  part  of  the  time,  before  it  was  due,  which  all  the  books  agree 
(Vi.  10 ;  Co.  Eep.  128  a)  cannot  be  done.  That  as  to  the  breach 
being  assigned  for  the  non-payment  of  the  whole  rent,  instead  of 
a  proportion  of  it,  if  the  plaintiff  might  have  recovered  on  this 
declaration  for  what  was  due,  provided  the  defendant  had  pleaded 
his  defence  'pro  tanto,  according  to  the  truth,  it  could  not  vary  the 
plaintiff's  right,  that  the  defendant  had  pleaded  the  same  defence 
in  bar  to  the  whole  right  of  action,  which  he  ought  not  to  have 
done. 

Cur.  adv.  vult 
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Lord  Ellenbobough,  Ch.  J. ,  now  delivered  the  jtidginent  of  the 
Court 

This  is  an  action  of  covenant  by  the  lessor  against  the  assignee 
of  the  lessee  for  non-payment  of  a  year's  rent  Plea  as  to  rent  for 
half  a  year  claimed,  eviction  during  that  time  of  a  moiety  of  the 
premises  by  title  paramount  To  this  there  is  a  demurrer ;  and 
the  question  is,  Whether  the  rent  be  apportionable  in  this  action 
of  covenant  by  the  lessor  against  the  assignee  of  the  lessee  ?  It 
clearly  is  so  upon  an  action  of  debt,  or  upon  an  avowry  in  replevin, 
by  all  the  authorities ;  and  the  only  question  is,  Whether  it  be  so 
in  covenant  ?  In  covenant,  as  between  lessor  and  lessee,  where  the 
action  is  personal,  and  upon  a  mere  privity  of  contract,  and  on 
that  account  transitory  as  any  other  personal  contract  is, 
the  rent  is  not  apportionable.  *  Bro.  Contract,  pi.  16;  [*580] 
Moore,  116;  Finch's  Law,  lib.  2,  c.  18.  But  an  eu^tion  of 
covenant  against  an  assignee  differs  essentially  from  a  mere  cove- 
nant personal :  it  is  in  such  case  properly  a  real  contract  in  respect 
of  the  land ;  it  is  local  in  its  nature  and  not  transitory.  In  Barker 
V.  Darner^  Carth.  183,  it  is  said  to  be  *  adjudged  in  several  of  our 
books  ^  that  an  action  of  debt  for  rent  against  an  assignee  of  a  term 
is  local,  and  will  lie  nowhere  but  in  that  county  where  the  lands 
are.  And  the  same  reason  holds  in  covenant  against  the  assignee ; 
for  this  action  as  well  as  that  of  debt  is  maintainable  ouly  upon 
the  privity  of  estate,  and  the  defendant  is  merely  charged  thereby, 
because  it  is  a  covenant  which  runs  with  the  land ;  for  if  it  had 
been  a  collateral  covenant,  the  assignee  would  not  have  been 
bound  by  it ;  and  that  proves  that  the  action  is  local  only  with 
respect  to  the  land.  *  The  objection  as  to  the  locality  of  this 
species  of  action  of  covenant,  as  against  an  assignee,  was  only 
gotten  over  in  the  case  of  the  Mayor  of  London  v.  Cole,  7  T.  R. 
587,  by  the  help  of  the  Stat  16  &  17  Car.  11,  c.  8,  as  being  a 
mistrial  cured  by  verdict  So  covenant  will  lie  against  the 
assignee  of  part  of  an  estate  for  not  repairing  his  part;  *  for  it  is 
dividable,  and  follows  the  land,*  with  which  the  defendant,  as  as- 
signee, is  chargeable  by  the  common  law,  or  by  the  Stat  32  Hen. 
VIII. ,  c.  37.  Congham  v.  King,  Cro.  Car.  222.  Upon  the  whole, 
therefore,  we  think  that  the  condition  of  this  assignee  is  in  point 
of  law  different  from  that  of  a  lessee  chargeable  on  the  privity  of 

1  Vide  all  the  cases  collected  bjr  Serjt.  Williams,  in  a  note  to  the  case  of  Thursby 
V.  Plant,  1  Sannd.  241  b. 
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contract ;  and  being  chargeable  on  the  privity  of  estate^ 
[*581]  and  in  respect  of  the  land,  *hi8  rent  is  upon  principle 
apportionable  as  the  rent  of  a  lessee  is,  or  as  his  rent 
would  be  in  an  action  of  debt  or  replevin. 

Judgment  for  the  plaintiff;  with  leave  to  the  defenAant  to 
amend  his  plea,  and  to  plead  it  only  to  one  moiety  of  the 
rent. 

ENGLISH  NOTES. 

It  has  been  observed  that  Lord  Ellenbobouoh's  dictum  in  the  above 
principal  case,  that  in  covenants  as  between  lessor  and  lessee  the  rent 
is  not  apportionable,  if  it  is  correct,  applies  only  to  the  form  and  not  to 
the  substance  of  the  action.  Per  Pollock,  B.,  in  Mayor^  &e,  of  Swan- 
sea V.  TJiomas  (1882),  10  Q.  B.  D.  48,  53,  52  L.  J.  Q.  B.  340,  342,  47 
L.  T.  657,  31  W.  E.  506.  In  that  case  the  lessor  of  lands  demised  by 
deed  at  a  certain  rent,  assigned  the  reversion  in  part  of  the  lands. 
The  lessee  (who  had,  previously  to  the  assignment  of  the  reversion, 
assigned  the  term)  was  sued  by  the  lessor  for  subsequent  rent,  being  a 
fair  proportion  in  respect  of  that  part  of  the  land  of  which  the  rever- 
sion remained  in  him.  It  was  held  that  the  rent  was  apportionable  as 
between  the  parties,  and  that  the  action  was  maintainable. 

In  Baynton  v.  Morgan  (C.  A.  1888),  22  Q.  B.  D.  74,  58  L.  J.  Q.  B. 
139,  37  W.  R.  148,  the  plaintiff  had,  by  lease  under  seal,  demised 
premises  to  the  defendant  for  a  term  of  years  at  a  certain  yearly  rent. 
The  defendant  had  assigned  his  interest  in  the  term,  and  the  assignee 
had  afterwards,  without  the  knowledge  of  the  defendant,  surrendered 
to  the  plaintifE  a  part  of  the  demised  premises.  In  an  action  by  plain- 
tiff against  the  defendant  for  subsequent  rent,  for  which  the  plaintiff 
allowed  a  proportionate  reduction  in  respect  of  the  portion  of  the  prem- 
ises which  had  been  surrendered,  it  was  held  by  the  Court  of  Appeal 
that  the  action  was  maintainable.  The  cases  above  cited  were  in  respect 
of  leases  previous  to  the  commencement  of  the  Conveyancing  Act,  1881. 
By  sections  10-12  of  that  Act  (44  &  45  Vict.,  c.  41)  it  is  laid  dowr, 
as  to  leases  made  after  the  commencement  of  the  Act  (31st  December, 
1881),  that  (s.  10)  the  rent  and  benefits  of  the  lessee's  covenants  are  to 
run  with  the  reversion,  notwithstanding  severance  of  the  reversionary 
estate;  that  (s.  11)  the  obligation  of  the  lessor's  covenants  is  to  run 
with  the  reversion  likewise;  and  that  (s.  12),  notwithstanding  severance 
•  of  the  reversionary  estate,  every  condition  or  right  of  re-entry,  and 
every  other  condition  of  the  lease,  shall  be  apportioned. 
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AMEBICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sect  477,  and  in 
Pingrey  on  Real  Property,  sect.  552,  and  in  Taylor  on  Landlord  and  Tenant, 
sect.  385. 

This  doctrine  is  sustained  as  to  the  tenant  in  Lawrence  v.  French^  25  VTen- 
dell  (N.  Y.X  443;  Carter  v.  Burr,  39  Barbour  (N.  Y.  Sup.  Ct.),  67;  Christopher 
y.  Austin,  11  New  York,  218;  Fillebrown  v.  Hoar,  124  Massachusetts,  580; 
Martin  v.  MaHin,  7  Maryland,  368;  61  Am.  Dec.  864;  8  Kent  Com.  464  (cit- 
ing the  principal  case)^ 

And  as  to  an  assignee  of  the  lease  in  Van  Rensselaer  v.  Bradley,  3  Denio 
(N.  Y.),  135;  45  Am.  Dec.  451;  and  Babcock  v.  ScovUle,  56  Illinois,  467,  both 
citing  the  principal  case. 


No.  60.— PAYNE  v.  BURRIDGE. 
(EX.  1844.) 

BULE. 

A  COVENANT  by  the  tenant  to  pay  all  assessments,  &c., 
extends  to  an  assessment  imposed  by  an  Act  of  Parliament, 
with  a  clause  empowering  the  tenant  to  deduct  it  from  his 
rent. 

Payne  y.  Bnrridge. 

12  Meeson  &  Welaby,  727-730  (s.  c.  13  L.  J.  Ex.  191). 

Lease.  —  Covenant  to  pay  Taxes,  Bates,  Assessments,  dtc. 

By  a  local  Act,  the  commissioners  appointed  thereby  were  aathorised  [727] 
to  pave  and  flag  footways,  and  the  costs  thereof  were  to  be  paid  by  the 
tenants  or  occupiers  of  the  houses  next  adjoining ;  in  default  whereof,  they  were 
to  be  recovered  by  distress.  Another  clause  empowered  the  tenant  to  deduct  the 
costs  so  paid  by  him  out  of  his  rent.  Held,  that  this  charge  was  within  the  terms 
of  a  covenant  in  a  lease  subsequently  made,  whereby  the  tenant  covenanted  to  pay 
all  taxes,  rates,  duties,  levies,  assessments,  and  payments  whatever,  which  were, 
or  during  the  term  might  be  rated,  levied,  assessed,  or  imposed  on  the  premises. 

Debt.  The  declaration  stated  a  demise  by  the  plaintiff  to  the 
defendant  of  a  messuage  and  premises  for  the  term  of  twenty -one 
years,  at  the  yearly  rent  of  £100,  and  alleged  as  a  breach  the  non- 
payment of  half  a  year's  rent 

Plea,  as  to  the  residue  of  the  sum  of  £50  (after  a  plea  of  pay- 
ment into  Court  as  to  parcel),  that  the  said  demised  premises  were, 
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and  0till  are,  within  the  town  of  Leamington,  in  the  county 
[•728]  of  Warwick,  and  within  the  limits  of  a  certain  *Act 
of  Parliament  (stating  it)  for  paring  and  flagging  the 
streets,  Ac,  ol  the  said  town;  that  the  commissioners  appointed 
under  the  said  Act  of  Parliament  paved,  flagged,  &a,  the  footways 
adjoining  to  the  said  demised  premises,  and  required  the  defend- 
ant, as  the  occupier  theieof,  pursuant  to  the  said  Act,  to  pay  the 
costs  and  charges  thereof;  that  such  costs  and  chaiges  amounted 
to  a  large  sum  of  money,  exceeding  the  said  residue  of  the  said 
sum  of  £50;  that  the  defendant  paid  to  the  said  commissioners 
ihe  said  sum  of  money,  and,  in  pursuance  of  the  said  Act,  retained 
the  said  residue  of  the  said  sum  of  £50  out  of  the  said  arrears  of 
rent  in  the  declaration  mentioned. 

Beplication,  that  the  plaintiff  demised  the  said  premises  to  the 
defendant  under  a  written  indenture  of  demise,  for  the  term  of 
twenty-one  years,  at  the  rent  of  £100,  payable  half-yearly,  free 
and  clear  of  and  from  all  manner  of  parliamentary,  parochial,  and 
other  taxes,  rates,  assessments,  deductions,  or  abatements  what- 
soever; that  by  the  said  indenture  the  defendant  covenanted  to 
pay  the  said  rent  without  any  deduction  or  abatement  whatsoever, 
and  that  he,  the  defendant,  should  and  would,  at  all  times  during . 
the  said  term,  pay  and  discharge  all  taxes,  rates,  duties,  levies, 
assessments,  and  payments  whatsoever,  which  then  were  or  during 
the  said  term  might  be  rated,  levied,  assessed,  or  imposed  upon, 
or  payable  in  respect  of,  the  said  messuage  and  premises  so  demised 
to  him  as  aforesaid. 

General  demurrer,  and  joinder. 

The  point  stated  for  aigument  by  the  defendant  was,  that  the 
money  alleged  in  the  plea  to  have  been  paid  to  the  commissioners 
was  not  a  tax,  rate,  assessment,  deduction,  or  abatement,  within 
the  meaning  of  the  indenture  set  out  in  the  replication. 

Erie,  in  support  of  the  demurrer.  —  The  question  in  this  case  de- 
pends on  the  construction  to  be  put  upon  certain  of  the  pro- 
[*  729]  visions  of  the  local  Act  for  the  improvement  of  the  *  town 
of  Leamington,  6  Geo.  IV.,  c.  cxxxiii.  The  33rd  section 
of  that  Act  provides,  that  the  commissioners  appointed  under  the 
Act  may  pave  and  flag  the  footways  within  the  town,  and  that  the 
costs  and  expenses  of  such  paving  and  flagging  shall  be  paid  and 
be  payable  by  the  tenants  or  occupiers  of  the  houses  next  adjoin- 
ing which  such  paving  and  flagging  shall  be  made,  and  that,  in 
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default  of  such  payment,  the  same  shall  and  may  be  levied  upon 
such  tenant  or  occupier  by  distress.  Then  the  35th  section  enacts, 
that  it  shall  and  may  be  lawful  for  such  tenant  or  occupier,  who 
shall  have  paid  to  the  commissioners  the  expenses  of  such  paving, 
flagging,  &c. ,  to  deduct  out  of  his  rent  the  charges  and  expenses 
which  he  shall  have  so  paid.  This  is  a  charge  for  the  permanent 
improvement  of  the  premises,  from  which  the  landlord  is  to  derive 
a  benefit,  and  is  therefore  payable  by  him.  It  ought  not,  therefore, 
to  be  included  within  the  "  parliamentary,  parochial,  or  other 
taxes,  rates,  assessments,  deductions,  or  abatements, "  from  which, 
by  the  terms  of  the  lease,  the  landlord  is  to  be  exempt  during  the 
term.  It  is  a  debt  due  to  the  commissioners  from  the  landlord, 
for  which  the  Act  of  Parliament  gives  them  a  summary  remedy  by 
taking  his  rent 

Gale,  contra,  was  stopped  by  the  Court 

Pollock,  C.  B.  —  This  appears  to  me  to  be  a  very  clear  case. 
The  language  of  the  defendant's  covenant  leaves  no  doubt :  it  is 
that  the  tenant  "  shall  and  will  well  and  truly  pay  and  discharge 
all  taxes,  rates,  duties,  levies,  assessments,  and  payments  what- 
soever, which  now  are,  or  during  the  said  term  shall  or  may  be 
rated,  levied,  assessed,  or  imposed  upon,  or  payable  in  respect  of, 
the  said  messuage  and  premises."  This  covenant  was  entered  into 
since  the  passing  of  the  local  Act ;  although,  even  if  it  had  been 
made  before,  I  think  it  must  have  operated  in  the  same  manner. 
It  cannot  be  doubted  that  the  charge  in  question  is  an 
assessment  *  or  payment,  which,  according  to  the  terms  of  [*  730] 
his  contract,  is  to  be  borne  by  the  tenant  Mr.  Erie 
urges,  that  by  the  Act  of  Parliament  this  burden  is  cast  upon  the 
owner  of  the  premises ;  and  so  no  doubt  it  is ;  but  the  same  may 
be  said  of  sewers'  rates,  the  payment  of  which,  nevertheless,  by 
the  covenants  of  a  lease,  may  be  thrown  upon  the  tenant  Our 
judgment  must  therefore  be  for  the  plaintiff. 

Parke,  B.  —  I  am  of  the  same  opinion.  The  words  of  the 
covenant  must  be  construed  according  to  their  natural  and  ordinary 
sense,  and  it  seems  to  me  that  they  are  too  strong  to  be  got  over. 

Alderson,  B.  —  I  entirely  agree.     If  the  parties  had  been  desir- 
ous of  imposing  tliis  particular  burden  on  the  tenant,  I  do  not 
see  what  other  terms  they  could  have  used  than  those  which  are 
contained  in  this  lease. 
.   RoLlE,  B.,  concurred.  Judgment  for  the  plaintiff. 
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ENGLISH   NOTES. 

Where  the  tenant  in  a  lease  covenanted  to  pay  all  taxes,  rates^  assess- 
ments, and  impositions  payable  in  respect  of  the  demised  premises,  he 
was  held  not  liable  to  pay  money  paid  by  the  owner  in  respect  of 
pavement  laid  down  before  the  commencement  of  the  tenancy,  by  a 
corporation  under  the  powers  of  a  local  Act  which  empowered  them  to 
call  on  the  owner  to  pave,  and  in  his  default,  to  pave  the  street  opposite 
to  his  premises  and  recover  the  expense  from  the  owner.  Tidswell  v. 
WhitwoHh  (1866),  L.  R.  2  C.  P.  326,  36  L.  J.  C.  P.  103, 16  L.  T.  674, 
15  W.  R.  427. 

But  in  Thompson  v.  LapwoHh  (1868),  L.  R.  3  C.  P.  149,  37  L.  J. 
C.  P.  74,  17  L.  T.  607,  16  W.  R.  312,  where  the  tenant  who  took  a 
lease  of  a  house  in  a  new  street  and  covenanted  to  pay  ''all  taxes,  rates, 
duties,  and  assessments  whatsoever  which  during  the  continuance  of 
the  demise  should  be  taxed,  assessed,  or  imposed  on  the  tenant  or  land- 
lord of  the  premises,"  and  the  vestry  paved  the  street  and  obliged  the 
landlord  to  pay  his  proportion  of  the  expenses  under  the  Metropolitan 
Management  Acts  (18  &  19  Vict.,  c.  120,  s.  105,  and  26  &  26  Vict.,  c. 
102,  ss.  77  and  96),  it  was  held  that  the  tenant  was  liable  to  pay  the  ex- 
pense as  a  **duty"  within  the  covenant.  These  Acts  do  not  impose 
the  duty  on  the  owner  in  the  first  instance  to  pave  the  street,  so  that 
the  duty  laid  on  the  owner  to  pay  for  the  paving  was  a  ''duty'' 
laid  on  him  directly  and  not  merely  in  consequence  of  his  default.  On 
this  ground  the  Judges,  th'e  same  who  had  decided  the  case  of  Tidswell 
V.  Whitwo7'thf  supt'Uf  distinguished  it  from  the  case  in  point  (^Thomp^ 
son  V.  Lapworth),  and  held  that  the  principle  of  Payne  v.  Burridge 
applied.  It  seems  curious  that  they  did  not  expressly  advert  to  the 
obvious  distinction  that  in  Tidswell  v.  Whitworth  the  payment  was 
claimed  from  the  owner  in  respect  of  a  default  incurred  by  him  before 
the  commencement  of  the  tenancy. 

In  Budd  V.  Marshall^  decided  by  the  Court  of  Appeal  in  1880  (5  C. 
P.  D.  481,  60  L.  J.  Q.  B.  24,  42  L.  T.  793,  29  W.  R.  148),  the  defend- 
ant was  tenant  under  a  lease  commencing  in  1867,  under  which  he 
covenanted  to  "  bear  pay  and  discharge  the  land  tax  (if  any),  sewers 
rate,  borough  rate,  improvement  rate,  tithes  and  tithe-rent  charge  in 
lieu  of  tithes,  and  all  other  taxes,  rates,  duties,  and  assessments  whatso- 
ever, whether  parliamentary,  parochial,  or  otherwise,  which  during  the 
terra  should  be  taxed,  charged,  rated,  assessed,  or  imposed  upon  the 
demised  premises,  or  upon  the  landlords  or  tenants  in  respect  thereof.'' 
The  Sanitary  Authority  obtained  an  order  of  Justices  under  sect.  96  of 
the  Public  Health  Act,  1876,  against  the  plaintiffs  as  owners,  directing 
them  to  abate  a  nuisance  arising  from  defective  drainage,  and  for  that 
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purpose  to  make  certain  drains.  The  plaintiffs  made  the  drains^  and 
sued  the  defendant  for  the  costs  incurred.  It  was  decided  by  a  majority 
of  the  Court  (Bbamwell,  L.  J.,  and  Bagoallay,  L.  J.,  against  Bbett, 
L.  J.,  dissenttente)  that  the  plaintiffs  were  entitled  to  recover  the  cost 
under  their  covenant.  Brett,  L.  J.,  referred  to  the  reasons  given  by 
the  Judges  in  distinguishing  Thompson  v.  Lapworth  from  Tidswell  v* 
Whitwoi'thj  and  held  that  the  payment  being  naade  in  consequence  of 
a  breach  of  duty  by  the  owners,  the  case  was  distinguishable  from 
Thompson  v.  Lapworth^  and  fell  within  the  principle  of  Tidswell  v. 
Whitworth.  Bkamwell,  L.  J.,  as  to  Tidswell  v.  Whitworth^  said: 
''The  covenant  was  to  'pay  and  discharge  all  taxes,  rates,  assessments^ 
and  impositions  •  .  .  payable  in  respect  of  the  demised  premises.'  I 
think  it  was  rightly  held  that  the  tenant  was  not  liable,  because  the 
landlord  had  made  default  in  a  prior  obligation.*'  He  considered  that 
the  obligation  in  the  present  case  was  clearly  within  the  covenant. 
Baooallay,  L.  J.,  considered  that  the  distinction  between  the  cases  of 
Tidswell  v.  Whitworth  and  Thompson  v.  Lapworth  was  due  to  the 
more  comprehensive  terms  of  the  covenant  in  the  latter  case.  He  con- 
sidered the  duty  was  clearly  within  the  terms  of  the  covenant  iu  the 
case  before  the  Court. 

The  cases  on  the  subject  are  elaborately  reviewed  in  a  written  judg- 
ment delivered  by  Wright,  J.,  and  Bruce,  J.,  in  the  case  of  Brett  v. 
Bogersy  1897,  1  Q.  B.  525,  66  L.  J.  Q.  B.  287,  a  case  nearly  similar  to 
Budd  V.  Marshall,  supra.  The  defendant  held  under  a  lease  to  the 
plaintiff,  whereby  the  lessee  covenanted  to  "  pay  the  land  tax,  sewers 
rate,  and  all  other  taxes,  rates,  duties,  assessments,  and  impositions, 
parliamentary,  parochial,  or  otherwise,  which  now  are  or  shall  at  any 
time  during  this  demise  be  assessed  or  imposed  on  or  in  respect  of  the 
demised  premises.''  Very  shortly  after  the  commencement  of  the  lease 
the  sanitary  authority  served  a  notice  on  the  plaintiff,  as  owner,  under 
the  Public  Health  (London)  Act,  1891,  directing  him  to  abate  a  nuis- 
ance on  the  premises,  and  for  that  purpose  to  take  up  a  defective  drain 
and  lay  a  new  drain  throughout  the  premises.  The  plaintiff  incurred 
expenses  in  complying  with  the  notice,  and  sued  the  defendant  to  recover 
the  amount.  By  the  judgment,  following  Payne  v.  Burridge,  Thomp^ 
son  V.  Lapworth,  and  Budd  v.  Marshall,  and  relying  chiefly  on  the 
word  "duties,"  it  was  held  that  the  defendant  was  liable  on  his 
covenant. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sect.  414,  but  with 
no  American  references,  and  in  Taylor  on  Landlord  and  Tenant,  sects. 
397,  398. 


714  LANDLOBD  AND  TEN/LOT. 

Ho.  00.  — Pigma  T.  Bnnfdg*.  — KotM. 

Such  a  covenant  embraces  a  water  rate  created  subsequent  to  the  lease : 
Oarruar  y.  Hannah,  6  Duer  (N.  Y.  Super.  Ct.),  2G2.  And  assessments  im- 
posed under  a  statute  enacted  after  the  lease  was  executed :  Bleecher  v.  BaUou, 
3  Wendell  (N.  Y.},  263;  Post  v.  Kearney,  2  New  York,  394;  Des  Moines  v. 
DoTTf  31  Iowa,  80 ;  Curtis  v.  Pierce,  115  Massachusetts,  186.  And  an  assess- 
ment imposed  by  a  city  under  a  statute  in  force  when  the  lease  was  made : 
Mayor  v.  Cashman,  10  Johnson  (N.  Y.),  96;  Post  v.  Kearney,  2  New  York, 
394 ;  51  Am.  Dec.  303 ;  Des  Moines  v.  Dorr,  31  Iowa,  89 ;  Walker  v.  Wkitle- 
more,  112  Mass.  187.  An  assessment  for  street  work  done  before  the  term : 
Shepardson  v.  Ebnore,  19  Wisconsin,  424.  An  extraordinary  assessment  for  a 
permanent  improvement:  Astor  v.  MUler,  2  Paige  (N.  Y.  Chanc),  68 ;  Bleecher 
y.  Ballon,  supra;  Harvard  College  y.  Boston,  104  Massachusetts,  470. 

Under  a  covenant  to  pay  *' taxes,  duties,  and  public  dues,"  assessments 
for  betterments  are  not  included,  but  only  ordinary  annual  taxes.  Pray  t. 
Northern  Liberties,  31  Penn.  State,  69;  Sharp  v.  Speir,  4  Hill  (N.  Y.),  77; 
Second  Unicersalist  Soc.  v.  ProMence,  6  Rhode  Island,  236 ;  Boiling  v.  Stokes, 
2  Leigh  (Virginia),  178;  21  Am.  Dec.  606.  Contra,  Simonds  v.  Turner,  120 
Massachusetts,  328. 

A  covenant  to  pay  all  taxes  "  that  should  be  assessed  on  the  premises 
during  the  term  "  does  not  cover  an  assessment  for  benefit  for  street  improve* 
ments.  Becds  y.  Providence  R.  Co.,  11  Rhode  Island,  881 ;  28  Am.  Rep.  472. 
But  otherwise  if  the  covenant  uses  the  words  **  general  or  special."  Thomas 
y.  Pump  Co.,  22  Missouri  Appeals,  8. 

Taylor  says  (Landlord  and  Tenant,  sect.  397),  citing  this  case :  **  Where 
the  tenant's  covenant  is  only  to  pay  rates,  taxes,  or  public  dues,  while  the 
ordinary  annual  taxes  are  included  (Garner  v.  Hannah,  6  Duer  [N.  Y.],  262), 
it  has  been  held  that  he  is  not  liable  to  an  assessment  of  an  extraordinary  or 
unusual  character,  or  for  a  permanent  improvement  inuring  to  the  benefit 
of  the  reversion.  Twycross  v.  Fitchburg  Railroad,  10  Gray  (Mass.),  293 ; 
Boiling  v.  Stokes,  2  Leigh  (Virginia),  278 ;  Munic.  No.  2  v.  Curel,  15  Louisiana, 
657 ;  Beals  v.  Providence  Railroad,  11  Rhode  Island,  381 ;  Second  Univei'salist 
Soc,  V.  Providence,  6  Rhode  Island,  235 ;  Matter  of  College  Street,  8  ibid. 
474.  It  is  here  held  that  while  laying  an  assessment  either  for  the  expense 
of  an  improvement,  or  for  an  assumed  benefit  resulting  from  it  to  an  estate, 
is  an  exercise  of  the  taxing  power,  yet  it  is  not  a  tax  in  the  ordinary  sense 
of  the  term,  but  in  the  nature  of  a  return  for  a  benefit  conferred,  and  there- 
fore not  included  under  the  terms  taxes  or  taxation.  In  Harvard  College  v. 
Boston,  104  Massachusetts,  476,  the  terms  of  exemption  were  broader,  and 
an  assessment  for  a  betterment  was  held  to  be  included  under  the  words 
'civil  impositions.'  A  tax  upon  the  rent  reserved  is  not  a  tax  which  he  is 
bound  to  discharge  under  a  general  covenant  to  pay  taxes.  Van  Rensselaer 
y.  Dennison,  8  Barbour  (N.  Y.  Sup.  Ct.),  23.  So  where  the  terms  of  the 
statute  imposing  the  assessment  are  clearly  limited  to  the  owner,  the  tenant 
will  not  be  liable  for  a  permanent  improvement,  even  under  a  covenant  by 
which  he  agrees  to  pay  all  taxes,  rates,  assessments,  and  impositions.  Weber 
T.  Reinhard,  73  Penn.  State,  370."  Mr.  Taylor  then  quotes  from  the  principal 
case,  approving  it,  and  referring  to  Bleecher  v.  Ballon,  supra  ;  Codman  v.  John^ 
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sorij  104  Massachusetts,  401 ;  Astorv.  Miller^  supra;  and  concludes :  '*  It  is  held 
in  Massachusetts  that  under  his  covenant  to  pay  taxes  and  assessments  the 
tenant  is  liable  not  merely  for  the  expense  of  the  improvement,  but  in  the 
proportion  of  the  betterment  so  called,  that  is,  of  the  assumed  benefit  resulting 
to  the  whole  estate,  including  the  reversion,  from  the  improvement  {Codman 
V.  Johnson,  supra  ;  Walker  v.  Whitlemore,  112  Massachusetts,  187),  even  when 
the  covenant  is  to  pay  taxes  and  duties  only.  Simonds  v.  Turner,  120  Massa- 
chusetts, 328.  But  the  current  of  American  as  well  as  English  authority  is 
the  other  way,  and  in  one  case  even  the  word  assessments  was  held  insufficient 
to  subject  the  tenant  to  this  burden.  Love  v.  Howard,  6  Rhode  Island,  116 ; 
Sharp  V.  Speir,  4  HiU  (N.  Y.X  76;  Pray  v.  Northern  Liberties,  31  Penn.  State, 
69 ;  Matter  of  Mayor,  11  Johnson  (N.  Y.),  77."  This  is  probably  as  correct 
a  statement  of  the  outcome  of  these  somewhat  conflicting  decisions  as  can  be 
made.  Mr.  Taylor  adds  in  a  note,  speaking  of  the  Massachusetts  doctrine : 
**  It  is  noticeable  how  much  the  terms  have  been  narrowed  which  are  held 
to  subject  the  tenant  to  this  extraordinary  liability.  In  Codman  v.  Johnson, 
supra,  the  judgment  was  rested  in  some  degree  on  the  facts  that  the  cove- 
nant was  to  pay  assessments,  that  the  lease  was  for  twenty  years,  and  was 
inade  after  the  statute  imposing  the  burden  ;  and  hence  that  an  assessment 
for  a  permanent  benefit  might  well  have  been  in  the  parties'  contemplation. 
In  Curtis  v.  Pierce,  the  statute  was  after  the  lease ;  but  the  covenant  was 
very  broad,  and  the  lease  was  for  ten  years.  In  Blake  v.  Baker,  115  Mass.  188, 
however,  the  lease  was  for  three  years,  though  made  indeed  after  the  passage 
of  the  statute ;  and  the  covenant  was  to  pay  taxes  or  duties  only.  Finally, 
in  Simonds  v.  Turner,  the  tenant  was  held  liable  under  a  covenant  to  pay 
taxes  and  duties  for  an  assessment  for  a  betterment  of  a  character  unknown 
when  the  lease  was  made,  imposed  by  a  statute  passed  after  the  date  of  the 
lease,  and  when  this  had  but  a  few  years  to  run.  It  may  be  well  to  contrast 
the  words  of  the  covenant  in  this  case  with  those  employed  in  the  leases  in 
Sweet  V.  Seager,  Payne  v.  Burridge,  or  Thompson  v.  Lapworth,  supra,  or  with 
the  language  of  the  Court  in  Haroard  Coll.  v.  Boston,  104  Mass.  471,  483: 
*  In  a  lease  for  years,  especially  if  for  a  short  term,  containing  a  covenant 
that  the  tenant  shall  pay  all  taxes  assessed  upon  the  premises,  it  would 
hardly  be  supposed  that  the  parties  intended  that  the  lessee  should  pay  an 
extraordinary  assessment  laid  upon  the  premises,  in  view  of  the  perma- 
nently increased  value  of  the  estate  by  reason  of  a  public  improvement  in 
the  vicinity,  unless  the  terms  used  were  such  as  to  admit  of  no  other 
construction.' " 
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No.  61.  — JEFFREYS  v.  EVANS, 
(o.  p.  1865.) 

RULE. 

The  usual  covenant  for  quiet  enjoyment  in  a  lease  only 
extends,  so  far  as  relates  to  the  acts  of  third  parties,  to 
lawful  acts  of  disturbance  in  the  enjoyment  of  the  subject 
agreed  to  be  let. 

Jeffireys  v.  Evans. 

34  L.  J.  C.  P.  261-264  (s.  c.  19  C  B.  (N.  S.)  246 ;  11  Jur.  (N.  S.)  584;  18  L.  T.  72). 

Lease.  —  Covenant  for  Quiet  Enjoyment  —  Disturbance  by  UnHatoful  Act  of 

Stranger. 

[261]  A.  let  a  farm  to  B.,  reserving  the  exclusive  right  of  **  hunting,  shoot- 
ing, fishing,  and  sporting,"  and  afterwards  let  to  C.  the  exclusive  right  of 
"  shouting  and  sporting  over  and  taking  the  game,  rabbits,  and  wildfowl  upon  " 
the  farm,  and  covenanted  with  C.  for  his  quiet  enjoyment  of  such  right  without 
interruption  from  persons  claiming  through  him.  B.  shot  rabbits,  and  grubbed 
up  a  large  quantity  of  gorse,  &c.,  whereupon  C.  brought  an  action  against  A. 
Hddy  first,  that  B.  had  no  right  to  shoot  rabbits,  and  that  his  act  therefore  was 
a  wrongful  one,  for  which  A.  was  not  liable ;  secondly,  that  B.  was  entitled  to 
grub  up  the  gorse,  i&c,  in  the  reasonable  use  of  the  land  as  a  farm,  that  there 
was  no  implied  covenant  with  C.  that  this  should  not  be  done,  and  that  A.  was 
therefore  not  liable  for  such  act  of  B. 

The  declaration  (as  far  as  it  is  necessary  to  refer  to  it)  alleged 
that  the  defendant  demised  to  the  plaintiflf,  for  seven  years,  a  cer- 
tain messuage  and  lands,  and  also  the  exclusive  right  at  all  times 
during  the  said  term  of  shooting  and  sporting  over,  and  taking 
the  game,  rabbits,  and  wildfowl  upon  the  said  premises  and  upon 
certain  other  manors  and  lands,  with  a  certain  reservation  as  to 
trees,  &c.,  over  the  lands  demised;  and  that  the  demise  contained 
the  usual  covenant  for  quiet  enjoyment  without  interruption  from 
persons  lawfully  claiming  under  the  lessor,  and  a  covenant  to 
repair.  And  it  contained  four  breaches:  1.  That  one  Eees,  law- 
fully claiming  under  the  defendant  the  right  to  shoot  the  rabbits 
in  and  upon  the  said  manors  and  lands,  and  having  good  title 
under  him,  entered  into  and  upon  the  said  lands,  and  shot  and 
killed   and  carried  away  large  quantities  of  rabbits  there,   and 
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evicted  the  plaintiff  from  the  enjoyment  of  the  said  exclusive 
right  of  shooting  and  sporting  and  taking  the  said  rabbits  so  to 
him  demised  and  granted.  2.  That  the  said  Sees,  lawfully  claim- 
ing under  the  defendant  the  right  to  cut  down  divers  furze  coverts, 
woods,  and  plantations  in  and  upon  the  said  manors  and  lands  over 
which  the  plaintiff  had  the  said  exclusive  right  of  shooting  and 
sporting,  cut  down,  carried  away,  and  destroyed  large  quantities  of 
such  furze  coverts  and  plantations,  and  thereby  evicted  the  plain- 
tiff from  and  disturbed  him  in  the  enjoyment  of  his  said  right  of 
shooting  and  sporting.  3.  That  there  was  an  improper  exercise  of 
the  right  as  to  trees.  4  That  there  was  a  breach  of  the  covenant 
to  repair. 

The  defendant  pleaded  —  to  the  first  breach,  first,  that  Sees  did 
not  enter  the  lands  and  shoot  and  kill  the  rabbits  and  evict  the 
plaintiff  from  the  enjoyment  of  his  exclusive  right  of  shooting  and 
sporting  and  taking  rabbits ;  secondly,  that  Sees  did  not  lawfully 
claim  under  him  the  right  to  shoot  rabbits :  to  the  second  breach, 
thirdly,  that  Sees  did  not  cut  down  the  furze,  &c. ,  and  evict  the 
plaintiff  or  disturb  him  in  his  said  right;  fourthly,  that  Sees  did 
not  lawfully  claim  under  him  to  cut  down  the  furze,  &c.  : 
to  the  *  third  breach,  fifthly,  payment  into  Court :  to  the  [•  262] 
fourth  breach,  sixthly,  a  denial  of  the  non-repair. 

On  these  pleas  issue  was  taken. 

At  the  trial  it  appeared  that  the  lands  referred  to  in  the  declara- 
tion, and  called  the  Upton  Estate,  were  divided  into  two  portions ; 
viz. ,  Upton  Castle,  with  a  small  quantity  of  land  attached,  and 
Upton  Castle  Farm.  That  the  said  Sees  was  tenant  of  the  farm 
under  the  defendant  by  virtue  of  a  lease  of  December,  1857,  which 
reserved  to  the  lessor,  &c.,  all  timber  and  other  trees,  mines, 
minerals,  and  quarries  on  the  said  farm,  and  also  the  exclusive 
right  of  hunting,  shooting,  fishing,  and  sporting  on  the  said  farm. 
That  the  plaintiff  was  the  tenant  of  Upton  Castle  and  the  annexed 
land  under  the  defendant,  by  virtue  of  a  lease  of  September,  1860, 
which  also  gave  a  right  of  sporting  over  the  farm  in  the  terms 
disclosed  by  the  declaration,  and  contained  the  covenants  therein 
set  forth.  Evidence  was  given  as  to  the  destruction  of  the  rabbits, 
furze,  &c. ,  the  injuries  in  cutting  trees,  and  the  non-repair.  The 
learned  Judge  was  of  opinion  that  Bees  had  no  right  under  his 
lease  to  destroy  the  rabbits,  and  could  not  therefore  be  said  to 
claim  under  the  defendant ;  and  that  the  cutting  down  the  furze, 
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&c.,  was  not  an  eviction  of  the  plaintiff  from  his  right  of  shoot- 
ing i  and  that  therefore  the  plaintiff  was  not  entitled  to  succeed  on 
the  first  two  breaches.  But  he  left  it  to  the  jury  to  say  whether 
any  and  what  damage  had  been  done  to  the  plaintiff  on  each  of  the 
breaches,  assuming  that  he  had  a  right  to  recover  for  damages 
accruing  under  them. 

The  jury  found  that  the  plaintiff  had  sustained  damages  from 
all  the  four  alleged  causes  of  action,  and  assessed  such  damages 
separativu  And  the  learned  Judge  thereupon  directed  a  verdict  to 
be  entered  for  the  plaintiff  on  the  first,  fifth,  and  sixth  issues ;  for 
the  defendant  on  the  second  issue,  with  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  the  damage  assessed  on  that  issue,  if 
on  the  true  construction  of  the  lease  to  Bees  he  had  a  right  to 
shoot  the  rabbits ;  and  for  the  defendant  on  the  third  and  fourth 
issues,  with  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for 
the  damage  assessed  on  those  issues,  if  the  Court  should  think  the 
issues  in  fact  proved ;  but  the  rule  to  be  drawn  up  so  as  to  allow 
the  defendant  to  move  in  arrest  of  judgment  as  to  the  second  breach 
to  which  such  pleas  were  pleaded  on  the  ground  that  the  acts  com- 
plained of  did  not  amount  to  a  breach  of  the  defendant's  covenant 

A  rule  nui  having  been  obtained,  and  in  substance  drawn  up 
pursuant  to  such  leave  (except  perhaps  the  addition  of  the  words, 
"  and  that  on  the  construction  of  the  said  lease  Bees  had  a  right 
to  cut  furze  and  underwood, "  after  the  words  "  issues  in  fact 
proved  "),  — 

Giffard,  H.  Allen,  and  G.  B.  Hughes  now  showed  cause.  — The 
first  point  made  on  the  other  side  is,  that  rabbits  are  not  game, 
and  that  therefore  Bees  had  a  right  to  shoot,  and  the  defendant 
is  consequently  liable  for  his  rightful  act ;  and  the  case  of  Spieer 
V.  Barnard,  1  R  &  E.  874,  28  L  J.  M.  C.  176,  is  relied  on. 
The  reservation  in  that  case  was  no  doubt  the  same  as  it  is  here ; 
but  there  the  question  was  as  to  the  meaning  of  "  game  "  in  a  par- 
ticular statute ;  here  it  is  as  to  its  meaning  in  a  contract  between 
private  parties.  The  legal  technical  meaning  may  vary  from  time 
to  time ;  but  in  a  contract  all  animals  generally  sported  after  will 
be  included.  Again,  rabbits  have  been  recognised  as  game  in 
various  statutes  from  13  Bich.  11. ,  st  1,  a  13;  and  though  not 
game  within  1  &  2  Will.  IV. ,  a  32,  yet,  if  a  man  sports  after  them 
he  will  be  surcharged;  they  are  also  within  25  &  26  Vict,  c.  114, 
and  are  not  mere  objects  of  diversion,  as  appears  from  the  judg- 
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ment  of  Bayley,  J.,  in  Hanv4im  v.  Mockett,  2  B.  &  C.  934  (26  R 
R  591).  The  second  point  made  was,  that  there  was  an  implied 
covenant  not  to  disturb  by  cutting  the  furze,  &c. ;  but  the  other 
side  is  in  this  dilemma :  if  there  be  such  a  covenant  implied  in 
the  lease  to  the  plaintiff,  it  must  equally  exist  in  the  lease  to  Eees, 
and  his  act,  therefore,  would  be  a  wrongful  one,  for  which  we  are 
not  responsible;  if  there  be  not,  then  there  is  no  covenant  to 
break. 

J.  W.  Bowen  and  C.  Coleridge  in  support  of  the  rule.  —  First, 
rabbits  never  were  game :  Woolrych  on  the  Game  Laws,  Paterson 
on  the  Game  Laws,  Chitty  on  the  Game  Laws,  Fitzh.  Nat  Brev.» 
86  and  87 ;  they  are  not  game  within  4  &  5  W.  &  M. ,  c. 
23 :  *Iiex  v.  Yaites,  1  Ld  Baym.  151 ;  or  within  5  Anne,  [•263] 
c.  14,  s,  4:  AsHHURST,  J.,  in  Bex  v.  Thompson,  2  T.  R 
18 ;  and  on  a  review  of  the  various  acts  that  have  been  passed,  it 
will  be  found  that  rabbits  are  always  expressly  mentioned  in  addi- 
tion to  game  whenever  they  are  intended  to  be  included.  The 
cases  of  Fadwiek  v.  King,  7  C.  B.  (N.  S.)  88,  29  L.  J.  M.  C.  42 ; 
Thomas  v.  Fredericks,  10  Q.  B.  775,  6  L.  J.  (N.  a)  Q.  B.  393; 
Graham  v.  Fwart,  11  Ex.  326,  25  L.  J.  Ex.  42;  and  Spicer  v. 
Barnard,  are  all  in  favour  of  the  plaintiff.  Secondly,  the  reser- 
vation of  trees  in  the  lease  to  Bees  did  not  include  underwood : 
2  Piatt  on  Leases,  42 ;  Berriman  v.  Peacock,  9  Bing.  384,  2  L  J. 
(K  S. )  G.  R  23 ;  and  there  was  in  the  lease  to  the  plaintiff  an 
implied  covenant  that  the  farm  should  be  reasonably  fit  for  his 
shooting :  7  Baa  Abr.  252 ;  and  therefore  this  is  an  act  of  Bees  for 
which  the  defendant  is  liable  to  the  plaintiff. 

Erle,  Ch.  J.  —  I  am  of  opinion  that  the  rule  should  be  dis- 
charged, and  the  verdict  stand  as  entered.  The  action  (as  far  as 
it  relates  to  the  present  rule)  is  brought  for  breach  of  a  covenant 
for  quiet  enjoyment  of  the  exclusive  right  of  shooting  and  sport- 
ing over  and  taking  the  game,  rabbits,  and  wildfowl  upon  certain 
lands  in  the  occupation  of  Bees ;  and  the  declaration  alleges  that 
Bees,  lawfully  claiming  under  the  defendant  the  right  to  shoot 
the  rabbits  upon  these  lands,  shot,  killed,  and  carried  away  large 
quantities  of  rabbits,  and  evicted  the  plaintiff  from  his  exclusive 
right  of  shooting;  and  also  that  Bees,  lawfully  claiming  under 
the  defendant  the  right  to  cut  down  the  furze,  &c.,  upon  such 
lands,  cut  down  and  carried  away  large  quantities  of  it,  and  thereby 
also  evicted  the  plaintiff  from  and  disturbed  him  in  the  enjoy- 


720  LANDLORD  AND  TENANT. 

Ho.  61.  —  Jeffnyi  t.  Evuis,  84  L.  J.  0.  P.  968. 

ment  of  his  said  right  of  sporting.  The  great  point  is  as  to 
whether  Bees  had  a  right  to  shoot  the  rabbits,  and  I  think  he  had 
no  right  to  do  so.  The  demise  to  Bees  was  of  a  farm,  with  a 
reservation  to  the  landlord  of  the  "  exclusive  right  of  hunting, 
shooting,  fishing,  and  sporting  '  over  it  And  I  think  that  the  fair 
meaning  of  the  words  is,  t^at  there  is  a  reservation  to  the  land- 
lord of  whatever  ordinarily  is  known  as  "  hunting,  shooting,  fishing, 
and  sporting. "  The  word  "  game  *  is  an  indefinite  word,  and  seems 
at  various  times  to  have  had  various  meanings :  to  have  at  one  time 
included  one  thing,  at  another  time  another ;  to  have  had  at  one 
time  a  wider,  and  at  another  time  a  narrower  signification.  And 
if  the  issue  had  been  as  to  the  meaning  of  a  reservation  of  game, 
possibly  we  might  have  construed  it  according  to  the  statutes 
for  the  time  being  in  force.  But  the  word  **  game  "  is  not  used. 
Further,  in  my  opinion,  when  a  tenant  takes  a  farm  with  a  reser- 
vation of  **  hunting,  shooting,  fishing,  and  sporting, "  he  should,  if 
afraid  of  destruction  that  may  be  done  by  rabbits,  make  it  a 
matter  of  arrangement,  and  stipulate  either  for  compensation  or 
for  some  powers  for  destroying  theuL  Here  there  is  no  such 
stipulation,  and,  indeed,  I  see  no  evidence  of  any  extraordinary 
increase  of  the  rabbits.  The  second  point  is  as  to  the  destruction 
by  Bees  of  the  furze  coverts,  woods,  and  plantations,  the  evidence 
not  being  definite  as  to  its  extent  It  is  said  that  the  covenant 
for  quiet  enjoyment  of  the  shooting,  sporting,  and  taking  game, 
rabbits,  and  wildfowl,  by  the  plaintiff,  contains  an  implied  cove- 
nant not  to  grub  up  the  furze  coverts,  woods,  and  plantations,  and 
that  the  doing  so  was  an  eviction  from  the  right  of  the  shooting 
and  sporting.  The  short  answer  is,  that  it  was  no  eviction  from 
the  right  of  shooting  and  sporting,  for  the  same  right  of  shooting 
remained  when  the  land  became  arable,  and  the  covenant  is  only 
that  the  plaintiflf  shall  have  the  shooting  there.  If  his  contention 
were  correct,  it  might  be  said  that  it  would  be  a  breach  of  cove- 
nant for  the  tenant  to  give  up  growing  turnips  or  any  other  crop 
favourable  to  partridges ;  and  the  same  law  applies  where  thirty 
or  forty  acres  of  brushwood  are  destroyed.  If  there  had  been  a 
covenant  for  the  enjoyment  of  shooting  in  a  wood,  it  might  have 
been  different ;  in  this  case  it  is  not  so,  and  I  am  of  opinion  that 
there  was  no  eviction.  These  are  my  two  answers.  There  is  also 
the  dilemma  which  has  been  put  by  Mr.  Giffard ;  but  the  foregoing 
are  the  reasons  on  which  I  decide. 
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•  WiLLES,  J-  —  I  am  of  the  same  opinion.  The  reserva-  [*  264] 
tion  in  the  lease  to  Bees  is  of  "  hunting,  shooting,  fishing, 
and  sporting,"  and  I  can  see  no  reason  why  all  things  generally 
hunted,  shot,  fished,  or  sported  after  should  not  be  included^ 
General  words  should  receive  a.  general  construction.  The  conse- 
quence of  the  plaintiff's  construction  would  be,  that  not  merely 
might  the  tenant  kill  rabbits  (which  are  beasts  of  warren),  but 
also  woodcock,  snipe,  quail,  and  landrail  (which  are  birds  of 
warren) ;  and  this,  I  think,  leads  to  an  absurdity.  An  to  Graham 
v.  Ewarty  I  have  spoken  to  my  Brother  Martin,  who  delivered 
the  judgment,  and  I  find,  as  I  supposed,  that  the  words  **  game, 
commonly  so  called, "  were  meant  to  refer  to  such  things  as  are 
usually  sported  after,  in  contradistinction  to  small  birds,  and 
things  of  a  similar  character,  as,  for  instance,  rats  and  sparrows. 
I  am  clearly  of  opinion  that  Bees  had  no  right  to  kill  the  rabbits ; 
and,  therefore,  on  the  first  point,  my  judgment  is  in  favour  of  the 
defendant  As  to  the  second  point,  the  argument  for  the  plaintiff 
would  have  been  weighty  if  there  had  been  a  grant  of  woods  or 
underwood ;  but  that  point  does  not  arise  here.  I  think  that  there 
is  in  this  case  nothing  to  hinder  the  landholder  from  using  the 
land  in  the  ordinary  way;  he  is  justified  as  long  as  he  acts  in 
reasonable  use  of  the  land,  and  does  not  resort  to  expedients  for 
driving  the  game  away ;  and  I  therefore  am  of  opinion  that  the 
destruction  of  the  furze  and  underwood  was  no  eviction  from  the 
right  of  ishooting.  I  am  not  aware  of  any  case  in  which  a  man 
has  succeeded  in  an  action  for  breach  of  such  a  covenant  for 
quiet  enjoyment  as  this,  where  the  grantor  had  what  he  pro- 
fessed to  grant  Here,  whatever  was  reserved  by  the  defendant 
was  granted  to  the  plaintiff;  and  any  right  that  there  might  be 
to  keep  down  a  nuisance  was  recognised  equally  in  the  leases 
of  1860  and  1857.  The  grantor  in  this  case  had  the  right  to 
that  which  he  professed  to  grant ;  the  interruption,  therefore,  was 
not  one  which  was  stipulated  against,  and  our  judgment  should 
be  for  the  defendant 

Byles,  J.  —  I  do  not  desire  to  be  supposed  to  dissent  from  the 
rest  of  the  Court ;  but  I  desire  to  make  two  observations.  First, , 
I  do  not  think  that  woodcocks,  snipe,  quails,  and  landrails  are 
on  the  same  footing  as  rabbits,  inasmuch  as  rabbits  may  become  a 
nuisanca  Secondly,  it  must  not  be  understood  that  I  decide  that 
when  a  landlord  lets  land,  reserving  to  himself  the  right  of  sport- 
voL.  XV.  —  46 
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ing,  the  tenant  may  not  destroy  the  rabbits  if  they  become  a 
nuisance. 

Smith,  J.  —  I  am  also  of  opinion  that  our  judgment  should  be 
for  the  defendant  The  first  point  is,  whether  the  reservation  in 
the  lease  to  Rees  included  rabbits.  I  am  of  opinion  that  it  did, 
and  that  the  right  so  reserved  was  granted  to  the  plaintifEl  What 
Sees  did  he  therefore  did  unlawfully  and  against  the  reservation 
of  his  landlord.  The  second  point  is,  whether  the  defendant  is 
entitled  to  keep  the  verdict  entered  for  him  on  the  third  and  fourth 
issues,  and  I  am  of  opinion  that  he  is.  The  cutting  of  the  under- 
wood may  have  been  in  the  ordinary  use  of  the  farm  as  a  farm, 
and  it  was  no  interruption  of  the  grant  of  the  shooting,  as  the 
plaintiff  might  still  shoot  over  the  land  as  before.  A  man  taking 
such  a  grant  as  this  must  stipulate  that  the  woods  must  be  kept, 
and  that  the  nature  of  the  cultivation  must  not  be  changed. 
There,  further,  is  this  dilemma :  if  there  be  no  implied  covenant 
against  the  destruction  of  the  underwood  in  the  lease  to  the  plain- 
tiff, there  is  no  covenant  to  break;  and  ii  there  be,  then  there 
must  equally  be  one  by  Sees  in  the  lease  to  him,  and  then  his  act 
is  wrongful,  and  an  act  for  which  the  defendant  is  not  liable. 

Bule  discharged. 

ENGLISH  NOTES. 

<<  When  a  man  covenants  his  lessee  shall  enjoy  his  term  against  all 
men,  he  doth  neither  expressly  covenant  for  his  enjoyment  against 
tortious  acts,  nor  doth  the  law  so  interpret  his  covenant.**  Hayes  v. 
Bickerstaffe,  Vaughan,  at  p.  123 ;  cited  (with  numerous  other  cases) 
Elphinstone,  Interpretation  of  Deeds,  under  Sule  173. 

A  general  covenant  for  quiet  enjoyment  only  extends  to  a  disturb- 
ance under  a  lawful  title.     Anon.,  Lofft,  460. 

But  the  case  is  different  where  the  disturbance  comes  from  an  indi- 
vidual named  as  the  pernon  against  whose  acts  the  enjoyment  is  assured. 
Jfash  V.  Palmer  (K.  B.  1816),  5  M.  &  S.  379,  17  R.  R.  364.  "For 
there,  the  covenantor  is  presumed  to  know  the  person  against  whose 
acts  he  is  content  to  covenant,  and  may  therefore  be  reasonably  ex- 
pected to  stipulate  against  any  disturbance  by  him,  whether  lawful  or 
otherwise."  Per  Lord  Ellenborough,  Nash  v.  Palmer,  5  M.  &  S. 
380, 17  R.  R.  366. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sects.  860,  861. 
This  covenant  only  means  that  the  tenant  shall  not  be  evicted  or  dis- 
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tarbed  by  good  title  in  the  poaaession  of  the  demised  premiBes  or  some  part 
thereof;  it  does  not  mean  that  the  tenant  shall  be  guaranteed  from  all  moles- 
tation or  damage  from  the  wrongful  acts  of  strangers  haying  no  right  or 
title  to  any  part  of  the  premises.  So  where  a  lease  embraced  a  building  of 
wood,  with  sides  of  only  lath  and  plaster,  built  alongside  of  a  brick  building 
on  another  lot,  owned  by  a  third  person,  and  the  latter  tore  down  his  build- 
ing, leaving  the  wooden  building  unprotected  from  the  elements,  by  reason 
of  which  his  goods  were  injured,  it  was  held  that  the  lessee  had  no  cause  of 
action  against  the  landlord.  Chestnut  v.  Tysan^  106  Alabama,  149;  53  Am. 
St.  Rep.  101 ;  Moore  v.  Weber,  71  Penn.  State,  429 ;  10  Am.  Rep.  708.  The 
same  doctrine  is  found  in  Gardner  v.  Keteltas,  3  Hill  (N.  Y.),  330 ;  38  Am. 
Dec.  687;  Baugher  v.  Wilkins,  16  Maryland,  35 ;  77  Am.  Dec.  279;  Surget  v. 
Arighiy  11  Smedes  &  Marshall  (Mississippi),  87  (eviction  by  a  mob) ;  Crouch 
V.  Fowle^  9  New  Hampshire,  219 ;  32  Am.  Dec.  350.  See  also  Sherman  v. 
Williams,  113  Massachusetts,  481;  18  Am.  Rep.  522. 


No.  62.  — LOCK  V.  FUEZE. 

(EX.  CH.  FROM  C.  P.   1866.) 
RULE. 

Under  an  express  covenant  for  quiet  enjoyment  in  a 
lease  under  seal,  the  lessee  may,  if  ousted  by  a  superior 
title,  recover  by  way  of  damages  the  value  of  his  lease,  on 
the  footing  of  the  title  being  good ;  and,  if  the  true  owner 
grants  a  lease  on  diJBEerent  terms,  the  damages  may  be  calcu- 
lated on  the  basis  of  the  difference  between  the  rents  and 
the  difference  in  value  of  the  other  terms,  under  the  two 
leases. 

Look  y.  Fano. 

L.  R.  1  C.  P.  441-456  (s.  c.  35  L.  J.  C.  P.  141 ;  14  W.  R.  403). 

Lease  under  Rack-rent  in  Consideration  of  a  Premium,  —  Covenant  for  [441] 
Quiet  Enjoyment,  —  Measure  of  Damages  for  Breach. 

A.  was  Id  possession  of  premises  under  a  lease  from  B.,  which  would  expire 
on  the  4th  of  December,  1864.  In  February,  1860,  A.,  in  consideration  of  a 
premium  of  £400,  obtained  from  B.  a  farther  lease  of  the  same  premises  for 
twenty-one  years  and  twenty-one  days,  to  commence  from  the  expiration  of  the 
former  lease.  On  the  death  of  B.,  in  1868,  it  was  found  that  B.  was  only  tenant 
for  life,  with  power  to  grant  leases  in  possession,  and  not  in  reversion,  and  con- 
sequently that  the  lease  so  granted  by  him  to  A.  in  February,  1860,  was  void. 
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4.-  tbereupOD  obtained  from  the  reTersioiien  a  freah  lease  for  seven  yeaiB,  at  a 
eonaiderable  increase  of  rent,  and  sned  C.  (B.'s  exeeutor)  upon  the  eoTenant  for 
^uiet  enjoyment  contained  in  the  void  lease. 

Hddf  affirming  tl^e  judgment  of  the  Court  of  Common  Pleas,  that  A.  was 
entitled  to  recover^  besides  the  £400  premium  whieh  he  had  paid  to  B.,  and  the 
costs  of  preparing  the  void  lease,  the  value  of  what  he  had  lost  by  B.'s  breach  of 
contract)  —  substantially  the  difference  between  the  Talne  of  the  term  professed 
to  be  granted  to  him  by  the  lease  of  February,  I860,  and  that  of  the  seven  years' 
term  which  he  obtained  from  the  reversioners. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Common 
Pleas. 

1.  The  first  count  of  the  declaration  alleged  in  sub- 
p  442]  stance,  that,  *  by  an  indenture  dated  the  14th  of  February, 
1860,  between  John  Furze,  the  testator,  and  the  plaintiff, 
it  was  witnessed  that,  for  and  in  consideration  of  the  sum  of  £400 
paid  by  the  plaintiff,  the  said  John  Furze  did  demise  and  lease  to 
the  plaintiff  a  certain  messuage  and  premises,  No.  6  St  James's 
Street,  from  the  4th  of  December,  1864,  at  which  time  an  existing 
lease  would  expire,  for  twenty-one  years  and  twenty-one  days,  at 
a  rent  for  the  first  twenty-one  days  of  £10,  and  for  the  remainder 
of  the  term  £175  a  year;  and  that  the  said  John  Furze  did  thereby 
covenant  with  the  plaintiff,  his  executors,  &c.,  that  the  plaintiff 
ahould  peaceably  and  quietly  have,  hold,  and  enjoy  the  premises 
during  the  said  term  without  the  lawful  let,  suit,  trouble,  denial, 
molestation,  or  disturbance  of  or  by  the  said  John  Furze,  his  heirs 
or  assigns,  or  any  of  them,  or  any  person  or  persons  whomsoever 
claiming  or  to  claim  by,  from,  through,  under,  or  in  trust  for 
him,  them,  or  any  of  them.  It  then  averred  the  fulfilment  of  all 
conditions,  and  alleged  by  way  of  breach  that,  before  and  during 
the  term,  one  Frances  Vickers,  then  lawfully  claiming  the  premises 
through  the  said  John  Furze,  and  having  a  good  title  to  them  and 
to  the  possession  thereof,  claimed  and  demanded  them  of  the 
plaintiff,  and  threatened  to  oust  him  from  the  possession  and 
enjoyment  thereof;  whereby  the  plaintiff  could  not  and  did  not 
peaceably  have,  hold,  and  enjoy  them,  &c.  ;  and  by  reason  of  the 
premises  the  plaintiff  was  forced  and  obliged  to  and  did  take  and 
accept  a  lease  of  the  said  premises  from  the  said  Frances  Vickers 
for  seven  years  from  December  the  25th,  1864,  at  an  increased  rent 
of  £36Q  a  year,  and  was  put  to  great  trouble  and  expense  and  costs 
in  obtaining  such  lease,  and  had  lost  the  benefit  of  the  lease  granted 
by  the  said  John  Furze,  and  of  the  £400  paid  for  the  same. 
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There  was  also  a  count  for  money  received  by  John  Furze  in  hia 
lifetime  for  the  plaintiff's  usa 

>  2.  The  defendant  pleaded,  amongst  other  pleas,  secondly,  to 
the  first  count,  that  the  plaintiff  never  had  or  entered  into  posses^ 
sion  of  the  demised  premises  under  or  by  virtue  of  the  said  lease, 
as  alleged;  fourUily,  to  the  first  count,  that  the  said  Frances 
Vickers  did  not  claim  or  demand  the  said  premises  from  the  plain- 
tiff, nor  threaten  to  oust  him  from  the  possession  or  enjoy- 
ment *  thereof,  as  alleged;  fifthly  and  sixthly,  to  the  [*443] 
second  count,  never  indebted  except  as  to  X417,  and  pay- 
ment into  Court  of  that  sum. 

The  plaintiff  joined  issue  on  all  the  pleas,  and  demurxed  to  the 
second  plea,  on  the  ground  that  he  was  entitled  to  maintain  the 
action  though  he  should  never  have  had  possession  under  the  lease 
in  question. 

3.  The  material  facts,  as  they  appeared  at  the  trial,  were  as  fol- 
lows: The  plaintiff  is  a  hatter,  and  has  for  maiiy  years  carried 
on  his  business  at  No.  6  St  James's  Street,  Westminster,  where 
the  same  business  was  previoiisly  carried  on  by  his  father  and 
grandfather.  The  house  and  shop,  Na  6  St  James's  Street,  had 
been  demised  to  the  plaintiff  by  a  lease  dated  the  0th  of  February, 
1838,  for  a  term  of  twenty-seven  years,  wanting  twenty-one  days, 
from  December  the  25th,  1837,  at  a  rent  of  £140  per  annum.  The 
term  expired  on  the  4th  of  December,  1864 

4  Previously  to  the  granting  of  the  last-mentioned  lease,  the 
premises  had  been  conveyed,  and  were  then  held,  to  such  uses  as 
the  testator,  John  Furze,  should  by  deed  appoint,  with  remainder 
to  him  in  fee.  After  the  granting  of  the  last-mentioned  lease, 
the  testator,  by  an  indenture  dated  the  11th  of  November,  1841 
(being  a  settlement  on  the  occasion  of  the  marriage  of  his  daughter, 
Frances  Furze,  with  James  Vickers),  settled  and  appointed  the 
premises  to  trustees  to  the  use  of  himself  for  life,  with  remainder 
to  the  use  of  his  wife  (who  predeceased  him)  for  life,  with 
remainder  to  the  use  of  his  said  daughter,  who  afterwards  became 
the  wife  of  the  said  James  Vickers,  for  life,  with  other  limitations 
over. 

5.  The  settlement  of  the  11th  of  November,  1841,  contained  a 
power  to  the  parties  interested  thereunder  for  life,  as  and  when 
they  should  for  the  time  being  become  entitled  in  possession,  to 
limit  or  appoint  the  premises,  in  mauner  and  on  the  conditions 
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therein  provided,  by  way  of  demise  or  lease,  for  any  term  of  years 
absolutely  not  exceeding  twenty-one  years,  to  take  effect  in  posses^ 
sion  and  not  in  reversion  or  by  way  of  future  interest,  and  with- 
out taking  any  fine,  premium,  or  foregift  for  the  making  thereof. 

6.  The  plaintiff,  being  desirous  of  obtaining  a  further 
[*  444]  demise  *  of  the  premises,  to  commence  on  the  expiration 
of  his  existing  lease,  in  the  early  part  of  the  year  1860, 
entered  into  negotiations  for  that  purpose  with  John  Furze ;  and 
on  the  14th  of  February,  1860,  John  Furze,  in  consideration  of 
£400  paid  to  him  by  the  plaintiff,  executed  a  fresh  lease  of  the 
premises  to  the  plaintiff,  at  a  rent  of  £175  per  annum,  for  a  term 
of  twenty-one  years  and  twenty-one  days  from  the  4th  of  December, 
1864,  at  which  time  the  then  existing  lease  would  expire. 

7.  The  last-mentioned  lease  contained  a  covenant  by  John  Furze, 
deceased,  that  the  plaintiff,  paying  the  rents  reserved,  and  per- 
forming the .  covenants  and  conditions  of  the  lease  on  his  part, 
should  have  quiet  enjoyment  of  the  premises  during  the  term, 
without  let  or  disturbance  by  John  Furze,  his  heirs  or  assigns,  or 
any  person  or  persons  lawfully  claiming  by,  from,  through,  under, 
or  in  trust  for  him,  them,  or  any  of  them. 

8.  At  the  time  of  the  granting  of  the  lease  of  the  14th  of 
February,  1860,  the  plaintiff  was  not  aware  of  the  existence  of 
the  settlement  of  the  11th  of  November,  1841. 

9.  John  Furze  died  on  the  16th  of  May,  1863,  having  by  his 
will  appointed  the  defendant  his  executor ;  and  after  his  death 
Mr.  and  Mrs.  Yickers,  as  being  the  persons  entitled  in  remainder, 
received  from  the  plaintiff  the  rent  of  the  premises  as  it  accrued 
due  under  the  lease  of  1838,  until  the  expiration  of  that  lease  on 
the  4th  of  December,  1864.  On  the  4th  of  November,  1863,  Mr. 
and  Mrs.  Yickers  notified  to  the  plaintiff  that  they  repudiated  and 
refused  to  recognise  the  lease  of  the  14th  of  February,  1860,  and 
threatened  to  oust  the  plaintiff  from  the  possession  and  enjoyment 
of  the  premises  at  the  expiration  of  the  then  existing  lease;  and 
thereupon  the  plaintiff  entered  into  negotiations  with  Mr.  and 
Mrs.  Yickers  for  another  lease  of  the  premises,  which  resulted  in 
a  lease  being  granted  by  them,  dated  the  26th  of  December,  1864, 
for  a  term  of  seven  years  only  from  December  25th,  1864,  at  a  rent 
of  £300  a  year ;  the  said  Frances  Yickers  and  her  husband  refusing 
to  grant  him  a  lease  for  any  longer  term,  or  at  a  lower  rent 

10.  The  plaintiff,    in  his  particulars  of  demand,    under  this 
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second  count,  claimed  £400,  the  amount  of  the  premium  paid  to 
John  Furze,  for  the  lease  granted  on  the  14th  of  February, 
♦I860,  and  £17,  the  expense  of  preparing  it;  and  this  [*445] 
£417  was  the  sum  paid  into  Court  by  the  defendant 

11.  The  plaintiff  at  the  trial  claimed  under  the  first  count 
£1500  or  £1600  for  damages,  being  the  difference  in  value  between 
the  lease  of  the  14th  of  February,  1860,  which  had  been  avoided, 
and  that  of  the  new  lease  of  the  26th  of  December,  1864;  and  it 
was  proved  that  in  the  neighbourhood  of  St  James's  Street,  and 
in  London  generally,  property  had  much  increased  in  value  since 
the  year  1860,  and  that  the  rent  of  £300  reserved  by  that  lease 
was,  according  to  the  value  of  property  in  the  neighbourhood  at 
the  time  when  that  lease  was  granted,  a  reasonable  rent 

12.  The  plaintiff  further  claimed  under  the  first  count  a  sum  of 
£65  for  the  costs  of  the  new  lease  which  was  granted  by  Mr.  and 
Mrs.  Vickers ;  but  this  item  was  withdrawn  from  the  considera- 
tion of  the  jury,  it  being  agreed  that  the  jury  should  find  their 
verdict  for  that  sum,  leave  being  reserved  to  the  defendant  to  move 
to  reduce  it  as  the  Court  might  think  proper. 

13.  With  regard  to  the  main  question  of  damages,  the  Lord 
Chief  Justice,  in  summing  up,  told  the  jury,  in  substance,  that 
the  covenant  mentioned  in  the  first  count  having  been  broken,  the 
plaintiff,  under  the  circumstances,  was  entitled  to  be  indemnified 
for  what  he  had  lost  under  the  breach  of  covenant,  and  to  recover 
the  difference  in  value  between  the  old  and  new  leasea 

14  The  jury  found  a  verdict  for  the  plaintiff  on  the  first  count, 
for  £1522,  including  the  £65,  and  for  the  defendant  on  the  second 
count ;  and  leave  was  reserved  to  the  defendant  to  move  to  set 
aside  the  verdict  found  for  the  plaintiff  on  the  second  and  fourth 
pleas,  and  also  to  reduce  the  damages  so  far  as  they  related  to  the 
sum  of  £65. 

15.  In  Easter  Term,  1865,  a  rule  niH  was  obtained  to  enter  the 
verdict  for  the  defendant  on  the  second  and  fourth  pleas,  pursuant 
to  the  leave  reserved,  on  the  ground  that,  upon  the  facts  proved  at 
the  trial,  the  verdict  should  have  been  so  entered ;  and  why  the 
damages  should  not  be  reduced  to  nominal  damages,  or  to  such 
sum  as  the  Court  might  direct,  on  the  grounds  that  the  plaintiff 
was  not  entitled  to  recover  more  than  the  sum  of  £400,  which 
he  had  paid,  and  the  £17  expenses,  which  two  sums  the 
^defendant  had  paid  into  Court,  and  that  he  lost  nothing  [*446] 
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but  what  he  had  paid;  Uiat  he  wtis  not  entitled  to  recover  the 
£65,  the  costs  of  the  second  lease,  or  any  part  of  it;  that  the 
plaintiff  must  have  paid  the  costs  of  one  lease,  and  was  not 
entitled  to  throw  those  costs  or  any  of  them  upon  the  defendant ; 
and  that  the  plaintiff  was  not  entitled  to  the  ten  per  cent  which 
the  jury  gave  as  upon  a  compulsory  sale :  or  Why  there  should  not 
be  a  new  trial,  on  the  ground  that  the  Chief  Justicb  misdirected 
the  jury  in  telling  them  that  the  plaintiff  was  entitled  to  recover 
the  difference  in  value  between  the  lease  that  was  avoided  and  the 
new  lease  that  was  granted,  and  that  the  plaintiff  was  entitled  to 
recover  the  £65,  and  in  directing  them  that  the  plaintiff  was 
entitled  to  recover  the  ten  per  cent  claimed  as  upon  a  compulsory 
sale.  It  was  agreed  that  the  demurrer  to  the  second  plea  should 
be  argued  with  the  rule. 

16.  UpoD  the  rule  coming  on  for  argument,  the  £65,  the  costs 
of  the  new  lease,  was  by  consent  reduced  to  £25 ;  and  the  rule  was 
made  absolute  to  enter  the  verdict  for  the  defendant  on  the  second 
plea,  and  to  reduce  the  damages  to  £1348,  taking  into  considera- 
tion the  reduction  of  the  £65,  and  the  rule  was  discharged  as  to 
the  residue,  and  judgment  was  given  on  the  demurrer  to  the  second 
plea  for  the  plaintiff  (19  C.  B.  (N.  S.)  96;  34  L  J.  C.  P.  201). 
The  defendant  had  leave  to  appeal  upon  the  main  point  as  to  the 
principle  of  the  damages. 

The  question  for  the  Court  was,  whether  the  damages  should  be 
reduced,  and  if  so,  whether  they  should  be  reduced  to  nominal 
damages,  or  to  the  sum  of  £25. 

The  case  was  argued  before  Pollock,  C.  B.  ,  Maktin  and  Chan- 
NELL,  BB.,  Blackburn  and  Mellor,  JJ.,  Pigott,  B.,  and  Lush,  J. 

Gart  (Prentice  with  him)  for  the  defendant  —  The  measure  of 
damages  sanctioned  by  the  Court  below  was  this :  The  jury  were 
instructed  to  take  the  value  of  the  term  granted  by  the  lease  of 
February,  1860,  and  to  say  what  was  the  difference  between  the 
value  of  that  term  and  that  of  the  lease  of  December,  1864.  The 
difference  the  jury  found  to  be  £1522.  That,  it  is  submitted,  wad 
not  the  proper  mode  of  estimating  the  damages  the  plaintiff  was  en- 
titled to  for  the  testator's  breach  of  contract  What  passed 
[*447]  *to  the  plaintiff  by  the  lease  of  February,  1860,  was  a 
mere  interesse  termini;  and  the  lease  was  repudiated  by 
the  reversioners  before  the  plaintiff  entered  into  possession  under 
it     The  true  measure  of  damages  was  the  sum  which  the  plain- 


K.  C.  VOL.  XV.]        SECT.  IV.  —  COVEKAITrS  Ilf  LEASES.  729 

Ho.  68.  — Lode  V.  Fuw,  L.  B.  1  Cf.  P.  447,  4a. 

tiff  had  paid  for  that  lease  and  the  costs  of  preparing  it ;  and  these 
two  sums  have  been  paid  into  Court  The  same  rule  must  obtain 
here  ais  in  the  case  of  a  vendor  failing  to  complete  a  contract  of 
purchase  by  reason  of  a  defective  titla  Mureau  v.  ThomhUly 
2  W.  Bl.  1078.  The  authorities  upon  the  subject  in  our  books  are 
very  scanty:  none  exactly  touch  the  point  There  are  many 
American  cases,  which  are  collected  in  Mayne  on  Damages  and 
in  Sedgwick  on  Damages,  which  throw  some  light  upon  it  In 
Mayne,  p.  97,  it  is  said  that  "  a  breach  of  the  covenant  for  quiet 
enjoyment  cannot  occur  till  the  plaintiff  has  actually  been  dispos- 
sessed or  otherwise  disturbed ;  *  and  for  the  measure  of  damages 
reference  is  made  to  Williams  v.  Burrell,  1  C.  B.  402,  where,  a 
lease  having  been  declared  void  as  against  the  remainder-man,  on 
the  ground  that  it  was  not  in  conformity  with  the  power,  the 
lessee  was  held  to  be  entitled  to  recover  against  the  executois  of 
the  lessor  the  value  of  the  term,  the  cost  of  defending  an  eject- 
ment brought  by  the  remainder-man,  and  the  mesne  profits  in  that 
action,  but  not  interest  Then  arises  the  question  whether  it  is 
to  be  the  value  at  the  time  of  conveyance  or  at  the  time  of  evic- 
tion. In  Kent's  Commentaries,  vol.  iv.,  8th  edit,  p.  533,  it  is 
said :  *"  The  measure  of  damages  in  actions  on  these  personal  cove- 
nants is  regulated  in  some  degree  by  the  rule  on  the  antient  war-' 
ranty.  At  common  law,  upon  voucher,  or  upon  the  writ  of 
iparrantia  ehartcey  the  demandant  recovered  of  the  warrantor  or 
heir  other  lands  of  equal  value  with  the  lands  from  which  the 
feoffee  was  evicted.  The  value  was  computed  as  it  existed  when 
the  warranty  was  made;  so  that,  though  the  land  had  afterwards 
become  of  increased  value,  by  the  discovery  of  a  mine,  or  by 
buildings,  or  otherwise,  yet  the  warrantor  was  not  to  render  in 
value  according  to  the  then  state  of  things,  but  as  the  land  was 
when  he  made  the  warranty.  And  when  personal  covenants  were 
introduced  as  a  substitute  for  the  remedy  on  the  voucher  and 
warranty,  the  established  measure  of  compensation  was  not 
varied  or  affected  The  buyer,  on  the  covenant  of  seisin, 
*  recovers  back  the  consideration  money  and  interest,  and  [*  448] 
no  more.  The  interest  is  to  countervail  the  claim  for 
mesne  profits  to  which  the  grantee  is  liable,  and  is  and  ought  to 
be  commensurate  in  point  of  time  with  the  legal  claim  to  rrusne 
profits.  The  grantor  has  no  concern  with  the  subsequent  rise  or 
fall  of  the  land  by  accidental  circumstances,  or  with  the  beneficial 
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improvements  made  by  the  purchaser,  who  cannot  recover  any 
damages  either  for  the  improvements  or  the  increased  valua  This 
appears  to  be  the  general  rule  in  this  country.*  For  this  the 
learned  author  cites  numerous  American  authoritiea 

[Martin,  B.  — The  only  sensible  rule  seems  to  me  to  be  that 
which  is  laid  down  by  Parke,  B.  ,  in  JRobinson  v.  Hamum,  1  Ex. 
at  p.  855,  18  L.  J.  Ex.  202,  where  he  says :  "  The  rule  of  the 
common  law  is,  that,  where  a  party  sustains  a  loss  by  reason  of  a 
breach  of  contract,  he  is,  so  far  as  money  can  do  it,  to  be  placed 
in  the  same  situation  with  respect  to  damages  as  if  the  contract 
had  been  performed.*  That  seems  to  me  to  be  in  accordance 
with  every  just  law.] 

The  decision  there  proceeded  upon  the  ground  of  fraud.  The 
rule  there  stated  may  be  a  very  reasonable  one  in  the  case  of  a 
breach  of  a  contract  for  the  sale  of  goods ;  but  it  can  hardly  be  held 
reasonable  that  a  vendor  should  be  liable  for  the  value  of  the  land 
twenty  years  hence. 

[Blackburn,  J.  —  You  have  to  make  out  that  the  exception  in 
Flureau  v.  ThomhUl  applies  where  a  conveyance  has  been  exe- 
cuted with  an  express  covenant  for  quiet  enjoyment 

Channell,  B.  —  This  is  an  action  upon  an  express  contract,  or  a 
covenant  Lord  St.  Leonards  takes  that  distinction  pointedly  in 
the  last  edition  of  Vendors  and  Purchasers,  p.  236 :  *  Where,  *  he 
says,  "  the  purchaser  has  paid  any  part  of  the  purchase-money, 
and  the  seller  does  not  complete  his  engagement,  so  that  the  con- 
tract is  totally  unexecuted,  the  purchaser  may  affirm  the  agreement 
by  bringing  an  action  for  the  non-performance  of  it,  or  he  may  dis- 
affirm it,  and  bring  an  action  for  money  had  and  received  to  his 
use.  In  this  latter  action  the  plaintiff  cannot  recover  more  than 
the  money  paid,  although  the  estate  has  risen  in  value,  while  it 
should  seem  that,  if  the  estate  has  experienced  a  diminution  in 
value,  he  can  only  recover  the  damages  he  sustained  by 
[*449]  the  estate  *  not  having  been  conveyed ;  that  being  the  only 
money  retained  by  the  defendant  against  conscience.  But 
where,  for  example,  the  purchasers  have  had  possession  of  the 
property,  so  that  the  parties  cannot  be  placed  in  statu  quo,  the 
count  for  money  had  and  received  cannot  be  maintained. "  That 
doctrine  does  not  apply  to  the  case  of  a  covenant  for  title  or  for 
quiet  enjoyment] 

The  reason  is  better  given  in  Staats  v.  Ten  Eyc¥s  Executors. 
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3  Caines,  111,  cited  in  Sedgwick  on  Damages,  2nd  edit,  159,  and 
also  in  Kent's  Commentaries,  vol.  iv.  p.  534.  In  the  latter,  the 
authorities  are  summed  up  thus :  "  The  ultimate  extent  of  the 
vendor's  responsibility  under  all  or  any  of  the  usual  covenants  in 
his  deed  is  the  purchase-money,  with  interest ;  and  this  I  presume 
to  be  the  prevalent  rule  throughout  the  United  States.  * 

[Martin,  B.  —In  Hopkins  v.  Grazebraoh,  6  B.  &  C.  31,  9  D.  & 
R  22,  where  a  person  who  had  contracted  for  the  purchase  of  an 
estate,  but  had  not  obtained  a  conveyance,  put  up  the  estate  for 
sale  in  lots  by  auction,  and  engaged  to  make  a  good  title  by  a  cer* 
tain  day,  which  he  was  unable  to  do,  as  his  vendor  never  made  a 
conveyance  to  him,  it  was  held  that  a  purchaser  of  certain  lots  at 
the  auction  might,  in  an  action  for  not  making  a  good  title,  recover 
not  only  the  expenses  he  had  incurred,  but  also  damages  for  the 
loss  which  he  sustained  by  not  having  the  contract  carried  into 
eiFect  Being  pressed  with  the  decision  in  Flureau  v.  Thomhill, 
2  W.  Bl.  1078,  Abbott,  Ch.  J.,  said:  "  Upon  the  present  occasion 
I  will  only  say,  that  if  it  is  advanced  as  a  general  proposition, 
that,  where  a  vendor  cannot  make  a  good  title  the  purchaser  shall 
recover  nothing  more  than  nominal  damages,  I  am  by  no  means 
prepared  to  assent  to  it  If  it  were  necessary  to  decide  that  point, 
I  should  desire  to  have  time  for  consideration.  *  In  the  face  of 
two  cases,  you  want  us  to  decide  that  Lord  Tentebden  was  wrong.  ] 

In  that  case  the  vendor  knew  when  he  offered  the  estate  for  sale 
that  he  had  no  title.  With  respect  to  Williams  v.  Burrell,  1  C. 
B.  402,  it  may  be  remarked  that  it  might  not  have  been  worth  the 
defendant's  while  to  urge  these  considerationa  The  lessees  had 
enjoyed  the  property  for  several  years.  Here  the  plaintiff  had  a 
mere  interesse  termini.  Sedgwick,  at  p.  157,  quotes  the 
following  *case:  **  In  an  action  of  covenant  it  appeared  [*450] 
that  one  Grylls  had  made  a  lease  of  the  moiety  of  certain 
tithes  of  com  and  grain  to  the  plaintiff  for  years,  with  a  cove- 
nant for  title.  The  plaintiff  was  ejected  by  title  paramount,  and 
brought  suit  On  the  trial  it  was  contended  for  the  plaintiff  that 
the  true  mode  of  estimating  his  damages  was  to  ascertain  the  value 
of  the  interest  in  the  term,  and  to  add  to  the  amount  thereof  the 
costs  of  defending  the  ejectment  But  it  was  insisted  by  the 
defendants  that  the  plaintiff  was  only  entitled  to  recover  the  fine 
paid  on  the  making  of  the  lease,  the  interest  thereon  to  the  time 
of  judgment,  and  the  costs  of  defending  the  ejectment;  and,  with- 
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out  deciding  the  point,  the  King^s  Bench  intimated  auch  to  be 
their  opinion.  Poraeroyy.  Pariington,  3  T.  R  665  (1  R  R  787). ' 
Mellish,  Q.  C.  (Archibald  ^ith  him),  tor  the  plaintifiEl  —  The 
covenant  for  title  is  broken  the  moment  the  deed  is  sealed,  if  the 
lessor  has  no  titla  But  the  covenant  for  quiet  enjoyment  is  not 
broken  until  the  enjoyment  by  the  lessee  is  disturbed.  It  would 
be  strange,  indeed,  if  the  damages  which  the  plaintiff  is  entitled 
to  recover  in  such  a  case  are  not  to  be  estimated  by  what  he  loses 
at  the  time  of  the  breach.  Here,  if  the  seven  years'  lease  had  not 
been  obtained,  the  true  measure  of  damages  would  have  been  the 
value  of  the  lease  for  twenty*one  years.  That  was  for  the  benefit 
of  the  defendant  It  is  like  the  case  of  a  charterer  hiring  another 
ship,  where  the  shipowner  has  broken  his  contract  to  have  his  ship 
ready  by  a  given  time.  The  question  here  is,  not  whether  the 
jury  have  done  right,  but  whether  the  principle  upon  which  the 
assessment  of  damages  proceeded  was  correct  [He  was  stopped 
by  the  Court] 

Martin,  B.  —  The  Lord  Chief  Baron,  who  has  been  obliged  to 
leave  the  Court,  is  clearly  of  opinion  that  the  decision  of  the  Court 
of  Common  Pleas  was  right;  and  to  my  mind  the  matter  is  equally 
clear ;  indeed,  I  believe  we  are  all  now  of  the  same  opinion.  The 
rule  is  correctly  laid  down  by  Parke,  B.  ,  in  Bobinson  v.  Harman^ 
1  Ex.  at  p.  855,  18  L  J.  Ex.  202,  thus :  "  The  rule  of  the  com- 
mon law  is,  that  where  a  party  sustains  a  loss  by  reason  of  a  breach 

of  contract,  he  is,  so  far  as  money  can  do  it,  to  be  placed 
[*451]  in  the  same  *  situation  with  respect  to  damages  as  if  the 

contract  had  been  performed. "  That  seems  to  me  to  be  a 
rule  of  good  sense.  A  man  enters  into  a  contract  assuming  the 
existence  of  a  given  state  of  things.  If  it  should  turn  out  other* 
wise,  why  should  he  not  indemnify  the  other  contracting  party 
for  what  he  has  lost?  It  is  said  that  the  case  of  Flureau  v. 
ThomhUlf  2  W.  BL  1078,  qualified  that  rule  of  the  common  law ; 
but  Parke,  B.,  in  Hobinwn  v.  ffarman,  1  Ex.  at  p.  855,  18  L 
J.  Ex.  202,  treats  I2ureau  v.  Thamhill  as  an  exception ;  and  this 
Court  in  Sikes  v.  Wild,  4  B.  &  S.  421,  32  L  J.  Q.  R  375,  up- 
held the  rule  there  laid  down,  though  it  appears  from  Hopkiiu  v. 
Orazebrook,  6  R  A;  C.  31,  9D.  &  R  22,  not  to  have  had  the  entire 
assent  of  Lord  Tenterden.  His  Lordship,  then  Abbott,  Ch.  J., 
tliere  says :  "  If  it  is  advanced  as  a  general  proposition,  that,  when 
a  vendor  cannot  make  a  good  title,  the  purchaser  shall  recover 
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nothing  mote  than  nominal  damages,  I  am  by  no  means  prepared 
to  assent  to  it :  if  it  were  necessary  to  decide  that  point,  I  should 
desire  to  have  time  for  consideration.  *  It  is  clearly  an  excep- 
tion ;  it  is  contrary  to  the  rule  of  the  common  law ;  it  had  not  the 
unqualified  approval  of  Lord  Tbnteeden  ;  and  I  see  no  reason  why 
it  should  be  extended.^  As  to  the  introduction  of  the  seven  years' 
lease  from  Vickers  and  wife,  that  is  in  favour  of  the  defendant 
IMmd  facie,  according  to  the  rule  stated  by  Parke,  B.  ,  in  JRobin- 
son  V.  ffarman,  the  plaintiff  is  entitled  to  be  placed  as  nearly  as 
possible  in  the  position  he  would  have  stood  in  if  the  testator  had 
performed  his  contract.  But,  if  he  has  got  any  benefit  out  of  the 
transaction,  that  should  be  taken  into  consideration  in  measur- 
ing the  damages  resulting  from  the  breach  of  contract  I  am  of 
opinion  that  the  judgment  of  the  Court  below  was  quite  right 

Channell,  R  — I  also  am  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  should  be  affirmed;  and  I  should  have 
thought  it  unnecessary  to  say  more,  but  for  some  doubt  being 
entertained  by  one  member  of  the  Court  The  existence  of  that 
doubt  makes  it  expedient  that  I  should  shortly  state  the  grounds 
upon  which  my  opinion  is  founded.  This  is  an  action  for  the 
breeu^h  of  a  covenant  for  quiet  enjoyment,  as  to  which  it 
may  *  be  observed  that  it  dififers  in  its  consequences  from  [*  452] 
the  case  of  a  breach  of  a  covenant  for  title,  inasmuch  as 
in  the  latter  case  the  breach  occurs  at  the  time  of  the  contract, 
whereas  in  the  former  it  occurs  at  the  time  of  eviction.  The 
question  we  have  to  deal  with  is,  what  is  the  principle  upon  which 
the  damages  in  such  a  case  are  to  be  assessed  ?  It  appears  from 
the  13th  paragraph  of  the  special  dase,  that  the  Lord  Chief 
Justice  in  his  summing  up  told  the  jury,  in  substance,  that  the 
covenant  having  been  broken,*  the  plaintiff  was,  under  the  circum- 
stances, entitled  to  be  indemnified  for  what  he  had  lost  by  reason 
of  that  breach,  and  to  recover  the  difference  in  value  between  the 
old  and  the  new  leases ;  and  that  his  claim  was  not  limited,  as 
uiged  on  the  part  of  the  defendant,  to  the  £400  which  he  had 
paid  for  the  new  lease.  I  take  the  indisputable  rule  of  law  to  be, 
that  where  a  man  enters  into  a  contract,  and  fails  to  perform  it, 
he  must  make  compensation  to  the  extent  of  the  injury  sustained 
by  the  person  with  whom  he  has  contracted.  Several  cases  were 
adverted  to  in  the  Court  below  which  have  no  very  close  applica- 

1  See  the  jadgmente  in  PourueU  y.  Fuller,  17  C.  B.  660;  25  L.  J.  C.  P.  145. 
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tion  to  this  case.  Where  a  contract  is  in  fieri,  and  the  vendee 
chooses  to  rescind  the  contract,  and  sue  for  money  had  and  received, 
he  recovers  only  the  money  he  has  actually  paid,  viz. ,  the  amount 
in  the  vendor's  hands.  So,  again,  if  he  elects  to  affirm  the  con- 
tract, and  to  sue  for  the  breach,  he  is  entitled  only  to  nominal 
damages.  The  present  case  is  perfectly  distinguishable  from  those. 
The  defendant  is  not  sued  in  respect  of  a  contract  which  is  in 
fi^ri  or  which  has  been  rescinded.  This  is  a  contract  which  the 
defendant's  testator  has  executed  as  far  as  he  could :  he  has  made 
a  conveyance  which  contains  a  covenant  for  quiet  enjoyment  for  a 
term  of  years.  The  plaintiff  was  already  in  possession  of  the 
premises  under  an  unexpired  lease ;  that  which  was  conveyed  to 
him,  therefore,  was,  strictly  speaking,  an  interesse  termini,  and 
consequently  there  was  no  actual  eviction.  But  that  was  not 
necessary.  Here  was  a  contract  actually  executed,  and  no  longer 
infi^ri.  The  testator  expressly  bargained  for  that  which  he  could 
not  perform ;  and  therefore  I  think  the  proper  principle  upon  which 
the  damages  should  be  assessed  is  a  full  compensation  to  the  plain- 
tiff for  that  which  he  has  lost,  not  limited  to  the  amount  actually 

paid  by  him.  It  is  true  that  the  difference  in  value  be- 
[*453]  tween  the  old  and  the  new  *  leases  was  not  necessarily  the 

amount ;  but  what  was  done  at  the  trial  was  merely  a  mode 
of  working  out  the  principle  laid  down  by  the  Lord  Chief  Jus- 
tice, viz. ,  that  the  plaintiff  was  entitled  to  recover  what  he  had 
lost  by  the  breach  of  contract,  and  it  in  reality  was  in  ease  of  the 
defendant  The  taking  the  seven  years'  lease  was  no  doubt  the 
best  thing  to  be  done  under  the  circumstances.  The  finding  of 
the  jury,  as  corrected  by  the  Court  in  banc,  ought,  I  think,  to 
stand. 

Blackburn,  J.  —  I  also  am  of  opinion  that  the  judgment  of  the 
Court  below  should  be  affirmed.  The  general  rule  undoubtedly  is 
as  laid  down  by  Parke,  B.  ,  in  Eobinson  v.  Harman,  1  Ex.  at 
p.  855,  18  L.  J.  Ex.  202,  that,  where  a  contract  is  broken,  the 
person  injured  by  the  breach  is  to  be  placed  as  far  as  money  can 
do  it  in  the  same  position  as  he  would  have  been  in  if  the  contract 
had  been  fulfilled.  Where  the  carrying  out  of  the  contract  would 
give  one  of  the  contracting  parties  the  enjoyment  of  a  particular 
thing,  and  he  has  lost  it,  the  damages  he  would  be  entitled  to 
would  be  the  value  of  that  which  he  has  lost  From  that  general 
rule  so  laid  down  by  Parke,  B.  ,  there  is  an  exception,  the  reason 
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for  which,  no  doubt,  is  this,  that  from  the  complicated  nature  of 
our  law  of  real  property  no  man  can  be  certain  that  he  has  a  per* 
feet  title  to  his  estate,  and  therefore  it  is  a  prudent  thing  to  make 
it  part  of  every  bargain  for  the  sale  of  real  property,  that  if  the 
vendor  fails  to  make  a  good  title  according  to  the  conditions,  he 
shall  not  be  liable  to  reimburse  the  intended  purchaser  the  full 
measure  of  damages  which  would  be  awarded  to  him  in  an  ordinary 
case ;  but  that  the  bargain  should  be  off,  and  the  purchaser  take 
back  the  amount  of  deposit  he  has  paid,  together  with  interest, 
and  the  expenses  of  investigating  the  title,  if  any.  That  would 
be  reasonable.  Flureau  v.  Tkomhill,  2  W.  Bl.  1078,  and  some 
subsequent  cases  have  established  that  such  a  stipulation  is  assumed 
to  be  part  of  the  contract,  though  not  actually  expressed.  "  In 
contractis  tacit^  insunt  quae  sunt  moris  et  consuetudinis. "  Lord 
Wensleydale  puts  it  in  that  very  way  in  Walker  v.  Moore,  10  B. 
&  C.  416,  where  he  says :  *  A  jury  ought  not,  in  the  case  of  a 
vendor  in  possession,  to  give  any  other  damages,  in  consequence  of 
a  defect  being  found  in  the  title,  than  those  which  were 
allowed  in  *  Flureau  v.  ThornhUl,  which  was  recognised  [*  454] 
in  Johnson  v.  Johnson,  3  B.  &  P.  162;  Bratt  v.  Mlis, 
Sugd.  V.  &  P. ,  14th  ed. ,  App.  5 ;  and  Jones  v.  Dyke,  Sugd.  V.  &  P. , 
14th  ed. ,  App.  6.  In  the  absence  of  any  express  stipulation  about 
it,  the  parties  must  be  considered  as  content  that  the  damages,  in 
the  event  of  the  title  proving  defective,  shall  be  measured  in  the 
ordinary  way ;  and  that  excludes  the  claim  of  damages  on  account 
of  the  supposed  goodness  of  the  bargain.  *  That  is  the  true  and 
the  only  principle  upon  which  Flureau  v.  Thornhill  can  be  sup- 
ported, viz. ,  that  the  parties  have  tacitly  agreed  that  this  should 
be  understood  as  a  term  of  the  bargain  between  them.  And  there 
is  no  hardship  in  this :  it  is  only  saving  the  trouble  of  writing  at 
full  length  that  which  is  understood  as  one  of  the  terms  of  the 
contract  This,  however,  is  not  the  case  of  a  contract  for  the 
sale  of  land,  but  the  case  of  a  conveyance  by  which  the  lessor  con- 
veys out  and  out  the  thing  intended  to  be  conveyed ;  and  the  con- 
veyance contains  a  covenant  for  quiet  enjoyment  by  the  lessee, 
which  covenant  has  been  broken.  Why  should  the  lessee,  who 
has  lost  a  valuable  lease,  have  a  less  measure  of  damages  than  he 
would  have  been  entitled  to  if  by  the  testator's  breach  of  contract 
he  had  lost  a  ship  of  a  given  value  ?  Flureau  v.  Thornhill  does 
not  apply  to  the  case  of  an  executed  contract     There  is  no  case 
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(except  that  of  Pomeroy  v.  Partingtm,  3  T.  U  665  (1  R  R  787), 
cited  in  Sedgwick  on  Damages,  157)  where  that  has  ever  been 
suggested.  The  American  cases  are  infinitely  various.  Some  of 
the  States  seem  to  adopt  the  common  law  of  England.  It  may  be 
that  there  is  such  a  well-established  custom  in  New  York  and  some 
of  the  other  States  of  America  as  is  stated  by  Mr.  Sedgwick.  But 
we  must  be  governed  by  our  own  law ;  and  the  only  decision  upon 
the  point  now  before  us  is  in  the  case  of  Williams  v.  Burrell,  1  C. 
B.  402.  There  the  point  was  given  up  by  Sir  T.  Wilde,  who  con- 
sidered it  too  clear  for  argument.  Upon  the  whole,  I  am  of 
opinion  that  the  true  measure  of  damages  for  the  breach  of  a  con« 
tract  such  as  this,  is,  what  has  the  plaintiff  lost  by  the  breach 
of  the.  contract?  and  that  there  is  no  difference  in  this  respect 
between  a  contract  for  the  sale  of  real  property  and  a  contract  for 

a  chattel 
[*  455]       *  Mellor,  J.  —  I  am  of  the  same  opinion.     The  testator 

professed  to  grant  the  plaintiff  a  lease  for  twenty-one  years, 
with  a  covenant  for  quiet  enjoyment  It  turns  out  that  the  lessor 
had  no  title  to  grant  for  twenty-one  years,  having  only  an  estate 
for  life.  He  died,  and  his  successor  avoided  the  lease,  and  made  a 
new  bargain  with  the  lessee  for  a  shorter  lease  upon  higher  terms. 
In  an  action  for  the  breach  of  the  covenant  for  quiet  enjoyment, 
the  jury  were  told  that  the  plaintiff  was  entitled  to  recover  as 
damages  for  that  breach  of  covenant  the  difference  in  value  be- 
tween the  old  and  the  new  leases.  I  entertained  some  doubt  as  to 
whether  that  was  the  true  measure.  But,  upon  consideration,  I 
think  we  must  assume  that  the  taking  the  shorter  lease  was  the 
best  thing  that  could  be  done  under  the  circumstances,  and  was  in 
reality  for  the  ease  and  benefit  of  the  defendant  The  way  in 
which  it  was  put  to  the  jury  was  rather  the  mode  of  working  it 
out  than  declaring  the  rule.  Upon  the  whole,  therefore,  I  think 
there  was  nothing  erroneous  in  the  way  in  which  it  was  left  to  the 
jury,  and  that  the  judgment  should  be  afBrmed. 

PiGOTT,  B.  —  I  have  arrived  at  the  same  conclusion  as  the  rest  of 
the  Court,  though  not  without  some  considerable  hesitation,  because 
I  have  doubted  whether  the  proper  rule  had  been  laid  down  to 
guide  the  jury  in  measuring  the  damages.  The  Chief  Justice 
told  the  jury  that,  the  covenant  having  been  broken,  the  plaintiff 
was  entitled  to  be  indemnified  for  what  he  had  lost  thereby.  That 
was  quite  correct ;  but  he  went  on  to  say  that  the  plaintiff  was 
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entitled  to  recover  "  the  diflference  in  value  between  the  old  and 
new  leases.  *  It  certainly  did  strike  me  that  there  was  a  fallacy 
in  arriving  at  the  damages  in  that  way.  It  occurred  to  me  that 
the  case  differed  from  the  ordinary  case  of  a  breach  of  a  contract 
for  the  sale  of  goods,  where,  if  the  seller  fails  to  deliver,  the  buyer 
may  go  into  the  market  and  buy  other  goods.  I  rather  thought  it 
was  like  the  case  of  a  covenant  for  title,  and  that  the  plaintiff 
should  be  prepared  to  show  what  he  had  lost  in  money.  He  had 
been  induced  to  suppose  he  had  a  valid  lease  for  twenty-one  years. 
It  turns  out  that  the  lessor  had  no  power  to  grant  it'  It  does  not 
occur  to  me  how  the  imaginary  lease  can  be  taken  as  the  basis  for 
estimating  the  plaintiff's  loss.  In  the  result,  however, 
I  have  come  to  the  conclusion  that  the  case  is  not  *  to  be  [*  456] 
distinguished  from  that  of  any  other  ordinary  breach  of 
contract  JudgmetU  affi^rmtd, 

ENGLISH  NOTES. 

This  case  is  cited  in  the  judgment  of  Field,  J.,  in  Wigsell  v.  Cor- 
poration  of  School  for  Indigent  Blind  (1882),  8  Q.  B.  D.  357,  51  L.  J. 
Q.  B.  330,  43  i.  T.  218,  30  W.  R.  474,  where  the  purchaser  of  land 
had  covenanted  that  it  should  be  inclosed  with  a  wall  seven  feet  high. 
It  was  held  that  the  measure  of  damages  for  breach  by  not  building 
the  wall  was  not  the  cost  which  would  be  incurred  by  building  it,  but 
a  fair  estimate  of  the  consequential  injury  to  the  adjoining  land. 

The  rule  in  Flureau  v.  Thomhill,  2  W.  Bl.  1078,  referred  to  in  the 
principal  case,  is  explained  in  the  note  toNos.  58  and  59  of  '^Contract," 
6  R.  C.  622. 

It  is  pointed  out  by  Chittt,  J.,  in  Wallis  v.  B'ands,  1893,  2  Ch. 
75,  62  L.  J.  Ch.  586,  589,  68  L.  T.  428,  41  W.  R.  471,  that  the  prin- 
cipal case  is  consistent  with  the  rule  that  the  essence  of  a  breach  of  quiet 
enjoyment  is  a  disturbance  of  the  lessee's  possession;  for  although  the 
lease  on  which  the  plaintiff  sued  was  originally  reversionary,  the  plain- 
tiff had  been  in  possession  for  a  short  period  before  the  lease  was  avoided 
by  title  paramount. 

AMERICAN  NOTES. 

This  case  ia  cited  by  Sutherland  (1  Measure  of  Damages,  p.  148),  who 
treats  the  question  at  great  length,  examining  a  large  number  of  cases ;  and 
by  Sedgwick  (2  Damages,  pp.  140,  186),  who  says,  **In  England  however  the 
true  rule  has  been  finally  adopted,  and  the  actual  loss  is  recovered."  "And 
the  same  rule  now  prevails  in  America,  both  in  case  of  eviction  and  of  re- 
fusal by  the  landlord  to  deliver  possession."  Also  by  Taylor  on  Landlord 
and  Tenant,  s.  817. 
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In  Mack  v.  Patchin,  42  New  York,  167 ;  1  Am.  Rep.  506,  Earl,  Ch.  J., 
said :  ''  In  an  action  by  the  lessee  against  the  lessor  for  breach  of  covenant 
for  quiet  enjoyment,  tiie  lessee  can  ordinarily  recover  only  such  rent  as  he 
had  advanced,  and  such  mesne  profits  as  he  is  liable  to  pay  over;  and  in 
cases  where  the  lessor  is  sued  for  a  breach  of  a  contract  to  give  a  lease  or 
to  give  possession,  ordinarily  the  lessee  can  recover  only  nominal  damages 
and  some  incidental  expenses,  but  nothing  for  the  value  of  his  lease.  These 
rules,  however  much  they  may  be  criticised,  must  be  regarded  as  settled  in 
this  State.  But  at  an  early  date  in  England  and  in  this  country  certain 
cases  were  declared  to  be  exceptions  to  these  rules,  or  more  properly  speak- 
ing, not  to  be  within  them  :  as  if  the  vendor  is  guilty  of  fraud ;  or  can  con- 
vey but  will  not,  either  from  perverseness  or  to  secure  a  better  bargain ;  or 
if  he  has  covenanted  to  convey  when  he  knew  he  had  no  authority  to  con- 
tract to  convey;  or  where  it  is  in  his  power  to  remedy  a  defect  in  his  title 
and  he  refuses  or  neglects  to  do  so ;  or  when  he  refuses  to  incur  expenses 
which  would  enable  him  to  fulfil  his  contract,  —  in  all  these  cases,  the  vendor 
or  lessor  is  liable  to  the  vendee  or  lessee  for  the  loss  of  the  bargain,  imder 
rules  analogous  to  those  applied  in  the  sale  of  personal  property.  Bush  v. 
Cole,  28  N.  Y.  261 ;  84  Am.  Dec.  343;  Trull  v.  Granger^  8  N.  Y.  113 ;  Driggs 
V.  Dwight,  17  Wend.  71 ;  31  Am.  Dec,  283 ;  Brinkerhoff  v.  -Phelps,  24  Barb. 
100;  Tracy  v.  Albany  Exchange  Co.,  7  N.  Y.  472;  57  Am.  Dec.  588;  Chatter- 
ton  V.  Fox,  5  Duer,  64 ;  Dean  v,  Roesler,  1  Hilt.  420 ;  Grant  v.  Tallman,  20 
N.  Y.  191 ;  75  Am.  Dec.  384 ;  Conger  v.  Weaver,  20  N.  Y.  140 ;  Lock  v. 
Furze,  L.  R.  1  C.  P.  441 ;  Engle  v.  Fitch,  L.  R.  3  Q.  B.  314.'' 

And  in  the  same  case  Smith,  J.,  said:  "In  analogy  with  the  rule  thus 
applied  to  purchasers  of  land  in  actions  upon  the  covenant  for  quiet  enjoy- 
ment in  leases,  the  same  rule  has  been  applied  to  lessees  so  far  as  it  was 
applicable.  As  no  consideration  is  paid  in  such  case,  the  rent  reserved  has 
been  regarded  as  a  just  equivalent  for  the  use  of  the  demised  premises,  and 
as  in  case  of  eviction  the  rent  ceases  and  the  lessee  is  discharged  from  its 
payment,  he  recovers  nominal  damages,  and  for  such  mesne  profits  as  he  is 
liable  to  pay  the  true  owner,  and  any  costs  he  may  have  been  compelled  to 
pay  in  defence  of  his  title.  Kelly  v.  Dutch  Church  of  Schenectady,  2  Hill, 
105 ;  Moak  v.  Johnson,  1  id.  99 ;  and  Baldwin  v.  Munn,  2  Wend.  399 ;  20  Am. 
Dec.  627. 

"  But  this  rule  has  not  been  very  satisfactory  to  the  Courts  in  this  country, 
and  it  has  been  relaxed  or  modified  more  or  less,  to  meet  the  injustice  done 
by  it  to  lessees  in  particular  cases,  as  will  be  seen  in  the  cases  of  Driggs  v. 
Dwight,  17  Wend.  72;  31  Am.  Dec.  283;  Giles  v.  0' Toole,  4  Barb.  261: 
Chatterton  v.  Fox,  5  Duer,  64 ;  and  Dean  v.  Roesler,  1  Hilt.  420.  In  England 
the  rule  is  repudiated  in  two  well-considered  cases.  In  Williams  v.  Burrell, 
1  Mann.,  Gr.  &  Scott,  402;  50  Eng.  C.  L.  401,  it  was  held  by  the  Court  of 
Common  Pleas,  in  a  case  referred  to  that  Court  by  the  Master  of  the  Rolls 
for  its  opinion,  and  upon  a  very  elaborate  argument,  that  the  lessee,  upon 
a  covenant  for  quiet  enjoyment,  was  entitled  to  recover  the  value  of  the  term 
lost,  as  well  as  for  mesne  profits  paid  to  the  owner  of  the  paramount  title. 
The  same  question  came  again  before  that  Court  in   Lock  v.  Furze,  19  J. 
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Scott  (N.  S.),  96,  and  115  Eng.  C.  L.  94.  The  case  was  very  elaborately 
argued,  and  the  English  and  American  cases  carefully  reviewed,  and  the  whole 
Court,  in  opinions  given  by  the  four  Judges,  sanctioned,  reasserted,  and  re- 
affirmed the  rule  held  in  WiUiams  v.  Burrell,  supra,  that  a  lessee  who  had  been 
ejected  by  paramount  title  was  entitled  to  recover  upon  a  covenant  for  quiet 
enjoyment  the  value  of  the  term  which  he  had  lost. 

''  And  it  seems  to  me  that  the  case  of  Trvll  v.  Changer ,  8  N.  Y.  115,  in 
principle  commits  this  Court  to  the  same  doctrine." 

It  is  here  generally  held  that  the  tenant  may  recover  the  difference  be- 
tween the  rent  that  he  was  to  pay  and  the  actual  value  of  the  unexpired 
term,  as  well  as  such  other  damages  and  extra  expenses  as  are  the  natural 
result  of  the  breach,  as  the  expense  of  removing,  &c.  Wood  on  Landlord 
and  Tenant,  sect.  362 ;  Dyer  v.  Wxghtman,  66  Penn.  State,  425 ;  Ricketts  v. 
Lostetter,  19  Indiana,  125 ;  Wilson  v.  Raybould,  56  Illinois,  417 ;  Chatterton  v. 
Fox,  5  Duer  (N.  Y.  Super.  Ct.),  64 ;  Snodgrass  v.  Reynolds,  79  Alabama,  452; 
58  Am.  Rep.  601  (citing  the  principal  case) ;  TnUl  v.  Granger,  8  New  York, 
115;  Newbrough  v.  Walker,  8  Grattan  (Virginia),  16;  Dexter  v.  Manley, 
4  Cushing  (Mass.),  14 ;  Adair  v.  Bogle,  20  Iowa,  238 ;  Rose  v.  Wynn,  42  Arkan- 
sas, 257  (citing  the  principal  case) ;  Messer  v.  Oestreich,  52  Wisconsin,  684 ; 
Poposkey  v.  Munkuntz,  68  Wisconsin,  832 ;  58  Am.  Rep.  608 ;  Porter  v.  Bradley, 
7  Rhode  Island,  538;  Townsend  v.  Nickerson  Wharf  Co.,  117  Massachusetts, 
501;  Seager  v.  Weaver,  64  Penn.  State,  425;  Moreland  v.  Metz,  24  West 
Virginia,  119;  Marvin  v.  Graver,  8  Ontario,  39. 

As  to  improvements :  In  Shaw  v.  Hoffman,  25  Michigan,  162,  it  was  held, 
without  much  consideration,  that  a  tenant  unlawfully  evicted  from  a  stable 
may  recover  for  loss  of  profits  in  boarding  horses  and  difference  between 
keeping  his  own  and  hiring  them  boarded.  Damages  for  injury  to  business 
were  allowed  in  Seyhert  v.  Bean,  83  Penn.  State,  450  (school) ;  St,  John  v. 
Mayor,  13  Howard  Practice  (N.  Y.),  527  (lo^^gi'^g-^o'ise) ;  Glass  v.  Garher, 
55  Indiana,  336  (inn).  In  Ricketts  v.  Lostetter,  supra,  the  tenant  was  allowed 
to  recover  for  loss  of  use  of  his  improvements,  and  in  Wilson  v.  Raybould, 
supra,  for  moving  erections  which  he  had  made,  and  rent  of  another  lot 
similarly  situated.  See  Hexter  v.  Knox,  63  New  York,  561.  Mr.  Sutherland 
says :  **  If  the  tenant  has  expended  money  in  improvements,  these  will  not 
add  to  the  damages  a  lessee  is  entitled  to  recover  for  eviction,  except  as  such 
expenditure  enhance  the  rental  value,  or  the  value  of  the  premises  for  the 
particular  use  they  have  been  rented  for,  unless  the  tenant  has  some  property 
in  the  improvements,  and  is  entitled  to  be  paid  therefor  and  to  remove  them ; 
in  which  latter  case,  to  the  extent  to  which  the  defendant's  act  of  disturbing 
his  possession  injures  his  rights  in  the  new  erections,  or  entitles  him  to  claim 
as  for  their  destruction  or  conversion,  his  damages  for  conviction  will  be 
increased."  Citing  Schlemmer  v.  North,  32  Missouri,  206  ;  Flagg  v.  Dote,  99 
Massachusetts,  19;  Ricketts  v.  Lostetter,  19  Indiana,  125. 

In  Lanigan  v.  Kille,  97  Penn.  St.  120;  39  Am.  Rep.  797,  the  lease  was  of  ore 
lands,  for  fifteen  years,  the  lessee  covenanting  to  erect  machinery,  and  the 
lessor  covenanting  that  he  might  remove  it  at  the  end  of  the  term.  There 
was  no  express  covenant  of  title  nor  for  quiet  enjoyment.    The  lessee  was 
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evicted  in  three  years  by  paramonnt  title.  Held,  that  he  could  reooyer  only 
nominal  damages.    The  Coort  said:  — 

**  It  may  be  conceded  to  be  settled  law  in  England  that  the  measnre  of 
damages  for  the  breach  of  an  express  covenant  for  quiet  enjoyment  is  the 
value  of  the  property  at  the  time  of  the  eviction.  Wiiiianu  v.  B^nrelly  60  £. 
C.  L.  R.  401 ;  Lock  v.  Furze,  115  id.  94 ;  Ralph  v.  Crouch,  L.  R.  3  Exch.  44. 
These  cases  hold  that  the  rule  in  Flureau  v.  ThamhUU  2  W.  Bl.  1078,  that 
where  a  contract  of  sale  of  real  estate  goes  off  in  consequence  of  a  defect 
in  the  vendor's  title,  the  vendee  is  not  entitled  to  damages  for  the  loss  of  the 
bargain,  does  not  apply  to  the  case  of  a  lease  granted  by  one  who  has  no 
title  to  grant  it. 

''  In  this  State  it  is  settled  that  as  between  vendor  and  vendee  the  measure 
of  damages  is  the  consideration  paid.  Bender  v.  Fromherger,  4  Dallas,  441, 
which  expressly  ruled  the  point,  has  never  been  questioned,  but  on  the  con- 
trary, has  been  followed  in  a  number  of  later  cases,  which  it  is  needless  to 
cite.  While  the  contrary  doctrine  has  been  asserted  in  a  few  of  the  States, 
the  principle  of  Bender  v.  Fromberger  has  been  recognised  in  a  large  majority 
of  them,  and  by  the  Supreme  Court  of  the  United  States.  The  cases  will  be 
foimd  collected  by  Mr.  Rawle  in  his  covenants  for  Title,  p.  235. 

"  The  question  which  immediately  concerns  us  is  whether  the  same  rule 
applies  as  between  lessor  and  lessee.  In  England,  as  we  have  seen,  it  does 
not,  and  the  measure  of  damages  is  the  value  of  the  property  at  the  time  of 
the  eviction.  Upon  this  point  the  authorities  are  meagre,  and  by  no  meaxis 
uniform.  The  true  rule  however  would  appear  to  be,  that  in  an  action  by  a 
lessee  against  his  lessor  for  an  eviction  by  a  paramonnt  title,  the  measure  of 
damages  is  the  consideration  paid,  and  such  mesne  profits  as  he  has  paid  or 
may  be  liable  for.  The  consideration  for  a  lease  is  usually  the  rent  reserved. 
If  the  tenant  has  enjoyed  the  possession  of  the  demised  premises,  he  has  had 
the  precise  equivalent  for  the  rent ;  if  he  has  paid  the  rent  in  advance,  he  is 
entitled  to  recover  it  back  in  the  form  of  damages  for  the  eviction.  This 
is  substantially  the  rule  laid  down  in  Mack  v.  PcUchin,  42  N.  Y.  167 ;  s.  c. 
1  Am.  Rep.  506,  where  it  was  said  by  Earl,  Ch.  J. :  *  In  an  action  by  the  lessee 
against  the  lessor  for  breach  of  covenant  for  quiet  enjoyment,  the  lessee  can 
ordinarily  recover  only  such  rent  as  he  has  advanced,  and  such  mesne  profits 
as  he  is  liable  to  pay  over;  and  in  case  where  the  lessor  is  sued  for  a  breach  of 
contract  to  give  a  lease  or  to  give  possession,  ordinarily  the  lessee  can  recover 
only  nominal  damages  and  some  incidental  expenses,  but  nothing  for  the 
value  of  his  lease.  These  rules,  however  much  they  may  be  criticised,  must 
be  regarded  as  settled  in  this  State.'  The  learned  Chief  Justice  then  proceeds 
to  say,  that  <  at  an  early  day  in  England  and  in  this  country  certain  cases 
were  declared  to  be  exceptions  to  these  rules,  or  more  properly  speaking,  not 
to  be  within  them :  as  if  the  vendor  is  guilty  of  fraud ;  or  can  convey  but 
will  not,  either  from  perverseness  or  to  secure  a  better  bargain  ;  or  if  he  has 
covenanted  to  convey  when  he  knew  he  had  no  authority  to  contract  to  con- 
vey ;  or  where  it  is  in  his  power  to  remedy  a  defect  in  the  title  and  he  refuses 
or  nep^lects  to  do  so;  or  when  he  refuses  to  incur  expenses  which  would 
enable  him  to  fulfil  his  contract,  —  in  all  these  cases  the  vendor  or  lessor  is 
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liable  to  the  vendee  or  lessee  for  the  loss  of  the  bargain,  under  rules  analo- 
gous to  those  applied  in  the  sale  of  personal  property.'  Mack  v.  Patchin  came 
within  the  exceptions  noted  above.  The  tenant  in  that  case  was  evicted 
under  proceedings  to  foreclose  a  mortgage  upon  the  demised  premises, 
which  mortgage  antedated  the  lease.  The  foreclosure  was  evidently  pro- 
cured by  the  lessor.  The  collusion  of  the  latter  appears  in  the  report  of  the 
facts  of  the  case,  in  the  opinion  of  the  Court,  and  is  speciaUy  referred  to 
in  the  concurring  opinion  of  Mr.  Justice  Smith,  who  said :  '  The  plaintiff 
(tenant)  was  clearly  evicted  from  the  premises  by  the  act,  procurement,  and 
fault  of  the  defendant  (lessor).  He  expedited,  if  he  did  not  instigate,  the 
foreclosure  of  the  mortgage  under  which  the  eviction  was  had.  He  became  a 
joint  purchaser,  on  the  mortgage  sale,  of  the  demised  promises,  and  joint 
petitioner  with  Dorsheimer  for  the  writ  of  assistance  under  which  the  plaintiff 
was  evicted  from  the  premises.'  Under  these  circumstances  it  is  not  surpris- 
ing that  the  Court  permitted  the  lessee  to  recover,  not  nominal  damages 
merely,  but  the  value  of  the  lease,  less  the  rent  stipulated  to  be  paid." 

"  The  liability  of  a  lessor  under  the  implied  covenant  for  quiet  enjoy- 
ment, for  improvements  made  upon  the  demised  premises  by  the  lessee,  may 
depend  upon  circumstances.  A  tenant  who,  upon  his  own  motion,  and  for 
his  own  purposes,  erects  a  building  or  other  improvement  upon  a  leasehold 
certainly  cannot  recover  the  value  thereof  from  the  lessor  in  event  of  an 
eviction.  In  such  case  the  rule  of  caveat  emptor  would  apply :  It  was  his  own 
folly  to  build  upon  another's  land.  It  was  contended  that  the  case  in  hand 
does  not  come  within  such  rule  however,  for  the  reason  that  the  lessee  cove- 
nanted with  the  lessor  to  erect  the  improvements  in  question.  The  lease  does 
not  contain  such  a  covenant,  as  to  a  portion  of  the  improvements.  It  pro- 
vides that  the  lessee  shall  *  forthwith  procure  and  set  up  good  and  approved 
machinery,  to  take  out  and  work  said  ore,'  and  the  lessor  *  covenants  and 
agrees  to  and  with  the  lessee  that  he  shall  have  the  full  privilege  of  building 
houses  and  erecting  all  necessary  machinery  for  developing,  working,  and 
taking  out  the  ore  upon  the  said  tract ;  and  that  at  the  expiration  of  the 
hereby  demised  term,  or  in  case  the  ore  shall  not  be  found  in  sufficient 
quantity  upon  said  tract,  he  shall  have  the  right  to  take  down  and  remove  all 
buildings  and  machinery  so  put  up  or  erected.' 

"  So  far  as  the  improvements  which  were  put  up  by  permission  merely  of 
the  lessor  are  concerned  there  can  be  no  question.  There  was  no  obligation 
to  put  them  up,  and  there  can  be  no  recovery.  But  it  is  said  that  as  to  the 
machinery,  there  was  a  covenant  to  erect  it,  and  therefore  the  lessee  may 
recover  its  value  in  this  proceeding.  It  will  be  observed  that  in  no  event  was 
it  to  become  the  property  of  the  lessor.  The  lessee  was  expressly  authorized 
to  remove  it  at  the  close  of  his  term,  or  sooner  if  ore  shaU  not  be  found  in 
sufficient  quantity  upon  the  tract.  We  are  therefore  unembarrassed  with  the 
question  that  would  arise  had  the  covenant  required  the  improvements  to  be 
left  upon  the  premises  at  the  expiration  of  the  term.  The  improvements 
were  primarily  for  the  use  and  benefit  of  the  lessee  in  his  business.  He 
lea^sed  the  premises  for  the  purpose  of  mining  iron  ore.  This  necessarily 
involvpd  the  use  of  the  machinery  and  appliances  usual   in  such  business. 
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Without  them  the  tenant  could  not  possibly  have  made  the  rent  which  he  had 
covenanted  to  pay.  The  lessee  having  covenanted  to  mine  the  ore,  the  cove- 
nant to  erect  the  necessary  machinery  added  nothing  to  its  strength,  for  the 
reason  that  such  erection  was  an  essential  incident  of  such  mining.  He 
might  as  well  have  covenanted  to  put  on  the  moles,  carts,  picks,  and  tools 
ordinarily  used  in  mining.  The  lessor  had  neither  title  nor  interest  in  the 
machinery.  He  could  not  be  said  to  have  derived  any  benefit  from  it,  except 
incidentally,  as  it  enabled  the  lessee  to  pay  the  rent.  The  most  that  can  be 
said  is  that  it  increased  the  lessor's  security  for  his  rent.  The  payment  of  the 
rent  upon  the  days  and  times  stipulated  would  have  been  so  far  an  answer  to 
a  suit  by  the  lessor  against  the  lessee  for  a  breach  of  the  covenant  of  the 
latter  to  erect  the  machinery,  that  nominal  damages  only  could  have  been 
recovered.  If  then  the  machinery  was  the  property  of  the  lessee,  was 
erected  for  his  own  convenience  in  the  prosecution  of  his  business,  it  cannot 
be  said  to  have  been  a  part  of  the  consideration  paid  for  the  lease.  Not  any 
more  than  the  ordinary  case  of  the  landlord  and  tenant,  when  the  latter,  for 
his  own  convenience,  and  without  a  covenant,  erects  a  building  or  puts  up 
machinery  for  the  purposes  of  trade.  In  either  case,  the  lessor  has  increased 
security  for  his  rent,  to  the  exact  amount  that  property  of  this  description  is 
placed  upon  the  premises. 

"  There  was  evidently  a  mutual  mistake  in  regard  to  the  title.  Why 
should  the  lessee  throw  the  consequences  of  that  mistake  wholly  upon  the 
lessor?  He  was  neither  deceived  nor  misled  by  the  latter.  He  probably 
examined  the  lessor's  title  ;  at  least  he  might  have  done  so,  and  the  omission 
of  such  examination  would  be  negligence  under  the  circumstances.  While  it 
may  be,  and  doubtless  is,  true,  that  in  ordinary  shoH  leases  an  examination 
of  title  is  neither  usual  nor  necessary,  the  same  cannot  be  said  in  regard  to 
leases  of  valuable  ore-lands  having  fifteen  years  to  run,  and  when  from  the 
necessities  of  the  business  costly  improvements  are  required.  The  lessee  of 
a  small  tenement  has  little  occasion  to  concern  himself  about  tlie  title.  If  he 
is  evicted,  the  rent  ceases,  and  that  is  the  end  of  it.  But  in  leases  of  the 
character  of  the  one  we  are  considering,  title  is  of  such  supreme  importance 
that  no  one  but  a  very  careless  man  would  ever  think  of  renting  without  a 
careful  examination.  However  careless  a  man  may  be  as  to  title  in  ordinary 
leases,  it  is  well  to  understand  that  when  a  lessee  seeks  to  improve  demised 
premises,  the  rule  of  caveat  emptor  applies,  and  he  would  do  well  to  see 
that  his  lessor  has  the  title.  And  if  not  satisfied  therewith,  he  may  further 
protect  himself  by  apt  words  in  an  express  covenant." 

Loss  of  profits:  If  the  premises  were  let  for  a  particular  purpose,  that  pur- 
pose will  form  the  basis  for  determining  the  damages.  Hexter  v.  Knox^  63 
New  York.  561 ;  Townsend  v.  Nickerson  W.  Co.,  117  Massachusetts,  501;  Dolh 
bins  V.  Duquidj  65  Illinois,  464 ;  Dexter  v.  Manley,  4  Gushing  (Mass.),  14. 
And  loss  of  profits  in  the  particular  business  contemplated,  and  broken  up 
by  the  eviction,  forms  a  proper  element  of  damages.  Cases  last  cit-ed,  and 
Allison  v.  Chandler^  11  Michigan,  542;  SeyfeH  v.  Bean,  83  Penn.  State,  450; 
rark  V.  C.  if  5.  W,  R,  Co.,  43  Iowa,  636 ;  Eten  v.  Luyster,  60  New  York,  252 
(destruction  of  building  and  loss  of  money  kept  in  a  box  therein). 
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CatU :  The  lessee  may  also  recover  his  costs  and  expenses  of  defence  against 
the  paramount  title.  WilUon  v.  WUlson^  25  New  Hampshire,  229 ;  Leffing- 
well  y.  Elliott,  10  Pickering  (Mass.),  204;  Ottumwa  y.  Parksy  43  Iowa,  119; 
McAlpin  V.  Woodruff,  11  Ohio  State,  120;  Ryerson  y.  Chapman,  66  Maine, 
567 ;  Keeler  y.  Wood,  30  Vermont,  242 ;  Harding  y.  Lartin,  41  Illinois,  413 ; 
Levitzky  v.  Canning,  83  California,  290;  Adamson  y.  Rose,  30  Indiana,  380; 
Phipps  y.  Tarpley,  31  Mississippi,  433;  Stirling  y.  Peer,  14  Connecticut,  245; 
WeUh  y.  Kibler,  5  South  Carolina,  405. 


No.  63.  — ADAMS  v.   GIBNEY. 
(c.  P.  1830.) 

No.  64  — BAYNES  v.  LLOYD, 
(c.  A.  1895.) 

RULE. 

An  express  "demise"  implies  a  covenant  by  the  lessor 
for  quiet  enjoyment  by  the  lessee  during  the  continuance 
of  the  estate  out  of  which  the  lease  is  granted.  But  if  the 
lessee  is  ousted  by  a  remainder-man  after  the  death  of  the 
lessor,  he  has  no  action  upon  an  implied  covenant  against 
the  lessor's  executors.  And  no  covenant  is  implied  by  an 
agreement  merely  constituting  the  relation  of  landlord  and 
tenant. 

Adams  v.  Oibney. 

6  Bing.  656-668  (31  R.  R.  5U). 

Devise  by  Tenant  for  Life.  —  Implied  Covenant  for  Quiet  Enjoyment, — 
Duration  of  Covenant. 

Tenant  for  life,  remainder  over,  by  indenture  demises  to  lessee,  bis  [656] 
executors,  &c.,  for  fifteen  years,  without  any  express  covenant  for  quiet 
enjoyment ;  lessee  is  evicted  by  remainder-man  after  death  of  tenant  for  life,  and 
before  expiration  of  the  fifteen  years.    Held,  that  lessee  cannot  maintain  covenant 
against  executor  of  tenant  for  life. 

The  declaration  stated  that,  on  the  20th  of  November,  1821,  by 
indenture  between  J.  R  Peyton  of  the  one  part,  and  the  plaintiflf 
of  the  other  part,  after  reciting  that  the  plaintiff  had  agreed  with 
J.  R  Peyton  for  a  lease  of  Wakehurst  Park  for  the  term  of  fifteen 
years  from  March  then  last  past,  subject  to  the  covenants  therein- 


744  LANDLOKD  AND  TENANT. 

Vo.  63.  —  Adami  y.  Oniii«y,  6  Blng.  657,  66$. 

[*  657]  after  *  contained,  it  was  witnessed  that  for  and  in  consid- 
eration of  the  rent,  covenants,  and  agreements  thereinafter 
contained,  J.  R  Peyton  had  demised  certain  premises  to  the  plain- 
tiff, containing  five  hundred  acres,  &c.  (subject  to  certain  ex- 
ceptions and  reservations);  habendum  from  the  25th  of  March, 
1821,  for  fifteen  years  at  the  rent  of  £40  per  annum,  clear  of  all 
taxes  except* poors'  rates;  which  poors'  rates  were  to  be  paid  by 
J.  R.  Peyton,  his  executors  or  administrators,  or  such  other  per- 
son or  persons  as  should  for  the  time  being  be  entitled  to  the  rever- 
sion and  inheritance  of  the  said  premises. 

And  the  plaintiff,  for  himself,  his  executors,  administrators,  and 
assigns,  did  thereby  covenant,  promise,  and  agree  to  and  with  the 
said  J.  R  Peyton,  and  to  and  with  all  and  every  such  person  and 
persons  as  should  for  the  time  being  be  entitled  to  the  reversion 
and  inheritance  of  the  said  premises,  or  any  part  thereof,  in  man- 
ner and  form  following ;  that  is  to  say,  that  the  plaintiff,  his  exec- 
utors, administrators,  or  assigns,  should  and  would  from  time  to 
time,  and  at  all  times  during  the  continuance  of  th6  term  thereby 
demised,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
J.  R  Peyton,  his  heirs,  executors,  or  administrators,  or  to  such 
other  person  or  persons  as  aforesaid,  the  said  yearly  rent  of  £40 
of  lawful  current  money  as  aforesaid  upon  the  several  days  and 
times,  and  in  the  manner  thereinbefore  mentioned ;  he  also  cove- 
nanted not  to  cut  down,  lop,  top,  stub  up,  or  destroy  any  of  the 
trees  thereinbefore  excepted,  or  else  to  pay  the  sum  of  £20  per 
load  for  trees  so  lopped,  &c.,  to  the  said  J.  R  Peyton,  or  such 
person  or  persons  as  aforesaid;  a  new  fence  was  to  be  made  all 
round  the  park,  at  the  joint  expense  of  both  lessor  and  tenant ; 
and  J.  R  Peyton  was  to  put  the  messuage  on  the  premises  into 
good  and  tenantable  repair;  the  said  fence,  building,  and 
[*  658]  messuage  was  to  be  thenceforth  kept  in  *  repair  by  the 
plaintiff,  and  J.  R  Peyton  was  to  provide  thirty  new 
rabbit  hutches  for  the  use  of  the  plaintiff :  and  it  was  covenanted 
that  it  should  and  might  be  lawful  for  the  plaintiff,  his  executors, 
administrators,  or  assigns,  at  any  time  or  times  during  the  contin- 
uance of  the  term  thereby  demised,  to  cut  down  the  underwood 
that  might  be  standing  and  growing  on  the  demised  premises,  at 
such  age  as  he  or  they  should  think  fit,  and  take  and  carry  away 
the  same  for  his  and  their  own  use  and  benefit ;  and  also  that  he, 
the  said  J.  R  Peyton,  his  heirs,  executors,  or  administrators,  or 
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such  other  person  or  persons  as  aforesaid,  should  and  would,  at  the 
end,  expiration,  or  other  sooner  determination  of  the  said  demise 
and  lease,  pay  the  plaintiff,  his  executors,  administrators,  or 
assigns,  for  the  underwood  then  standing  and  growing  on  the 
demised  premises  down  to  the  stem,  and  also  for  the  stock  of 
rabbits  that  might  then  be  thereon,  as  the  same  should  be  valued 
and  appraised  by  two  indifferent  persons,  one  to  be  chosen  by  each 
party,  and  in  case  they  could  not  agree,  by  a  third  person  to  be 
appointed  by  them  for  an  umpire,  whose  valuation  and  appraise- 
ment should  be  final  and  conclusive,  and  the  amount  thereof  be 
paid  by  the  said  J.  R  Peyton,  his  heirs,  executors,  or  administra- 
tors, to  the  plaintiff,  his  executors,  administrators,  or  assigns. 

The  plaintiff  entered  the  20th  of  November,  1821,  and  averred 
that  he  well  and  truly  performed  all  things  on  his  part  contained 
in  the  said  indenture. 

Breach:  that  before  and  at  the  time  of  the  making  the  said 
indenture,  and  from  thence  until  and  at  the  time  of  the  death  of 
the  said  J.  R  Peyton,  he,  the  said  J.  R  Peyton,  was  only  seised 
of  the  demised  premises  in  his  demesne  as  of  freehold  for  the  term 
of  his  natural  life,  and  was  not  by  law  empowered,  authorised,  or 
entitled  to  grant  or  demise  to  the  plaintiff  the  demised 
♦premises  for  the  said  term  of  fifteen  years  in  manner  [♦659] 
aforesaid,  or  for  any  period  beyond  the  term  of  the  life  of 
the  said  J.  R  Peyton,  so  as  to  bind  the  person  entitled  to  the 
freehold  of  the  demised  premises,  upon  the  death  of  the  said  J.  R 
Peyton,  or  to  render  such  term  and  lease  obligatory  upon  such  per- 
son; that  whilst  the  plaintiff  was  possessed  of  the  said  term  by 
the  said  indenture  granted,  to  wit,  on  the  1st  of  April,  1825,  the 
said  J.  R  Peyton  died,  to  wit,  at,  &c,  and  thereupon  the  said 
term  ended  and  was  determined  and  became  void,  and  one  Joseph 
John  Wakehurst  Peyton  then  and  there  became  and  was  entitled 
to  the  freehold  and  inheritance  of  the  demised  premises  and  the 
possession  thereof,  and  laid  claim  to  and  demanded  of  the  plaintiff 
the  immediate  possession  of  the  said  premises  in  breach  of  the  said 
indenture ;  that  thereupon,  afterwards,  to  wit,  in  Trinity  Term  in 
the  seventh  year  of  the  reign  of  our  lord  the  now  King,  a  certain 
action  of  ejectment  was  commenced  and  prosecuted  by  and  on  the 
behalf  of  the  said  J.  J.  W.  Peyton,  wherein  John  Doe  was  the 
nominal  plaintiff,  against  the  said  now  plaintiff  Thomas  Adams, 
for  the  recovery  of  the  poss'   -ion  of  the  premises  so  demised  by 


746  LANDLOBD   AND  TENANT. 

Vo.  68.  — Adami  ▼.  Gibney,  6  Bing.  659,  660. 

the  said  indenture;  that  on  the  2nd  of  December,  1826,  notice 
was  given  to  J.  R  Peyton's  executors  that  the  now  plaintiff  would 
hold  them  responsible  for  all  damages,  costs,  losses,  or  expenses 
he  might  sustain  or  incur  by  reason  of  the  said  action,  in  the 
event  of  the  plaintiff  therein  succeeding  in  such  action,  or  the 
said  Thomas  being  interrupted  in  the  possession  or  enjoyment  of 
the  said  tenements,  or  any  part  thereof,  or  evicted  therefrom  dur- 
ing the  remainder  of  the  said  term  of  fifteen  years  under  or  by 
virtue  of  the  said  ejectment,  or  by  reason  of  any  defect  of  title  or 
inability  of  the  said  J.  R  Peyton  to  grant  the  said  lease  to  the 

said  Thomas  as  aforesaid ;  that  the  defendants  refused  to 
[♦660]  *  settle  such  action  of  ejectment;  that  the  now  plaintiff 

accordingly  defended  the  said  action,  being  ignorant 
whether  J.  J.  W.  Peyton  had  or  not  full  right  and  title  to  the 
premises ;  that  in  Easter  Term,  1827,  judgment  was  recovered  in 
the  said  action  of  ejectment,  whereupon  the  now  plaintiff  was 
forced  to  deliver,  and  did  deliver,  up  the  possession  of  the  premises 
to  J.  J.  W.  Peyton;  that  the  now  plaintiff  sustained  damage 
thereby  for  loss  of  the  enjoyment  of  the  premises,  and  also  did, 
on  the  26th  May,  1827,  pay  the  damages  and  costs  sustained  in 
the  said  action  of  ejectment,  amounting  to  the  sum  of  £189,  also 
his  own  costs  of  defending  the  said  action ;  that  in  Hilary  Term, 
1828,  an  action  of  trespass  was  brought  by  J.  J.  W.  Peyton  for 
mesne  profits,  and  on  the  22nd  February,  1828,  the  now  plaintiff 
gave  the  now  defendants,  as  executrix  and  executors,  notice  of 
such  action;  that  in  Hilary  Term,  1829,  the  costs  and  damages 
recovered  in  the  last-mentioned  action  were  £477,  and  that  the 
now  plaintiff's  own  costs  incurred  in  the  said  last-mentioned  action 
were  £200 ;  that  on  the  15th  February,  1827,  a  bill  in  Chancery 
was  tiled  by  J.  J.  W.  Peyton  to  restrain  the  commission  of  waste, 
and  an  injunction  obtained ;  and  that  plaintiff  was  hindered  and 
prevented  from  cutting  the  underwood  by  reason  of  the  lease  being 
determined. 

Second  breach:  that  there  was  a  large  quantity  of  underwood 
and  stock  of  rabbits  on  the  premises,  which  underwood  and  rabbits 
the  now  plaintiff  resigned  on  the  premises;  and  that  he  was 
always  ready  to  appoint  a  proper  person  to  value  the  underwood 
and  rabbits,  and  on  the  2nd  December,  1826,  gave  notice  to  that 
effect,  but  that  defendant  refused  to  concur. 

There   were  various    pleas,    which    the    plaintiff  replied    to; 
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and  the  defendant  having  demurred  to  the  replication, 
♦upon  the  Argument,   in  Easter  Term,   excepted   to   the   [*661] 
sufficiency  of  the  above  declaration. 

Scriven,  Serjt ,  in  support  of  the  demurrer :  — 

The  action  does  not  lie.  Where  there  is  no  express  covenant 
for  quiet  enjoyment,  a  covenant  to  that  effect  may  in  general  be 
implied  from  the  lessor's  taking  on  himself  to  demise :  Nokes's 
Case,  4  Co.  Eep.  81 ;  and  the  lessee,  or  his  representatives,  will  be 
liable  on  such  a  covenant,  if  it  be  violated  during  the  term  by 
himself  or  persons  claiming  through  him :  Stile  v.  Herring,  Cro. 
Jac.  73 ;  1  Eoll.  Abr.  520 ;  or  if  he  have  no  title,  and  the  lessee 
cannot  lawfully  enter.  But  if  he  have  title  to  demise  in  the  first 
instance,  although  the  term  be  liable  to  be  determined  on  an  event 
over  which  the  lessor  has  no  control,  the  word  "  demise  "  will  not 
amount  to  a  covenant  for  quiet  enjoyment  absolutely,  but  merely 
to  a  warranty  that  the  lessee  shall  enjoy  the  term  as  far  as  con- 
cerns the  lessor  and  persons  claiming  through  him,  and  indepen- 
dently of  the  collateral  event  over  which  the  lessor  has  no  control. 
If  the  lessee  require  an  indemnity  against  such  collateral  event, 
he  must  insist  on  an  express  covenant  for  quiet  enjoyment 

The  covenant  in  law,  giving  a  right  to  damages  for  eviction, 
ceased  with  the  estate  which  passed  by  the  demise,  and  determined 
with  the  death  of  the  lessor. 

In  Swan  v.  Searles,  Dyer,  257  b,  1  Leon.  179,  Owen,  105,  it 
was  expressly  decided  that  this  action  is  not  maintainable  against 
the  representatives  of  the  lessor,  if  the  term  ends  by  a  collateral 
determination,  ex,  gr,,  his  death;  or  against  himself,  if  it  ends 
by  the  death  of  a  cestui  qui  vie,  before  eviction. 

In  Stile  V.  Herring,  and  the  cases  which  decide  that  the  action 
is  maintainable  where  there  is  not  any  right  in  the  lessor 
to  make  any  demise,  and  the  lessee  does  *  not  and  cannot  [*  662] 
lawfully  enter,  the  estate  has  not,  by  law,  any  collateral 
determination.  It  is  by  law  a  lease  between  the  parties  for  certain 
years  absolutely,  and  an  eviction  at  any  time  during  those  years  is 
a  breach  of  the  covenant,  because  it  is  an  eviction  while  the  term 
is,  as  between  the  parties,  continuing.  But  in  the  present  case, 
as  in  Swany.  Searles,  and  in  Bragg  v.  Wiseman,  1  Brownl.  22,  the 
lease  has  in  point  of  law  a  collateral  determination ;  the  term  ceases 
by  death,  and  with  the  term  ceases  the  covenant  or  warranty  for 
enjoyment,  which  the  law  raises  from  the  word  "  demise. " 
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As  the  lessee  is  by  the  determination  of  the  lease  dischai^ed  from 
the  payment  of  rent  and  other  services,  so  the  lessor  is,  by  the 
collateral  determination,  discharged  from  his  warranty  or  covenant 
for  quiet  enjoyment  The  rights  and  remedies  are  reciprocal.  In 
Owen,  105,  one  of  the  reasons  assigned  against  the  claim  of  the 
lessee  is,  that  the  lessee  is  not  termor  at  the  time  of  the  disturb- 
ance, in  effect,  because  his  estate  is  determined  before  the  disturb- 
ance, by  the  death  of  the  tenant  for  life,  &a 

The  same  principle  is  established  in  Hyde  v.  The  Canons  of 
Windsor,  Cro.  El.  553,  is  recognised  in  Sheppard's  Touchstone, 
165,  178,  and  the  following  authorities :  Fitz.  N.  B.  145,  146,  and 
note ;  Year  Book,  32  Hen.  VI.  fol.  32 ;  Com.  Dig.  Gov.  (F) ;  Bac 
Abr.  Leases,  Covenant  (E) ;  Vin.  Abr.  Cov.  (D) ;  2  Bl.  Com.  304 ; 
Cheiny  v.  Langley,  1  Leon.  179,  Cro.  El.  157;  Andrews's  Case, 
2  Leon.  104,  Cro.  El.  214;  Procter  v.  Johnson,  2  Brownl.  213. 
The  passage  in  Co.  Lit  389  a,  which  states  that  there  can  be  no 
warranty  of  chattels,  real  or  personal,  seems  to  conflict  with  the 

other  authorities,  but  is  clearly  outweighed  by  them. 
[663]      Bompas,  Serjt,  contra:  — 

First,  a  covenant  and  not  a  mere  warranty  is  to  be  implied 
from  the  word  *  demise ;  "  and,  secondly,  an  express  covenant  for 
quiet  enjoyment  may  be  collected  from  the  whole  of  this  contract 

A  warranty  doth  not  extend  to  any  lease,  though  it  be  for  many 
thousand  years,  or  any  other  chattel,  but  only  to  freehold  or 
inheritancea  Co.  Lit.  389  a.  And  a  covenant  is  not  confined  to 
any  technical  form  of  expression  —  it  results  from  the  whole  object 
of  the  contract  between  the  parties :  Com.  Dig.  Cov.  (A)  2 ;  Holder 
V.  Taylor,  Hob.  12 ;  and  when  the  lessor  here  says  he  has  demised, 
the  expression  implies  that  he  has  the  power  to  do  so,  and  to  secure 
to  the  lessee  an  enjoyment  coextensive  with  the  term :  otherwise 
he  imposes  on  the  lessee,  and  obtains  a  consideration  for  that  which 
he  cannot  make  good. 

In  Burnett  v.  Lynch,  5  B.  &  C.  609  (29  R  R  343,  at  p.  350), 
LiTTLEDALE,  J. ,  says :  "  An  action  of  covenant  will  lie  by  the  lessee 
against  the  lessor  upon  the  word  '  demise  '  in  the  lease ;  that  word 
imports  a  covenant  in  law  on  the  part  of  the  lessor  that  he  has 
good  title,  and  that  the  lessee  shall  quietly  enjoy  during  the  term ; 
and,  therefore,  if  the  lessee  be  ousted  during  the  term,  an  action 
of  covenant  will  lie  by  him  against  the  lessor.  *  And  in  Iggulden 
V.  Maji,  9  Ves.  325,   Eldon,  C.  ,  says :  "  There  is  a  covenant  for 
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quiet  enjoyment  under  the  words  ^  granted  and  demised ; '  a  cove- 
nant for  payment  of  rent  under  the  words  '  yielding  and  paying; ' 
and  other  covenants  under  other  general  words  in  this  lease.  In 
a  Court  of  law,  generally,  the  construction  ought  to  be  as  to  both 
the  express  and  implied' covenants:  more  peculiarly,  where  there 
is  but  one  express  covenant ;  and  upon  the  ordinary  sense, 
it  is  supposed  to  mean  express  *  covenants  only.  It  was  [*  664] 
settled  so  long  ago  as  the  time  of  Siderfin,  that  where  a 
bond  is  given,  generally  for  performance  of  covenants  in  a  lease, 
it  extends  to  protect  breaches  of  implied  as  well  as  express  cove- 
nants ;  and  if  rent  is  not  paid,  or  there  is  an  eviction,  the  bond 
is  forfeited  for  breach  of  the  two  implied  covenants  I  have 
mentioned. " 

All  the  cases  referred  to  in  support  of  the  demurrer  rest  on 
Cheiny  v.  Langhy,  which  is  no  authority  for  the  propositions  to 
which  the  subsequent  decisions  have  extended ;  for  in  Cheiny  v. 
Langley  the  defendant  only  sold  his  interest,  such  as  it  was,  with- 
out assuming  to  convey  any  other  definite  interest  to  the  purchaser. 
Bragg  v.  Wiseman,  therefore,  cannot  be  law,  if  it  rest  for  support 
solely  on  Cheiny  v.  Langley,  In  Swan  v.  Searles,  as  appears 
from  the  pleadings  set  out  in  Bendloe,  138,  the  action  was 
brought,  not  for  damages,  but  for  the  term  itself,  which,  having 
been  determined,  could  not  be  recovered ;  and  that  case  has  been 
doubted.  Vin.  Abr.  Covenant  (D) ;  Wentw.  Executor,  126 ;  Roll. 
Abr.  82  a.  In  Andrews's  Case  and  Procter  v.  Johnson  the  action 
was  also  brought  to  recover  the  term.  And  the  passage  in  Fitz. 
N.  B.  145,  146,  may  be  explained  by  distributing  the  covenant 
according  to  the  subject-matter  to  which  it  applies,  reddendo  singula 
singulis. 

But,  secondly,  here  is  a  recital  of  an  agreement  for  a  lease  for 
fifteen  years,  and  that  agreement  amounts  to  a  covenant  sufBiciently 
express  to  support  this  action.  In  order  to  ascertain  the  covenants 
to  which  the  parties  have  rendered  themselves  liable,  the  recital 
in  an  indenture  is  as  operative  as  any  other  part     3  Keble,  465. 

[Pabk,  J.  :  —  Lord  Kbnyon  reprimanded  me  when  I  was  at  the 
Bar  for  citing  Keble.]     Severn  v.  Clerke,  1  Leon.  122. 

Scriven :  —  [665] 

A  recital  in  a  deed  containing  express  covenants  cannot  be 
set  up  as  an  express  covenant  in  itself,  contrary  to  the  intention  to 
be  collected  from  the  operative  part  of  the  deed ;  and  therefore  it 
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comes  round  to  the  same  question,  whether  a  covenant  for  quiet 
enjoyment  can  in  this  case  be  implied  from  the  word  "  demise. ' 
Solder  V.  Taylor  does  not  apply,  for  the  action  was  brought  in 
respect  of  a  disturbance  by  the  covenantor  himself.  And  the  di/^ta 
which  have  been  cited  are  applicable  only  to  cases  of  that  descrip- 
tion. There  is  no  hardship  in  the  present  case,  for  the  lessee  is 
discharged  from  his  obligations  under  the  lease,  and  it  was  his 
business  to  have  exacted  an  express  covenant,  if  he  proposed  an 
indemnity  for  the  loss  of  any  portion  of  the  fifteen  years.  Caveat 
emptor.  He  could  scarcely,  however,  have  been  ignorant  of  his 
situation,  for  his  covenants  are  not  with  the  lessor,  his  heirs  and 
executors,  but  with  the  party  interested  for  the  time  being. 

Cur.  adv,  vult 

TiNDAL,  Ch.  J.  :  — 

The  question  in  this  case  arises  upon  a  demurrer  to  the  replica- 
tion to  one  of  the  pleas  of  the  defendant,  which  plea  is  pleaded  to 
the  breach  of  covenant  firstly  assigned  in  the  declaration,  that  is, 
to  a  breach  of  covenant  for  quiet  enjoyment ;  and  as  the  defendant 
insists  that  it  appears  on  the  record  that  no  action  is  maintain- 
able against  him  as  executor  on  such  supposed  breach,  it  becomes 
unnecessary  to  consider  any  of  the  pleadings  subsequent  to  the 
declaration. 

The  question,  therefore,  becomes  this :  tenant  for  life,  remainder 
over,  by  indenture  demises  to  the  lessee,  his  executors,  &c.,  for 
the  term  of  fifteen  years,  without  any  express  covenant  for  quiet 
enjoyment;  the  lessee  is  evicted  by  the  remainder-man,  after  the 
death  of  tenant  for  life,  but  before  the  expiration  of  the 
[*  666]  fifteen  years :  *  whether  the  lessee  can  maintain  an  action 
of  covenant  against  the  executor  of  tenant  for  life  in  respect 
of  such  eviction  ? 

That  the  word  "  demise  "  in  a  lease  for  years  imports  and  makes 
a  covenant  in  law  for  quiet  enjoyment  by  the  lessee,  at  least  dur- 
ing the  continuance  of  the  estate  out  of  which  the  lease  is  granted, 
is  clear  from  all  the  authorities,  and  is  admitted  by  the  defendant; 
but  it  is  contended  on  his  part,  that  such  implied  covenant  ceases 
with  his  estate,  as  well  upon  the  ground  that  it  is  rather  in  the 
nature  of  an  implied  warranty  than  an  implied  covenant,  as  upon 
the  direct  authority  of  decided  cases. 

If  it  had  been  necessary  to  determine  this  case  upon  the  ground 
of  distinction  above  referred  to,   considerable  doubt  would  be 
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thrown  upon  such  distinction  in  the  case  of  a  chattel  real,  by  the 
authority  of  Co.  Lit.  389  a,  where  it  is  laid  down  "  that  a  war- 
ranty cannot  be  annexed  to  chattels  real  or  personal,  but  if  a  man 
warrant  them,  the  party  shall  have  covenant  We  think,  how- 
ever, it  is  sufficient  to  say  that  the  cases  which  have  been  decided 
on  the  precise  point  now  raised  are  too  strong  to  get  over.  Such 
is  the  case  in  Dyer,  257  a,  decided  in  Michaelmas  Term,  8  &  9 
Eliz.  The  lease  in  that  case,  as  in  the  present,  was  by  indenture 
made  by  tenant  for  life,  by  the  word  "  demise.  *  The  ouster  in 
that  case,  as  in  this,  was  by  the  remainder-man  after  the  death  of 
the  tenant  for  life,  and  before  the  effluxion  of  the  term.  The 
action  in  that  case  also,  as  in  this,  was  an  action  against  the 
executors  of  the  lessor,  to  recover  damages  for  the  breach  of  cove- 
nant. (See  the  form  of  the  declaration  in  Bendloe's  Eep.  150.) 
And  after  two  arguments  it  was  held  in  that  case  by  three  of  the 
Justices,  "  that  the  executors  should  not  be  chaiged  by 
this  covenant  in  law  —  because  the  covenant  *  in  law  ends  [*  667] 
and  determines  with  the  estate  and  interest  of  the  lessor ; ' 
also,  "  that  no  cause  of  action  is  given  against  the  testator  in  his 
lifetime."  And  although  one  of  the  Justices  diflfered  from  the 
rest,  yet  he  admitted,  if  the  lease  had  been  by  deed-poll  instead 
of  by  indenture,  he  should  have  agreed  with  his  companions  —  a 
distinction  which  is  not  assented  to  by  the  learned  reporter. 

The  same  principle  is  laid  down  in  Hyde  v.  The  Canons  of 
Windsor,  and  in  the  case  of  Bragg  v.  Wiseman,  where  covenant 
is  brought  against  the  executor  of  the  husband  upon  a  lease  by 
husband  and  wife,  and  it  is  laid  down  "  that  a  covenant  in  law 
shall  not  be  extended  to  make  one  do  more  than  he  can,  which 
was  to  warrant  it  as  long  as  he  lived,  and  no  longer.  * 

Unless,  therefore,  some  very  strong  and  insuperable  objection 
had  been  raised  to  the  principle  of  those  decisions,  which  has  not 
been  done  in  the  present  case,  we  think  it  safer  to  adhere  to  them, 
the  doctrine  of  which  appears  to  have  been  adopted  in  books  of 
high  authority;  amongst  others  see  Sheppard's  Touchstone,  160, 
and  Com.  Dig.  Covenant  (C).  And  no  injustice  can  be  occasioned 
to  the  lessee  by  this  decision,  who  must  have  known,  from  the 
form  of  the  reservation  in  the  lease,  that  his  lessor  was  no  more 
than  a  tenant  for  life,  but  was  contented  to  accept  a  lease  without 
an  express  covenant  for  quiet  enjoyment 

It  remains  only  to  notice  one  argument  urged  by  the  plaintiff; 
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namely,  that  although  the  action  may  not  be  maintainable  upon  • 
the  covenant  to  be  implied  from  the  word  "  demise, "  yet  that  there 
is  a  recital  of  an  agreement  for  a  lease  for  fifteen  years,  and  that 
such  agreement  would  of  itself  be  a  sufficient  express  covenant  to 

support  the  action.  But  the  recital  is  not  of  an  agreement 
[*  668]  for  a  lease  for  fifteen  years  absolutely,  but  for  a  *  lease  for 

fifteen  years,  "  subject  to  the  covenants  thereinafter  con- 
tained. "  So  that  the  demise  by  the  indenture  is  the  completion 
and  performance  of  that  agreement,  and  the  question  still  turns 
upon  the  lease  itself,  whether  the  lease  contains  such  ground  of 
action  as  is  contended  for. 

Upon  the  whole,  therefore,  we  think  there  must  be  judgment 
for  the  defendant  as  to  so  much  of  the  declaration  as  is  covered  by 
the  plea  demurred  to. 

Judgrnent  for  defendant  accordingly. 

Baynes  ft  Go.  v.  Lloyd  ft  Sons. 

1895,  2  Q.  B.  610-617  (8.  c.  64  L.  J.  Q.  B.  787 ;  73  L.  T.  250). 

[610]  Landlord  and  Tenant.  —  Sublease.  —  Implied  Covenant  for  Title  or  for 
Quiet  Ef^oyment.  —  Dwration  of  Covenant. 

The  defendatits  being  possessed  of  a  term  of  years  in  a  house,  of  which  tenn 
there  were  eight  and  a  half  years  then  unexpired,  by  indenture  sublet  the  prem- 
ises to  the  plaintiffs  for  a  term  of  ten  and  a  half  years,  acting  under  a  mistake, 
but  in  good  faith.  The  sublease  did  not  contain  any  express  covenant  either 
for  title  or  for  quiet  enjoyment,  nor  did  the  words  of  letting  include  the  word 
*^  demise."  The  plaintiffs  oocapied  the  premises  until  the  end  of  the  eight  and  a 
half  years,  when  they  were  evicted  by  the  defendants'  superior  landlord.  The 
plaintiffs  having  brought  an  action  for  breach  of  implied  oovenants  for  title  and 
for  quiet  enjoyment :  — 

Held,  that,  assuming  that  in  the  absence  of  the  word  "  demise  "  either  of 
such  covenants  could  be  implied  in  the  lease,  the  duration  of  the  covenant  was 
limited  by  that  of  the  lessor's  own  estate,  and  that  consequently  the  plaiutiflfe 
could  not  recover. 

Appeal  from  the  decision  of  Lord  Russell  of  Killowen,  Ch.  J. 
([1895]  1  Q.  B.  820). 

By  an  indenture  under  seal  dated  March  31,  1885,  the  defend- 
ants leased  to  the  plaintiffs  certain  premises  for  the  term  of  ten 
and  a  half  years  less  one  day  from  March  25,  1885,  at 
[♦  611]   *  a  yearly  rent     The  operative  words  of  the  lease  were, 
^  the  landlords  agree  to  let  and  the  tenants  agree  to  take ; " 
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the  word  "  demise  '  was  not  used,  nor  did  the  lease  contain  any 
express  covenant  for  title  or  for  quiet  enjoyment  The  defendants 
had  only  a  leasehold  interest  in  the  premises,  which  expired  on 
September  29,  1893,  two  years  before  the  expiration  of  the  term 
granted  by  them  to  the  plaintiffs.  In  granting  the  sublease  to  the 
plaintiffs,  the  defendants  acted  under  a  bond,  fide  mistake  and  in  good 
faith.  After  September  29,  1893,  the  defendants'  superior  land- 
lord commenced  an  action  against  the  plaintiffs  to  recover  posses- 
sion of  the  premises,  and  the  plaintiffs  were  evicted.  The  plaintiffs 
then  brought  this  action  against  the  defendants,  their  lessors,  to 
recover  damages  for  breach  of  implied  covenants  for  title  and  for 
quiet  enjoyment.  Lord  Russell  of  Killowen,  Ch.  J.,  held  that  no 
covenant  for  title  could  be  implied  in  the  lease,  and  that,  though 
a  covenant  for  quiet  enjoyment  was  to  be  implied,  it  enured  only 
during  the  continuance  of  the  interest  of  the  lessors ;  he  therefore 
gave  judgment  for  the  defendants.     The  plaintiffs  appealed. 

July  13.  English  Harrison,  and  Leek,  for  the  plaintiffs.  —  From 
the  relation  of  landlord  and  tenant,  and  also  from  the  language  of 
the  lease,  covenants  by  the  defendants  for  title  and  for  quiet  enjoy- 
ment are  implied,  and  those  covenants  are  not  limited  to  the  dura- 
tion of  the  defendants'  own  estate.  Such  covenants  would  be 
implied  from  the  use  of  the  word  **  demise  "  in  the  lease :  Shep- 
pard's  Touchstone,  pp.  160,  165,  272;  Holder  v.  Taylor,  Roh.  12; 
Zim  V.  Stephenson.  5  Bing.  N.  C.  183  (14  R  C.  710) ;  Moktyn 
V.  West  Mostyn  Coal  and  Iron  Co.,  I  C.  R  D.  145,  152;  and  a 
covenant  for  quiet  enjoyment  may  be  implied  even  in  a  parol 
demise:  Bandy  v.  Cartwright,  8  Ex.  913.  Although  the  word 
"  demise  "  is  not  used  in  the  present  lease,  the  word  "  let  *  is  of 
equal  force.  Hart  v.  Windsor,  12  M.  &  W.  68,  85,  per  Pakke,  B. 
The  words  *  agree  to  let  *  imply  an  intention  on  the  part  of  the 
lessors  that  the  lessees  shall  have  possession  of  the  premises 
for  the  term  for  which  the  lessors  purport  to  grant 
*them.  The  case  of  Adams  v.  Gihney,  6  Bing.  656  (p.  [♦612] 
743,  ante),  which  at  first  sight  seems  in  favour  of  the 
defendants,  is  distinguishable;  that  decision  depended  upon  the 
fact  that  there  was  no  breach  of  covenant  during  the  life  of  the 
lessor,  who  was  only  a  tenant  for  life.  [They  also  cited  Burnett 
V.  Lynch,  5  B.  &  C.  589,  609  (29  R  R  343);  Hall  v.  CUy  of 
London  Brewery  Co, ,  2  B.  &  S.  737 ;  Stranks  v.  St  John,  L.  R 
2  C.  R  376.] 
VOL.  XV.  —48 
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Swinfen  Eady,  Q.  C.  (H.  Sutton  with  him),  for  the  defendaDts.  — 
The  implication  of  a  covenant  for  title  or  for  quiet  enjoyment  does 
not  arise  from  the  relation  of  landlord  and  tenant,  but  from  the 
express  words  used  by  the  parties.  Even  if  the  word  *^  demise  * 
had  been  used,  the  authorities  show  that  at  the  most  a  qualified 
covenant  for  title  would  have  been  implied,  not  an  absolute  cove- 
nant,  and  that  where  that  word  is  not  used  no  covenant  for  title 
can  be  implied  at  all.  In  the  present  case  the  utmost  that  can 
be  implied  is  a  covenant  for  quiet  enjoyment,  and  that  covenant 
would  expire  with  the  determination  of  the  lessor's  estate.  Even 
where  a  covenant  is  implied  from  the  use  of  the  word  "  demise, " 
its  duration  is  limited  to  the  duration  of  the  term  of  the  lessor : 
SvHifi  V.  StranMham,  Dyer,  257  a ;  Adams  v.  Oibney,  6  Bing.  656 
(p.  743,  ante) ;  and  an  implied  covenant  for  quiet  enjoyment  where 
the  premises  are  "  let  "  and  not  '  demised  "  is  equally  limited  to 
the  duration  of  the  lessor's  interest :  Pen/old  v.  Abbott,  32  L.  J. 
Q.  B.  67.  There  is  no  authority  for  the  dictum  of  Pabke,  B.  ,  in 
ffart  V.  Windsor,  12  M.  &  W.  85,  that  the  same  covenants  may 
be  implied  from  the  use  of  the  word  **  let "  as  from  "  demise. " 
[They  also  cited  Andrews's  Case,  2  Leon.  104;  Cro.  Eliz.  214; 
Bragg  v.  Wiseman,  Brownl.  22 ;  Williams  v.  Burrell,  1  C.  B.  402 ; 
Schwartz  v.  Locket,  61  L.  T.  719.] 

English  Harrison  in  reply.  Cur.  adv.  wit. 

July  30.  The  written  judgment  of  the  Court  (Lord  Esher, 
M.  K,  and  Kat  and  A.  L  Smith,  L.JJ.)  was  delivered  by 

Kay,  L  J.  —  The  plaintiffs  sue  in  this  action  for  damages 
for  eviction  from  a  house  of  which  they  were  tenants  to 
[*613]  the  *  defendants.  The  tenancy  was  created  by  a  lease 
under  seal  dated  March  31,  1885.  The  operative  words 
of  the  lease  were,  the  defendants  *  agree  to  let "  The  term  was 
ten  and  a  half  years  from  March  25,  1885.  The  defendants 
had  only  a  leasehold  interest,  which  expired  on  September  29, 
1893.  The  superior  landlord  after  that  date  evicted  the  plaintiffs. 
The  lease  to  the  plaintiffs  did  not  contsdn  any  express  cove- 
nant for  title  or  for  quiet  enjoyment,  nor  was  the  word  "  demise  " 
used  in  it  The  plaintiffs  insist  that  there  should  be  implied  a 
covenant  for  title,  or,  at  least,  for  quiet  enjoyment,  and  that 
such  covenants,  or  one  of  them,  was  broken  by  the  eviction  by 
title  paramount 
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These  facts  raise  the  following  questions :  1.  Can  any  covenant 
be  implied  in  this  case?  2.  If  any,  is  such  covenant  one  for 
title,  or  only  for  quiet  enjoyment  ?  3.  Is  such  implied  covenant 
an  absolute  covenant,  or  is  it  the  ordinary  limited  covenant? 
4.  Whatever  it  wa%  did  it  not  come  to  an  end  with  the  determi- 
nation of  the  lessor's  estate? 

With  reference  to  the  first  question,  the  law  is  thus  stated  in 
Sheppard's  Touchstone,  at  pi  165  :  "  If  one  make  a  lease  for  years 
of  land  by  the  words  '  demise  or  grant, '  and  there  is  not  contained 
in  the  lease  any  express  covenant  for  the  quiet  enjoying  of  the 
land ;  in  this  case  the  law  doth  supply  a  covenant  for  the  quiet 
enjoying  of  it  against  the  lessor,  and  all  that  come  in  under  him 
by  title  during  the  term.  .  .  .  But  where  there  is  an  express 
covenant  in  the  deed  for  the  quiet  enjoying  of  the  land,  there  the 
law  will  not  make  this  implied  covenant  **  The  learned  author 
goes  on  to  say  that  in  the  case  of  a  lease  for  life  reserving  rent  the 
law  creates  a  warranty  against  all  men,  and  this,  notwithstanding 
a  warranty  expressed  in  the  deed.  Nokes's  CoLse,  4  Co.  Eep,  80  b, 
is  to  the  same  effect.  In  this  statement  of  the  law  three  things 
are  noticeable :  (1.)  That  the  implication  arises  not  from  the  mere 
relation  of  landlord  and  tenant,  but  from  the  use  of  the  words 
"  demise  or  grant ;  *  (2. )  That  the  covenant  implied  is  for  quiet 
enjoyment,  not  a  covenant  for  title;  and  (3.)  That  it  is  a  limited 
covenant,  ^  against  the  lessor  and  all  that  come  in  under  him  by 
titla"  At  pp.  271,  272  of  the  Touchstone  it  is  said  that  the  most 
usual  and  proper  words  for  making  a  lease  are  ^  demise, 
*  grant,  and  to  ferme  let, "  but  that  other  words,  —  *  what-  [♦  614] 
soever  word  will  amount  to  a  grant, "  —  such  as  **  give, 
betake,  or  the  like, "  will  make  the  lease ;  but  it  is  not  said  that 
there  is  any  implication  of  a  covenant  from  any  of  those  other 
words.  In  Com.  Dig.  Covenant,  A  4,  it  is  stated  that  in  a  lease 
for  years  covenant  lies  upon  the  word  **  demtw  "  or  '"concessit'' 
and  covenant  for  rent  on  the  word  "  reddendo  *  rent  In  Viner's 
Abridgment^  Covenant,  F,  **  Action  of  covenant  lies  upon  the 
words  '  demise '  and  '  grant '  in  an  indenture  of  lease,  though  there 
are  no  other  words  comprehending  a  warranty  in  them.*  In 
Bacon's  Abridgment,  Covenant,  B,  "  There  are  some  words  which 
of  themselves  import  no  express  covenant,  yet  being  made  use  of 
in  certain  contracts  they  amount  to  such,  and  are  therefore  called 
covenants  in  law,  and  will  as  effectually  bind  the  parties  as  if 
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expressed  in  the  most,  explicit  terms.  As  if  a  man  makes  a  lease 
for  years  of  land  by  the  words  '  concessi '  or  *  demist '  these  import 
a  covenant "  In  Nokes's  Case,  4  Co.  Eep.  80  b,  it  is  said  there  is 
a  covenant  in  law  on  the  words  "  demise,  grant, "  &c. 

All  these  citations  are  inconsistent  with  the  view  that  a  cove- 
nant can  be  implied  from  the  mere  relation  of  landlord  and  tenant, 
or  from  any  words  constituting  that  relation  other  than  the  partic- 
ular words  referred  to.  And  this  state  of  the  law  seems  to  be 
recognised  by  8  &  9  Vict,  c.  106,  which  in  s.  4  provides  that  the 
words  **  give  '  or  **  grant "  in  a  deed  shall  not  in  future  imply  any 
covenant  at  law,  but  does  not  take  away  that  efifect  from  the  word 
**  demise  "  in  a  lease  for  years. 

On  the  othfer  hand  is  cited  a  dictum  of  Parke,  B.  ,  in  Hart  v. 
Windsor,  12  M.  &  W.  85 :  "  It  is  clear  that  from  the  word  '  de- 
mise  '  in  a  lease  under  seal  the  law  implies  a  covenant,  in  a  lease 
not  under  seal  a  contract,  for  title  to  the  estate  merely,  that  is,  for 
quiet  enjoyment  against  the  lessor  and  all  that  come  in  under  him 
by  title,  and  against  others  claiming  by  title  paramount  during 
the  term ;  and  the  word  '  let '  or  any  equivalent  words  (Shep. 
Touchstone,  272),  which  constitute  a  lease  have,  no  doubt,  the 
same  effect,  but  not  more.  Shep.  Touchstone,  165,  167."  This 
dictum  was  cited  in  the  judgment  in  Mosiyn  v.  West  Mostyn 
[*615]  Coal  and  Iron  Co.,  1  G.  P.  D.  145.  ♦This  statement  of 
the  law  professes  to  be  founded  upon  Sheppard's  Touch- 
stone. But  in  that  book  it  is  not  said  that  the  covenant  is  implied 
from  any  words  suflBcient  to  make  a  lease,  only  from  certain  words ; 
nor  does  the  implied  covenant,  according  to  that  authority,  extend 
to  an  eviction  by  title  paramount,  but  it  is  only  the  ordinary 
limited  covenant  for  quiet  enjoyment 

In  Bandy  v.  Cartwright,  8  Ex.  913,  the  lease  was  by  parol;  it 
was  held  that  a  covenant  for  quiet  enjoyment  during  the  term 
could  be  implied,  and  further,  that  such  covenant  was  broken  by 
a  distress  for  a  rent-charge  granted  before  the  parol  demise  by  a 
predecessor  in  title  of  the  lessor  under  whom  he  claimed  by  pur- 
chase. The  reason  for  this  decision  is  not  given  in  the  report- 
Probably  this  parol  lease  was  made  by  the  word  "  demise, "  or,  in 
the  absence  of  evidence,  that  was  assumed  to  be  the  case.  The 
decision  was  followed  in  Hall  v.  City  of  London  Brewery  Co,, 
2  B,  &  S.   737. 

The  weight  of  authority  is  in  favour  of  the  view  that  a  covenant 
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in  law  is  not  implied  from  the  mere  relation  of  landlord  and 
tenant,  but  only  from  certain  words  used  in  creating  the  lease. 

But  supposing  any  covenant  could  be  implied,  according  to 
Sheppard's  Touchstone  it  is  a  covenant  for  quiet  enjoyment  only; 
this  is  stated  to  be  the  law  also. by  Lord  Eldon  in  Iggvlden  v. 
May,  9  Ves.  325.  In  Holder  v.  Taylor,  Hob.  12,  a  lease  for  years 
was  made  by  the  word  **  demise,  **  and  the  lessee  brought  an  action 
of  covenant  against  the  lessor  because  at  the  date  of  the  lease  the 
lessor  was  not  seised  of  the  land,  but  a  stranger.  The  lessee  had 
not  been  ejected ;  but  the  Court  was  of  opinion  that  the  action 
would  lie,  *  for  the  breach  of  the  covenant  was  in  that  the  lessor 
had  taken  upon  him  to  demise  that  which  he  could  not,  for  the 
word  *  demisi '  imports  a  power  of  letting.  .  .  .  But  if  it  were  an 
express  covenant  for  quiet  enjoying,  there,  perhaps,  it  were  other- 
wise. "  The  case  is  very  shortly  reported,  and  the  words  quoted 
seem  in  the  former  sentence  to  intimate  that  the  implied  covenant 
is  a  covenant  for  title ;  but  this  is  contradicted  by  the  last  words 
referring  to  an  express  covenant  for  quiet  enjoyment  as  rebutting 
the  implication.  In  Burnett  v.  Lynch,  5  B.  &  C.  589,  at 
p.  609  (29  R  R  343),  it  was* said  by  Littledale,  J.,  [♦616] 
that  the  word  "  demise  '  "  imports  a  covenant  in  law  on 
the  part,  of  the  lessor  that  he  has  good  title  and  that  the  lessee 
should  quietly  enjoy  during  the  term ; "  but  he  does  not  cite  any 
authority  for  this.  In  Line  v,  Stephenson,  4  Bing.  N.  C.  678, 
5  Bing.  K  C.  183  (14  R  C.  710),  it  is  admitted  somewhat  doubt- 
fully by  TiNDAL,  Ch.  J.,  that  the  word  *  demise  "  may  import  a 
covenant  for  title  as  well  as  for  quiet  enjoyment ;  but  it  is  put  by 
Alderson,  B.  ,  that  it  is  a  fallacy  to  say  it  imports  two  covenants : 
it  imports  one,  of  which  either  want  of  title  or  eviction  would  be  a 
breach. 

The  case  of  Stranha  v.  St.  John,  K  R  2  C.  P.  376,  was  referred 
to,  in  which  there  was  an  agreement  in  writing  to  let  for  seven 
years.  This,  by  8  &  9  Vict ,  c.  106,  could  not  be  a  lease  for  seven 
years,  because  it  was  not  a  deed.  It  was,  therefore,  treated  as  an 
agreement  to  grant  a  lease  by  deed,  under  which  the  intended 
lessee  would  be  entitled  to  investigate  the  lessors'  title,  if  he  had 
not  waived  that  right  The  action  seems  to  have  been  brought  by 
the  lessee  on  an  implied  contract  to  make  a  good  title,  the  breach 
alleged  being  that  the  lessor  never  had  any  right  or  title  to  let  for 
the  term.     Willes,  J.,  said,  in  his  judgment,   that  a  lease  for 
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years  is  really  only  a  sale  of  land  for  that  period,  and  all  sales  of 
land  imply  a  stipulation  that  the  vendor  has  a  good  title.  But 
it  is  clear  law  that  no  action  will  lie  against  a  vendor  for  damages 
for  contracting  to  sell  land  to  which  he  has  not  a  good  title: 
Flurtau  v,  ThomJiill,  2  W.  Bl.  1078;  Bain  v.  FothergiU,  L.  R 

7  EL  L.  158,  at  p.  210 ;  except  perhaps  to  recover  the  expenses  to 
which  the  purchaser  has  been  put  in  investigating  such  title. 
The  case  was  decided  on  demurrer,  and  is  not  of  any  value  in  the 
present  discussion. 

Then  is  the  covenant  absolute  or  limited  ?  In  Andrevf^s  Case, 
Leon.  104,  Cro.  Eliz.  214,  it  was  held  to  be  limited,  and  that 
upon  the  covenant  implied  from  the  word  **  demise  "  an  action 
would  lie  if  the  lessor  himself  entered  upon  the  lessee,  but  not  if 
a  sttanger  entered.  This  is  consistent  with  the  statement  in 
Sheppard's  Touchstone.     On  the  other  hand,  in  Solder  v.  Taylor, 

Hob.  12,  the  implied  covenant  seems  to  have  been  treated 
[*617]   as  an  absolute  covenant  broken  by  *the  fact  that  the 

lessor  had  no  title  at  the  date  of  the  lease.  This  seems 
also  to  have  been  held,  as  already  noticed,  in  Bandy  v.  CarturrigJit, 

8  Ex.  913. 

Sufficient  citations  have  been  made  to  show  that  upon  the  first 
three  questions  there  is  considerable  conflict  of  authority.  Upon 
the  fourth  question  there  is  more  uniformity.  It  seems  to  be 
settled  that  if  the  lessor's  interest  determines  during  the  term 
and  the  lessee  is  thereupon  evicted,  no  action  can  be  maintained 
upon  the  implied  covenant  In  Swan  v.  Stransham,  Dyer,  257  a, 
the  lease  was  made  by  tenant  for  life  by  deed  using  the  words 
*"  grant  and  demise. "  The  lessor  died  during  the  term,  and  the 
remainder-man  entered  and  evicted  the  lessee.  The  action  was 
brought  upon  the  implied  covenant,  but  it  was  held  *  that  the 
executors  of  the  tenant  for  life  should  not  be  chained  by  this  cove- 
nant in  law,  because  the  covenant  in  law  ends  and  determines  with 
the  estate  of  the  lessor ;  and  if  it  had  been  a  covenant  in  fact  or 
expressed,  or  warranty  of  the  term  expressed,  it  would  be  other- 
wise.* This  was  followed  in  Adams  v.  Gibney,  6  Bing.  656 
(p.  743,  ante).  This  is  difTerent  to  the  ordinary  limitation  of  an 
express  covenant  for  title,  which,  according  to  the  Conveyancing 
and  Law  of  Property  Act,  1881,  is  worded  thus :  "  Notwithstand- 
ing anything  by  the  "  lessor  *  or  any  one  through  whom  he  derives 
title  otherwise  than  by  purchase  for  value  made,  done,  executed. 
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or  omitted,  or  knowingly  anffered.'  Such  a  limitation  would 
prevent  the  lessor  being  liable  for  the  want  of  title  in  Holder  v. 
Taylor,  Hob.  12,  or  the  interruption  in  Bandy  v.  Cartwright,  both 
of  which  were  by  title  paramount  and  would  not  have  been  a 
breach  of  a  covenant  so  limited. 

In  this  case  the  Lobd  Chief  Justice  has  followed  the  decisions 
in  Swan  v.  Stransham  and  Adams  v.  Qibney,  which  seem  fully 
to  support  his  judgment  The  appeal  must  be  dismissed  with 
costs.  Appeal  dismissed. 

ENGLISH  NOTES. 

That  the  '^  demise ''  of  a  tenement  implies  a  covenant  for  quiet  enjoy- 
ment though  not  for  good  title  farther  appears  from  Bandy  v.  Cart- 
wright  (1863),  8  Ex.  913,  22  L.  J.  Ex.  286;  Hall  v.  OUy  of  London 
Brewery  Co.  (1862),  2  B.  &  S.  737,  31  L.  J.  Q.  B.  267, 9  Jur.  (N.  S.)  18. 

Adams  v.  Gibney  is  followed  by  the  Queen's  Bench  in  JPenfold  v. 
Abbott  (1862),  32  L.  J.  Q.  B.  67,  9  Jur.  (N.  S.)  617,  7  L.  T.  384,  11  W. 
K.  169,  where  A.  (a  lessee)  towards  the  end  of  his  own  lease  agreed  to 
let  the  premises  to  B.  as  tenant  from  year  to  year,  and  the  tenancy  was 
put  an  end  to  by  A.  's  landlord  intervening  at  the  end  of  A.'s  lease.  It 
was  held  that  B.  could  maintain  no  action  against  A.  for  damages. 

These  cases  are  entirely  consistent  with  the  rule  that  ''he  who  lets 
agrees  to  give  possession  and  not  merely  the  chance  of  a  lawsuit. ''  Fer 
Curiam  in  Cos  v.  Clay  (1829),  6  Bing.  440,  30  R.  R.  699. 

AMERICAN  NOTES. 

Adams  v.  GUmey  is  cited  in  Wood  on  Landlord  and  Tenant,  sects,  814, 854 ; 
and  in  1  Washburn  on  Real  Property,  p.  521 ;  and  in  Rawle  on  Covenants, 
pp.  440,  441 ;  and  in  Taylor  on  Landlord  and  Tenant,  sects.  252,  256. 

The  first  branch  of  the  Rule  is  sustained  by  Barney  v.  Keithy  4  Wendell 
(N.  T.),  502;  Crouch  ▼.  Fowle,  9  New  Hampshire,  219;  82  Am.  Dec.  850  (cit- 
ing the  principal  case) ;  Dexter  v.  Manley,  4  Cushing  (Mass.),  14;  Baugher  v. 
WiUtins,  16  Maryland,  85;  77  Am.  Dec.  279;  Mack  y.  Patchin,  42  New  York, 
167;  1  Am.  Rep.  506;  Streeter  v.  Streeter,  43  Illinois,  155;  Duff  y.  WiUon^ 
69  Penn.  State,  316;  Abrams  v.  Watson^  59  Alabama,  524;  Avery  y,  Doughertyj 
102  Indiana,  443;  52  Am.  Rep.  680;  Dunckleev.  Wether j  151  Massachosetts, 
408;  StoU  v.  Rutherford,  92  United  States,  107;  Young  v.  Hargrove's  AdmW, 
7  Ohio,  427;  Maeder  v.  Carondelet,  26  Missouri,  112. 

In  Lovering  v.  Looering,  18  New  Hampshire,  517,  this  effect  was  denied  to 
the  words  ^  let  and  leased,"  although  they  seem  a  fair  translation  of  "  demisU^ 
The  contrary  was  held  in  Matde  v.  Ashmead,  20  Penn.  State,  482. 

But  this  covenant  b  not  implied  in  a  lease  for  life  from  the  mere  use 
of  words  of  leasing.  Biack  y.  GUmore,  9  Leigh  (Virginia),  446;  88  Am. 
Dec.  258. 
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Some  of  our  cases  go  farther  than  Adams  v.  Gibney,  and  hold  this  covenant 
implied  even  without  words  of  leasing,  from  the  mere  relation  of  landlord  and 
tenant,  as  when  the  lease  is  by  parol.  This  is  Mr.  Bawle's  opinion  (Covenants 
p.  440).  In  Mack  v.  Palchin,  suprOj  Smith,  J.,  said  that  it  could  not  be 
doubted  that  the  covenant  was  implied,  ''by  whatever  form  of  words  the 
agreement  is  made."  To  this  effect  Knupp  v.  Marlboro,  29  Vermont,  282, 
where  the  words  used  were  ''hold,  use,  occupy,  possess  and  enjoy."  See 
MatUe  Y.  Ashmead,  supra,  where  the  lease  was  by  parol. 


No.  65.  — DOE  d.  MORECEAFT  v.  MEUX 
(K.  B.  1825.) 

No.  66.  — FEW  V.  PERKINS. 
(EX.  1867.) 

RULE. 

Where,  under  a  covenant  to  repair  upon  notice,  a  notice 
is  given  to  repair  within  a  certain  time,  the  notice  operates 
as  a  suspension  of  any  right  within  that  time  to  enforce  a 
forfeiture  for  breach  of  the  general  covenant  to  repair. 

But  the  covenant  to  repair  upon  notice  and  the  covenant 
to  repair  generally  are  separate  covenants ;  and  a  notice  to 
repair  "  according  to  the  covenants  "  does  not  imply  that 
the  full  time  under  the  former  covenant  is  to  be  allowed. 

Doe  d.  Horeoraft  y.  Heuz  and  others. 

4  Bam.  &  Cress.  606-610  (28  R.  R.  426). 

Lease.  —  Covenant  to  repair.  — Notice.  —Forfeiitwre. 

[606]  Where  a  lease  contained  covenants  to  keep  the  premises  in  repur,  and 
to  repair  within  three  months  after  notice,  and  a  clause  of  re-entry  for 
hreach  of  any  covenant  \  and  the  premises  being  out  of  repair,  the  landlord  gave 
a  notice  to  repair  within  three  months :  Hddj  that  this  was  a  waiver  of  the  for- 
feiture incurred  by  breach  of  the  general  covenant  to  keep  the  promises  in  repair, 
and  that  the  landlord  could  not  bring  ejectment  until  after  the  expiration  of  the 
three  months. 

Ejectment  for  the  recovery  of  certain  premises  in  the  parish 
of  St.  Paul,  Covent  Garden,  in  the  county  of  Middlesex.  The 
demise  was  laid  on  the  27th  of  December,  1823.  At  the  trial 
before  Abbott,  Ch.  J. ,  at  the  Westminster  Sittings  after  Trinity 
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Term,  1824,  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  upon  the  following  case.  The  lessor  of  the 
plaintiff  on  the  day  of  the  demise  and  still  was  and  is  landlord 
of  the  premises  in  question.  .  By  indenture  of  lease  made  the  1st 
of  June,  1769,  between  S.  Eowley  and  J.  Eowley  of  the  one  part, 
and  J.  Chase  and  J.  Cox  on  the  other  part,  S.  Eowley  and  J. 
Eowley  demised,  the  premises  in  question  to  J.  Chase  and  J.  Cox, 
for  seventy-three  years  and  a  quarter,  from  Lady-day,  1769,  with 
the  usual  reddendum  and  covenant  to  pay  rent,  and  containing 
covenants  of  the  lessees  for  themselves  and  assigns,  and  a  clause 
of  re-entry,  as  follows :  "  And  the  said  J.  Chase  and  J.  Cox,  for 
themselves,  their  executors,  &c. ,  do  and  each  of  them  doth  cove- 
nant, that  they,  their  executors,  &c. ,  shall  and  will,  at  their  own 
proper  costs  and  charges,  from  time  to  time  and  at  all  times  here- 
after, during  the  term  hereby  granted,  when  and  as  often  as  need 
shall  be,  well  and  sufficiently  repair,  support,  and  keep  the  said 
messuage,  &c. ,  in,  by,  and  with  all  and  all  manner  of  needful  and 
necessary  reparations  and  amendments  whatsoever,  and  so  yield 
them  up  at  the  end  of  the  term.  And  further,  that  it 
shall  and  may  *  be  lawful  to  and  for  the  said  S.  Eowley  [*  607] 
and  her  assigns,  during  the  continuance  of  her  estate  in 
the  said  demised  premises,  and  after  the  determination  thereof, 
to  and  for  the  said  J.  Eowley,  his  heirs  and  assigns,  &c. ,  at  her, 
his,  or  their  free  wills  and  pleasures,  at  any  convenient  hour  in 
the  daytime,  twice  or  oftener  in  every  year  of  the  said  term,  to 
enter  upon  the  premises,  and  see  the  state  and  condition  of  the 
reparations  of  the  same ;  and  of  all  defects  and  want  of  reparations 
then  and  there  found,  to  give  or  leave  notice  or  warning  in  writ- 
ing, at  the  said  demised  premises,  unto  or  for  the  said  J.  Chase 
and  J.  Cox,,  their  executors,  &c.,  to  repair  and  amend  the  same 
within  three  calendar  months  then  next  ensuing ;  within  which 
space  of  three  months  the  said  J.  Chase  and  J.  Cox,  for  themselves, 
their  heirs,  executors,  &c,  do  covenant  to  repair  and  amend  all 
such  defects,  of  which  such  notice  or  warning  shall  be  so  given. 
Proviso  for  re-entry  if  Chase  and  Cox,  their  executors,  &c. ,  shall 
not  perform,  fulfil,  and  keep  all  and  singular  the  covenants  in  the 
said  lease,  to  be  by  them  performed,"  &c.  The  said  term  and 
interest  in  the  premises  vested  in  the  defendants  before  the 
dilapidations  and  notice  to  repair  hereinafter  mentioned.  The 
premises  being  in  some  respects  out  of  repair,    the  lessor  of 
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the  plaintiff  on  the  7th  of  August,  1823,  caused  a  written  notice 
to  repair  to  be  served  on  the  defendants,  requiring  them  to  do  cer- 
tain necessary  repairs  therein  mentioned,  within  three  months 
then  next  following,  in  these  words :  "  I  do  hereby  require  you  to 
repair  and  amend  the  same  within  the  space  of  three  calendar 
months,  from  the  delivery  of  this  notice,  as  witness  my  hand  this 
6th  day  of  August,  1823.  W.  Morecraft"  On  the  24th 
[»608]  ol  October,  1823,  the  lessor  of  the  plaintiff  •  received  of 
the  defendants  half  a  year's  rent,  to  September  29th,  1823. 
The  declaration  in  ejectment  in  this  cause  was  served  on  the  28th 
of  October,  1823,  being  previously  to  the  expiration  of  the  said 
three  months'  notice  to  repair.  The  premises  were  and  continued 
out  of  repair  from  the  time  of  serving  the  said  notice  to  repair, 
until  the  time  of  the  trial  of  this  action. 

Chitty  for  the  plaintiff.  —  The  covenants  in  this  lease  to  keep 
the  premises  in  repair  generally,  and  to  repair  within  three  months 
after  notice,  are  independent  covenants,  and  a  breach  of  either 
operated  as  a  forfeiture  of  the  lease.  The  case  in  this  respect 
differs  from  Horsefall  v.  Testar,  7  Taunt  385,  where  all  that 
related  to  the  repairs  vras  one  covenant  It  will  perhaps  be  urged 
that  the  notice  to  repair  which  was  given  in  this  case  operated  as 
a  waiver  of  the  forfeiture ;  but  it  could  not  have  that  effect,  being 
analogous  to  a  second  notice  to  quit,  which  has  been  held  not  to 
be  a  waiver  of  the  first  In  Soe  d.  Goatly  v.  Paine,  2  Camp.  520, 
it  appeared  that  a  lease  had  been  made  with  covenants  similar  to 
those  in  question;  viz.,  to  keep  the  premises  in  repair,  and  to 
repair  within  three  months  after  notice.  The  landlord  gave  a 
notice  to  repair  forthwith,  and  brought  ejectment  within  three 
months  after  giving  that  notice,  and  Lord  Ellekbobough  held 
that  the  notice  was  not  a  waiver  of  the  forfeiture.  The  word 
"  forthwith  "  in  that  notice  may  be  relied  on  as  making  a  distinc- 
tion; but  if  the  covenants  are  independent,  the  notice  to  repair 
within  three  months  cannot  affect  the  forfeiture  incurred 
[*  609]  by  *  a  breach  of  the  general  covenant  to  keep  the  premises 
in  repair  at  all  times  during  the  term. 

Brougham,  contra,  was  stopped  by  the  Court 

Bayley,  J.  — The  landlord  in  this  case  had  an  option  to  proceed 
on  either  covenant,  and  after  giving  notice  to  repair  within  three 
months,  he  might  have  brought  an  action  against  the  defendant 
upon  the  former  covenant  for  not  keeping  the  premises  in  repair: 
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But  that  is  veiy  different  from  insisting  upon  the  forfeiture.  It 
is  said  that  the  premises  being  out  of  repair  on  the  6th  of  August, 
when  the  notice  was  given,  the  lease  was  thereby  forfeited.  But 
the  landlord  has  afiGirmed  that  the  lease  subsisted  up  to  the  29  th 
of  September,  by  receiving  the  rent  which  became  due  at  that 
period.  It  is  plain,  therefore,  that  he  did  not  intend  to  insist 
upon  an  immediate  forfeiture  at  the  time  when  the  notice  was 
given,  and  I  think  that  notice  amounted  to  a  declaration  that  he 
should  be  satisfied  if  the  premises  were  repaired  within  three 
months,  and  that  he  thereby  precluded  himself  from  bringing  an 
ejectment  before  the  expiration  of  that  period.  In  Boe  v.  Faine 
the  language  of  the  notice  was  very  different,  the  tenant  was 
required  to  put  the  premises  in  repair  forthwith;  that  did  not 
prevent  the  landlord  from  bringing  his  ejectment  at  any  time. 
That  case,  therefore,  is  no  authority  for  the  present  lessor  of  the 
plaintiff,  and  for  the  reasons  already  given  I  think  that  our  judge- 
ment must  be  for  the  defendants. 

HoLROTD,  J.  —  I  am  of  opinion  that  this  ejectment  was 
brought  too  soon,  for  it  appears  to  me  that  the  notice  're-  [*610] 
quiring  the  tenant  to  repair  within  three  months  was 
equivalent  to  an  admission  that  the  tenancy  would  continue  up  to 
the  expiration  of  that  time.  If  it  did  not  operate  as  a  waiver  of 
the  forfeiture  incurred  by  breach  of  the  covenant  to  keep  the 
premises  in  repair,  the  landlord  might  be  able  to  bring  ejectment 
after  the  tenant  had  put  the  premised  into  complete  repair  pursue 
ant  to  the  notice,  which  would  be  extremely  unjust  B^t  I  think 
that  although  the  action  for  breach  of  covenant  would  remain,  yet 
the  forfeiture  was  waived.  The  defendants  are,  therefore,  entitled 
to  our  judgment 

LnTLEDALE,  J. ,  concurred.  Poatea  to  the  de/endafUs. 

Few  y.  Perkins  and  others. 

L.  R.  2  Ex.  92-96  (8.  c.  36  L.  J.  Ex.  54 ;  16  L.  T.  62;  15  W.  R.  713). 

Landlord  and  Tenant  —  General  Covenant  to  repair.  —  Covenant  to  [92] 
repair  after  Notice. — Effect  of  Notice. — Forfeiture,  Waiver  of 

An  indenture  of  lease,  with  a  clause  for  re-entry,  contained  a  general  covenant 
on  the  part  of  the  lessee  to  keep  the  premises  demised  in  repair,  and  a  further 
covenant  that  he  would,  within  three  months  after  notice  being  ^ven  to  him  by 
the  landlord,  repair  all  defects  specified  in  the  notice.  The  premises  demised 
being  out  of  repair,  the  landlord  gave  the  lessee  notice  to  repair,  *<in  aecordaooe 
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with  the  eovenantB "  of  the  lease.     Before  the  expiration  of  three  monthS; 
ejectment  was  brought. 

Hdd,  that  the  notice  was  not  a  waiver  of  the  forfeiture  incurred  hj  the  breach 
of  the  general  covenant  to  repair,  and  that  the  action  was  maintainable. 

Ejectment  for  a  house  and  premises  called  the  '^  Jolly  Sailor, " 
at  Norwood,  in  the  parish  of  Croydon,  Surrey.  At  the  trial  before 
WiLLES,  J. ,  at  the  Surrey  Summer  Assizes,  1866,  it  appeared  that 
by  an  indenture  dated  the  18th  of  July,  1835,  William  Saxby 
had  demised  the  "  Jolly  Sailor  "  for  thirty-five  years  to  Sir  Henry 
Meuz,  Bart.,  and  Henry  N.  Smith,  then  being  brewers  and  co- 
partners in  trade.  The  plaintiff  had  afterwards  purchased  the 
reversion  from  trustees  under  Saxby 's  will ;  the  defendant  Perkins 
was  undertenant  in  possession,  and  the  other  defendants  were  the 
present  partners  in  the  brewery,  in  whom  the  lease  had  become 
vested,  and  who  appeared  to  defend  as  landlords.  The  lease  con- 
tained, in  addition  to  the  general  covenant  to  keep  in  repair,  the 
following  clause :  ^  It  shall  and  may  be  lawful  to  and  for 
\^  93]  William  Saxby,  his  heirs  *  and  assigns,  twice  or  oftener  in 
every  year  during  the  said  term,  at  all  seasonable  times  in 
the  day,  to  enter  upon  the  tenement  and  premises  hereby  demised, 
or  any  part  thereof,  to  view,  search,  and  see  the  state  and  condi- 
tion thereof,  and  of  all  decays,  defects,  and  wants  of  reparation 
and  amendment,  which  upon  every  such  view  or  views  shall  be 
found,  to  give  or  leave  notice  or  warning,  in  writing,  at  or  upon 
the  said  demised  premises,  unto  or  for  the  said  Sir  Henry  Meux 
and  Henry  N.  Smith,  their  executors,  &c.,  to  repair  and  amend 
the  same  within  three  calendar  months  then  next  following, 
within  which  said  time  or  space  of  three  calendar  months  next 
after  every  such  notice  or  warning  shall  be  so  given  or  left,  as 
aforesaid,  they,  the  said  Sir  Henry  Meux  and  Henry  N.  Smith, 
for  themselves,  their  executors,  &c. ,  do  hereby  covenant  with  the 
said  William  Saxby,  his  heirs,  &c. ,  to  repair  and  amend  all  such 
decays,  defects,  and  wants  of  reparation  and  amendment  accord- 
ingly. "  There  was  also  a  clause  for  re-entry  on  breach  of  any  of 
the  covenants  in  the  lease. 

On  the  22nd  of  January,  1866,  the  plaintifif  sent  a  letter  to 
Perkins,  in  these  terms :  "  I  beg  to  hand  you  a  specification  for 
works  to  be  done  at  the  *  Jolly  Sailor. '  *  Enclosed  in  the  letter 
was  the  specification.  On  the  29th  of  January  the  plaintiff  sent 
the  following  notice  to  the  lessees,  Messrs.  Meux  &  Co.  :  "  I  hereby 
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give  you  notice  to  repair  the  house  and  premises  called  the  '  Jolly 
Sailor, '  South  Norwood,  in  accordance  with  the  covenants  in  a 
lease  granted  by  Mr.  William  Saxby  to  Sir  Henry  Meux,  Bart. ,  and 
others,  dated  18th  of  July,  1835,  and  I  have  left  the  specification 
with  Mr.  Perkins,  at  the  '  Jolly  Sailor,  *  for  that  purpose. "  On 
the  27th  of  April,  before  the  expiration  of  three  calendar  months 
from  the  giving  of  this  notice,  the  premises  still  being,  as  the 
plaintiff  alleged,  out  of  repair,  this  action  was  commenced.  Two 
days  previously  the  plaintiff  had  received  the  rent  due  up  to  the 
25th  of  March.  Under  these  circumstances  a  verdict  was  entered 
for  the  plaintiff,  with  leave  to  move  to  enter  it  for  the  defendants, 
on  the  ground  that  the  giving  of  the  notice  of  the  29th  of  January 
was  a  waiver  of  the  forfeiture. 

A  rule  having  been  obtained  accordingly, 

Denman,  Q.  C,  and  Shaw  showed  cause.  — The  cove- 
nants in  the  *  lease  are  independent,  and  the  landlord  may  [*  94] 
rely  on  either.  Baylis  v.  Le  Gros,  4  C.  B.  (N.  S. )  537. 
The  notice  given  was  in  general  terms,  and  not  as  in  Doe  d,  More^ 
craft  V.  Meux^  4  B.  &  C.  606  (p.  760,  ante)^  a  notice  to  repair 
*  within  three  montha  "  It  calls  upon  the  lessees  to  repair,  *  in 
accordance  with  the  covenants."  The  landlord  thus  shows  an 
intention  to  rely  on  all  his  rights  under  the  lease.  The  case  is 
similar  to  Boe  ex,  d,  Goathj  v.  Payne,  2  Camp.  520. 

[Channell,  B.  —  In  Doe  d,  Morecraft  v.  Meux  rent  was  paid  and 
received,  as  here,  between  the  giving  of  the  notice  and  the  eject- 
ment It  may,  perhaps,  have  been  considered  that  the  receipt  of 
rent  was  a  waiver  of  the  forfeiture.  According  to  the  judgment 
of  Bayley,  J. ,  in  that  case,  that  circumstance  seems  to  have  influ- 
enced the  decision.] 

The  forfeiture  is  a  continuing  one,  so  that  the  receipt  of  rent 
is  immaterial.  Moreover,  the  only  act  of  waiver  relied  on  in  this 
case  is  the  giving  of  the  notice. 

Garth,  Q.  C. ,  and  Thesiger,  in  support  of  the  rula  —  The  notice 
of  the  29th  must  be  construed  with  reference  to  that  of  the  22nd, 
which  was  only  invalid  because  directed  to  the  undertenant,  and 
clearly  applied  to  the  restricted  covenant  in  the  lease  alone.  Roe 
ex,  d.  Ooatly  v.  Payne  is  distinguishable.  There  the  notice  was 
to  repair  forthwith,  and  was  therefore  applicable,  on  the  face  of 
it,  to  the  general  covenant 

[Kelly,  0.  B.  — The  notice  here  is  to  repair  "  in  accordance 
with  the  covenants,"  in  the  plural.] 
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Upon  a  true  construction  of  it^  nevertheless,  it  is  not  clearly 
and  unequivocally  a  general  notice,  and  in  case  of  doubt  it'diould 
be  construed  i^;ain8t  the  landlord. 

Eellt,  G.  R  —  I  am  of  opinion  that  this  verdict  should  not  be 
disturbed.  The  lessee  has  in  his  lease  covenanted  generally  to 
keep  the  premises  in  repair,  and  in  case  of  his  committing  a  breach 
there  is  a  condition  for  re-entry  by  the  lessor.  There  is  also  in 
the  lease  a  proviso  or  covenant  ihat  the  lessor  may  enter  to  inspect 
the  premises,  and  in  case  he  should  lind  tliem  out  of  repair, 
[*  95]  give  notice  to  the  lessees  to  repair  within  three  *  months. 
These  being  the  terms  of  the  lease,  the  lessor  gave  two 
notices.  The  first  could  not  be  relied  on  because  it  was  not  prop- 
erly directed.  The  second  was  accordingly  given,  and  required 
the  lessees  to  repair  the  premises,  "  in  accordance  with  the  cove- 
nants "  of  the  lease.  This  notice  having  been  given,  the  repairs, 
we  must  take  it  for  the  present  purpose,  were  not  effected,  and 
ejectment  was  brought  It  is  contended  on  the  part  of  the  defend- 
ants that  the  notice  must  be  taken  to  refer  to  the  second  covenant 
to  repair,  and  that  the  landlord  was  bound  to  continue  the  tenancy 
for  three  months  after  giving  it  I  cannot  assent  to  that  proposi- 
tion. The  case  of  Doe  d.  Morecra/t  v.  Meux,  4  B.  &  C.  606  (p. 
760,  ante),  does  not  apply  to  this  case,  for  there  the  notice  was 
specific  to  repair  "  within  three  montha  *  If,  therefore,  it  had 
been  held  to  apply  to  the  general  covenant,  it  would  have  deluded 
the  tenant  But  here  the  notice  is  general  in  its  terms,  and  similar 
to  that  which  in  Boe  ex,  d.  Ooatly  v.  Payne  was  held  to  have  no 
effect  on  the  right  of  entry  for  a  breach  of  the  general  covenant 
The  only  difference  between  the  two  cases  is,  that  here  the  notice 
is  general,  "  to  repair  in  accordance  with  the  covenants ;  *  there 
it  was  td  repair  "  forthwith, "  agreeably  to  the  covenant  in  the 
lease.  But  a  notice  to  repair  generally  is,  in  effect,  a  notice  to 
repair  as  soon  as  may  be  —  forthwith,  or  in  a  reasonable  time. 
Both  notices  have  the  same  legal  effect  I  regard  this,  therefore, 
as  the  ordinary  case  of  a  general  covenant  in  a  lease,  with  a  pro- 
viso for  the  landlord  to  enter  in  the  event  of  a  breach.  He  has 
pursued  the  usual,  though  not  necessary,  course  of  giving  his 
tenant  notice  to  repair.  But  he  does  not  thereby  lose  his  right  of 
entry  if  the  repairs  are  not  effected  by  the  tenant 

Ghannell,  B.  —  For  the  purposes  of  this  argument  it  is  admitted 
that  the  premises  are  out  of  repair.     That  circumstance  makes  a 
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primd  /(me  case  of  forfeiture  under  the  covenants  of  the  lease. 
The  question  is,  whether  that  forfeiture  was  waived,  and  the  answer 
depends  on  the  covenants  in  the  lease,  and  the  terms  of  the  notices 
to  repair.  Taking  the  dicta  of  Bayley  and  Holroyd,  JJ.  ,  in  Doe 
d.  Moreeraft  v.  Meux,  4  B.  &  C,  at  pp.  609,  610  (p.  760, 
ante),  as  correct,  I  do  not  *  think  they  apply  to  the  facts  [*96] 
of  the  present  case.  I  am  of  opinion  that  there  has  been  no 
waiver  of  the  forfeiture,  and  that  this  rule  should  therefore  be 
discharged. 

PiGOTT,  B.  —  I  am  of  the  same  opinion.  I  do  not  think  the 
notice  of  the  29th  of  January  amounted  to  a  waiver  of  the  for- 
feiture incurred  by  breach  of  the  general  covenant  to  keep  the 
premises  in  repair.  Bule  discharged. 

ENGLISH  NOTES. 

On  the  former  branch  of  the  rule  see  also  Doe  d.  Bankin  v.  Brindlei/, 
Ko.  40,  p.  582,  ante. 

A  lease  of  lands  contained  a  general  covenant  by  the  lessee  to  repair, 
and  also  a  covenant  that  the  lessor  might  give  the  lessee  notice  of  all 
defects  and  wants  of  repair,  and  if  the  lessee  did  not  repair  the  said 
defects  within  two  months,  the  lessor  might  enter  and  do  the  repairs 
himself,  the  expense  of  which  the  lessee  should  repay  at  the  time  of 
paying  his  next  rent,  and  in  default  the  lessor  might  distrain  as  for 
rent  in  arrear.  There  was  also  a  power  to  re-enter  upon  breach  of  any 
covenant.  The  premises  being  out  of  repair,  the  lessor  gave  notice  to 
repair  within  six  months,  and  in  default  the  premises  would  be  put  in 
repair  and  the  lessee  charged  with  the  costs,  &c.  After  the  expiry  of 
the  six  months  the  lessor  gave  notiqe  that  if  certain  terms  were  not 
accepted  within  three  days,  the  lessor  must  be  prepared  to  fulfil  all  the 
covenants  of  the  lease.  In  a  subsequent  action  of  ejectment  by  the 
lessor  for  breach  of  the  covenants,  it  was  held  that  the  lessor  had 
elected  to  perform  the  repairs  and  charge  the  lessee  with  the  expense ; 
that  the  general  power  to  re-enter  was  not  revived  by  the  three  days' 
notice ;  and  therefore  that  the  plaintiff  could  not  enforce  a  forfeiture. 
Doe  d.  DeButzen  v.  LewU  (1836),  5  Ad.  &  Ell.  277. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.,  c. 
41),  s.  14,  it  is  enacted  that  "  (1)  A  right  of  re-entry  or  forfeiture  under 
any  proviso  or  stipulation  in  a  lease,  for  a  breach  of  any  covenant  or 
condition  in  the  lease,  shall  not  be  enforceable  by  action,  or  otherwise, 
unless  and  until  the  lessor  serves  on  the  lessee  a  notice  specifying  the 
particular  breach  complained  of,  and,  if  the  breach  is  capable  of  remedy, 
requiring  the  lessee  to  remedy  the  breach,  and  in  any  case  requiring 
the  lessee  to  make  compensation  in  money  for  the  breach,  and  the  lessee 
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fails  within  a  reasonable  time  thereafter  to  remedy  the  breach,  if  it  is 
capable  of  remedy,  and  to  make  reasonable  compensation  in  money^  to 
the  satisfaction  of  the  lessor,  for  the  breach.'' 

By  sub-section  (2)  it  is  enacted  that  pending  any  proceedings  for  en* 
forcing  forfeiture,  the  lessee  may  apply  to  the  Court  for  relief,  and  the 
Court  may  grant  relief  on  such  terms  as  to  costs  or  otherwise  as  the 
Court  think  fit. 

By  sub-section  (3)  a  "  lease  '*  includes  underlease  or  grant  at  a  fee- 
farm  rent.    And  the  terms  'Messor  "  and  '*  lessee  "  includes  assigns,  &c. 

By  sub-section  (6)  the  section  does  not  extend  to  a  covenant  or  con- 
dition against  assigning  or  subletting.  And  by  sub-section  (8)  it  does 
not  affect  the  law  relating  to  re-entry  or  for  forfeiture  or  relief  in  case 
of  non-payment  of  rent.  By  sub-section  (9)  the  section  applies,  to 
leases  made  before  as  well  as  after  the  commencement  of  the  Act,  and 
has  effect  notwithstanding  any  stipulation  to  the  contrary. 

In  the  case  of  an  agreement  for  a  lease  of  which  a  Court  of  equity 
would  decree  specific  performance,  the  matter  will  be  treated  as  if  there 
were  such  a  lease  in  existence.  Per  Lord  Esheb,  M.  B.,  in  Swain  v. 
Ayres  (C.  A.  1888),  21  Q.  B.  D.  289,  292,  57  L.  J.  Q.  B.  428,  430,  36 
W.  E.  798 ;  Strong  v.  Stringer  (1889),  61  L.  T.  470 ;  Lowther  v. 
Heaver  (C.  A.  1889),  41  Ch.  D.  248,  58  L.  J.  Ch.  482,  60  L.  T.  310, 
37  W.  R.  465.  But  the  section  of  the  Act  does  not  apply  where  there 
is  no  present  title  to  specific  pei'formance ;  nor  where  the  tenant  is  in 
possession  merely  as  a  tenant  from  year  to  year  on  such  of  the  terms  of 
a  lease  as  apply  to  such  a  tenancy.  Swain  v.  AyreSy  supra ;  Coats-' 
worth  V.  Johnson  (C.  A.  1886),  55  L.  J.  Q.  B.  220,  54  L.  T.  620. 

Where  the  premises  have  been  put  into  repair  within  a  reasonable 
term  after  service  of  the  notice,  the  Court  will  not  require  the  lessee  to 
pay,  "  as  compensation  "  under  sub-section  (1),  the  expense  incurred  by 
the  lessor,  before  issuing  a  writ  of  ejectment,  in  consulting  a  surveyor 
and  solicitor.  Skinner's  Co.  v.  Knight,  1891,  2  Q.  B.  542,  60  L.  J.  Q. 
B.  629,  65  L.  T.  240,  40  W.  R.  57. 

It  has  been  decided  by  North,  J.,  that  the  demand  of  compensation 
required  by  section  14  (1)  of  the  Conveyancing  and  Law  of  Property 
Act  to  be  made  along  with  the  notice  is  sufficient,  although  the  only 
compensation  demanded  was  the  surveyors'  and  solicitors'  fees,  which, 
according  to  Skinner's  Co,  v.  Knight,  supra^  could  not  have  been  re- 
covered if  the  premises  had  been  put  in  repair.  Lock  v.  Pearce,  1892, 
2  Ch.  328,  61  L.  J.  Ch.  606,  67  L.  T.  164,  40  W.  R.  508. 

Where  premises  comprised  in  a  lease  under  which  the  lessee  has  cove- 
nanted to  repair  are  taken  for  public  purposes  under  the  powers  of  an 
expropriating  statute,  the  lessee  is  liable  to  his  landlord  on  the  cove- 
nants up  to  the  time  when  the  property  is  conveyed  to  and  possession 
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taken  by  the  undertakers  of  the  public  works.  Mills  v.  Guardians  of 
East  London  Unum  (1872),  L.  K  8  C  P.  79,  42  L.  J.  C.  P.  46,  27  L. 
T.  657,  21  W.  R.  142. 

Where  a  lessee  had  let  premises  by  underlease  with  a  general  cove- 
nant to  repair ;  and,  the  premises  being  out  of  repair,  the  lessee  had 
entered  and  put  the  premises  into  repair  to  avoid  forfeiture  under  his 
own  lease:  in  an  action  by  the  lessee  against  the  underlessee  to  recover 
the  cost  of  these  repairs,  it  was  held  that  he  could  only  recover  nominal 
damages  for  the  breach,  since  by  having  done  the  necessary  repairs 
no  injury  had  been  sustained  to  the  reversion  at  the  time  the  action  was 
brought.  WiUiams  v.  Willianu  (1874),  L.  R.  9  C.  P.  669,  43  L.  J.  C. 
P.  382,  30  L.  T.  638,  22  W.  R  706. 

AMERICAN  NOTES. 

Doe  V.  Meux  is  cited  iu  Wood  on  Landlord  and  Tenant,  sects.  620,  369,  and 
Few  V.  Perkinsy  at  sect.  368;  Doe  v.  Meux,  in  Pingrey  on  JEteal  Property,  sect. 
322 ;  both  oases  in  Taylor  on  Landlord  and  Tenant. 

Covenants  by  the  lessee  absolutely  to  repair  and  yield  up  in  repair,  and  to 
repair  on  notice,  are  distinct.  Kling  v.  Dress,  5  Robertson  (N.  Y.  Super.  Ct.), 
525.  But  in  Ball  v.  Wyeth,  8  Allen  (Mass.X  275,  a  covenant  to  repair  was  held 
qualified  by  a  covenant  to  quit  and  deliver  up,  &c.,  wear  and  tear  and  casualties 
excepted. 


No.  67.— BAEEOW  t;.  ISAACS, 
(c.  JL.  1890.) 

RULE. 

Where  a  lease  contains  a  covenant  (with  a  condition  of 
re-entry  on  breach)  **  not  to  assign  or  sublet  without  the 
consent  of  the  landlord  first  had  and  obtained/'  and  an 
agreement  by  the  landlord  that  his  consent  should  "  not 
be  arbitrarily  withheld  in  the  case  of  a  respectable  and 
responsible  person,"  —  if  the  tenant  does  sublet  without 
supplying  for  the  landlord's  consent,  he  cannot  be  relieved 
against  forfeiture  by  showing  that  the  sublessee  is  a  respect- 
able and  responsible  person,  and  that  the  omission  to  apply 
for  the  landlord's  consent  was  by  inadvertence. 
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Barrow  y.  Isaacs  and  Son. 

1891,  1  Q.  B.  417-430  (s.  c.  60  L.  J.  Q.  B.  179;  64  L.  T.  686;  39  W.  R.  338).. 

[417]  Right  of  Be-entry.  —  Covenant  not  to  assign  without  LcmdlorcPs  Con- 
sent, —  Forfeiture, 

Id  a  lease  for  years  the  lessees  covenanted  not  to  underlet  the  premises,  or 
any  part  thereof,  without  the  consent  in  writing  of  the  lessor,  which  consent  the 
lessor  agreed  should  not  be  arbitrarily  withheld  in  the  case  of  a  respectable  or 
responsible  person,  and  power  to  reenter  was  given  to  the  lessor  in  case  the 
lessees  did  not  well  and  truly  observe  and  perform  their  covenants.  The  lessees 
underlet  part  of  the  premises  without  obtaining  or  asking  for  the  lessor's  consent. 
The  underlease  was  prepared  by  their  solicitor,  who  omitted  to  look  at  the  head 
lease,  and  forgot  that  it  contained  the  covenant  not  to  underlet  without  consent. 
Both  the  lessees  and  their  underlessees  were  respectable  and  responsible  per- 
sons, and  no  injury  was  done,  or  likely  to  be  done,  to  the  lessor  by  reason  of  the 
underlease,  nor  could  he  have  had  any  valid  objection  to  it  if  his  consent  had 
been  asked.  In  an  action  by  the  lessor  to  recover  possession  of  the  premises 
for  breach  of  the  covenant,  — 

Hddj  that  the  omission  to  ask  the  lessor's  consent  was  not  a  mistake  in 
respect  of  which  the  Court  would  grant  the  lessees  equitable  relief  against 
forfeiture  for  breach  of  the  covenant,  and  therefore  that  the  plaintiff  was  entitled 
to  succeed  in  the  acdon. 

Appeal  from  a  decision  of  Day,  J.,  giving  judgment  for  the 
plaintiff  in  an  action  for  the  recovery  of  land. 

The  facts  sufficiently  appear  in  the  head-note  to  this  report,  and 
they  are  fully  stated  in  the  judgments  delivered  by  the  Court  of 
Appeal  (pp.  771,  775,  infra).  The  arguments  of  counsel  also 
sufficiently  appear  in  the  same  judgments. 

1890,  Nov.  18,  19.  Pollard  (R  Isaacs  with  him),  for  the 
defendants. 

Channell,  Q.  C.  (H.  A  Forman  with  him),  for  the  plaintiff. 

[The  following  cases  were  cited  in  addition  to  those  men- 
tioned in  the  judgment  of  Kay,  L.  J.  (1891,  1  Q.  B.  422,  423) : 
Sear  v.  House  Property  and  Investment  Society,  16  Ch.  D.  387; 
Treloar  v.  Bigge,  L.  R  9  Ex.  151 ;  West  v.  Doll,  L  R  5  Q.  B. 
460;  JTacAv.  Leonard,  9  Mod.  91 ;  Wafer  v.  Mocato,  9Mod- 
[*418]  112;  Rosev.  •  Rose,  Amh,  331;  Eaton y,  Lyon,  3  Yes.  689; 
Sanders  v.  Pope,  12  Ves.  282;  Bracebridge  v.  Buckley, 
2  Price,  200;  Bargent  v.  Tliowpson,  9  Jur.  1192,  4  Giff.  473; 
Hughes  v.  Metropolitan  Ry.  Co.,  1  C.  P.  D.  120,  2  App.  Cas.  439; 
Gregory  y.  Wilson,  9  Hare,  683;  Reynolds  y.  Pitt,   19  Ves.    134; 
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Orem  v.  Bridges,  4  Sim.  96 ;  Job  v.  Banister,  2  K.  &  J.  374 ; 
Nokes  V.  Gibbon,  3  Drew.  681 ;  Shearman  v.  McGregor,  11  Hare, 
106;  Townsend  v.  Crowdy,  8  C.  B.  (N.  a)  477;  Peac^  v.  Duke 
of  Somerset,  2  W.  &  T.,  3rd  ed.,  p.  979,  1  Str.  447;  WUlmott  v. 
Barber,  15  Ch.  D.  96;  Rogers  v.  Ingham,  3  Ch.  D.  351.] 

Citr.  adv.  vult 

1890,  Dec.  19.     Lord  Esher,  M.  R  — In  this  case  the  plaintiff 
had  let  to  the  defendants  valuable  premises  in  the  city  of  London, 
under  a  lease  which  contained  a  stipulation  that  the  lessees  should 
not  imderlet  without  the  consent  in  writing  of  the  plaintiff;  and 
there  was  a  right  of  re-entry  for  breach  of  any  of  the  covenants  in 
the  lease.     The  plaintiff  brings  his  action  against  the  defendants 
claiming  a  right  to  re-enter  under  that  stipulation.     The  defend- 
ants had  underlet  part  of  the  demised  premises.     They  had  left 
the  matter  in  the  hands  of  their  solicitor  to  prepare  the  underlease. 
The  solicitor  was  at  the  moment  away  from  his  office  —  I  believe 
out  of  London  —  and  his  clerk  drew  the  underlease  without  look- 
ing at  the  superior  lease,  and  he  forgot  the  stipulation  in  the 
superior  lease  which  required  that  the  landlord's  consent  in  writ- 
ing was  necessary  to  an  underletting.     That  stipulation  also  pro- 
vided, that  although  the  consent  of  the  landlord  was  necessary, 
he  was  not  arbitrarily  to  refuse  his  consent     But,  as  the  matter 
stood,  his  consent  was  never  asked.     It  was  argued  by  the  defend- 
ants' counsel  that  the  covenant  not  to  underlet  without  the  land- 
lord's consent  was  a  negative,  not  an  affirmative  covenant,  and 
that  therefore  the  stipulation  for  re-entry  for  breach  of  covenant 
did  not  apply.     But  I  think  that  that  proposition  is  dis- 
posed of  because  the  word  *  observe  "  as  well  *  as  "  perform  *  [*419] 
has  been  put  in  the  stipulation,  though  I  doubt  whether  it 
was  necessary  to  put  that  word  in.     However,  the  stipulation  for 
re-entry,  as  it  stands,  clearly  applies  to  a  negative  as  much  as  to 
an  affirmative  covenant.     There  was  also  a  discussion  as  to  what 
was  the  meaning  of  the  stipulation  that  the  superior  landlord 
should  not  arbitrarily  refuse  his  consent     I  take  that  to  mean  that 
he  should  not  wholly  unreasonably  refuse  his  consent     In  the 
present  case  the  defendants  were  people  of  the  highest  class  in  the 
city  of  London.     The  subletting  by  them  was  to  a  person  of  nearly 
equal  position  in  the  city  of  London.     No  alteration  of  any  kind 
was  made  in  the  premises.     There  was,  therefore,  nothing  to  be 
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was  no  negligence  of  the  party  affected.  It  cannot  be  suggested, 
and  never  has  been  suggested,  that  Sir  Henry  Isaacs  was  guilty  of 
negligence.  All  that  can  be  suggested  is  that  he  did  what  such 
a  person  would  naturally  do  —  leave  the  matter  to  his  solicitor. 
But  there  was  negligence  by  the  lessee's  agent  in  not  looking  at 
the  superior  lease.  Is  the  negligence  of  an  agent  invariably  to 
prevent  a  Court  of  equity  giving  relief,  assuming  that  that  negli- 
gence has  done  no  harm  at  all,  or  that  it  has  done  harm  which 
can  be  immediately  compensated  ?  I  should  be  very  sony  to  hold 
that  as  a  fixed  rule.  Supposing  that  what  was  required  was,  not 
that  consent  to  the  underletting  should  be  required  and  given,  but 
that  a  notice  only  should  be  given ;  and  supposing  a  man  who  has 
a  valuable  property,  or  a  valuable  lease,  writes  out  the  notice, 
gives  it  to  an  agent  to  deliver,  whom  he  has  every  reason  to  sup- 
pose will  do  what  is  right,  and  that  agent  negligently  omits  to 
give  the  notice.  If  an  action  were  brought  against  any  one  for  the 
negligence,  there  being  no  damage  done,  it  could  not  be  main- 
tained. Nevertheless,  it  is  suggested  that  equity  could  not  relieve. 
I  object  to  that  proposition.  I  cannot  find  any  case  in  equity 
which  so  decides,  and  I  decline  to  think  that  it  is  a  true 
proposition. 

If,  therefore,  I  had  been  alone  in  this  case,  I  should, 
[*  422]  notwithstanding  *  the  negligence,  if  there  was  a  mistake, 
have  relieved  immediately.  But,  as  I  have  said  before,  I 
do  not  think  that  this  is  a  case  of  mistake ;  it  is  a  case  of  mere 
forgetfulness,  and  as  I  come  to  the  conclusion,  after  the  best  con- 
sideration that  I  can  give  to  the  matter,  that  mere  forgetfulness  is 
not  mistake,  then  this  proposed  relief  does  not  come  under  any 
head  of  equity  which  the  Courts  have  ever  administered.  The 
plaintiff,  therefore,  is  entitled  to  exercise  the  right  of  re-entry 
which  the  law  has  given  him,  and  the  defendants  have  no  remedy. 

For  these  reasons,  I  think  that  the  plaintifif  must  have  judg- 
ment, and  that  this  appeal  must  be  dismissed. 

Lopes,  L  J.  — The  conclusion  at  which  I  have  arrived  is  em- 
bodied in  the  judgment,  which  Kay,  L.  J.,  is  about  to  deliver,  in 
which  judgment  I  entirely  agree. 

The  following  judgment  was  read  by 

Kay,  L.  J.  —  The  plaintiff  is  a  lessor  who  has  brought  an  action 
of  ejectment  upon  a  power  of  re-entry  in  the  lease  for  breach  of  a 
covenant  against  assigning  or  underletting  without  consent 
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The  lease,  dated  August  12,  1881,  was  of  a  warehouse  in  the 
city  to  Sir  Henry  Isaacs  and  his  brother,  trading  as  Messrs.  Isaacs 
&  Son,  and  the  power  of  re-entry  is  in  case  the  lessees  *  do  not 
well  and  truly  observe  and  perform  *  their  covenants.  The  cove- 
nant alleged  to  have  been  broken  is  "  not  to  assign,  underlet,  or  part 
with  the  possession  of  the  premises,  or  any  part  thereof,  without 
such  consent  as  aforesaid,  which  consent  the  lessor  hereby  agrees 
shall  not  be  arbitrarily  withheld  in  the  case  of  a  respectable  and 
responsible  person.  *  Such  consent  as  aforesaid  is  expressed  a  few 
lines  earlier  in  a  preceding  covenant  thus :  "  without  the  license 
and  consent  in  writing  of  the  lessor,  his  executors,  administrators, 
and  assigns^  for  that  purpose  first  had  and  obtained. "  The  gram- 
matical construction,  therefore,  is,  that  the  consent  to  assign  must 
be  first  had  and  obtained,  and  I  think  the  nature  of  the  case  would 
make  this  clear  without  the  words,  "  first  had  and  obtained.  *  If 
it  had  simply  been  "  shall  not  assign  without  the  lessor's  consent, ' 
that  would,  primd  facie,  mean  a  consent  obtained  before 
the  assignment  It  seems  that  *  the  original  lease  was  [*  423] 
left  by  Messrs.  Isaacs  with  their  solicitor,  Mr.  Sydney, 
who  kept  it  in  a  safe  of  which  he  had  the  key.  Some  years  ago 
Messrs.  Isaacs  underlet  part  of  the  ground  floor  of  the  warehouse 
to  a  tenant  named  Francis,  and  on  this  occasion  the  plaintiff's 
consent  was  applied  for  and  obtained.  He  went  to  Sydney's  office 
and  signed  a  written  consent  Becently  Messrs.  Isaacs  were 
desirous  of  underletting  another  portion  of  the  premises  to  persons 
named  Henderson  and  Liddell,  and  instructed  Sydney  to  prepare 
a  proper  underlease.  He  being  temporarily  absent,  the  matter  was 
conducted  by  his  clerk.  Gamble,  who  had  not  got  the  lease  or  any 
copy  of  it,  and  who  prepared  a  fresh  underlease  from  a  copy  of 
that  to  Francis,  which  did  not,  upon  the  face  of  it,  notice  the 
necessity  of  obtaining  the  plaintiff's  consent  Gamble  was  igno- 
rant of  the  necessity.  Before  the  underlease  was  signed,  however, 
Sydney  returned,  and  the  completion  of  the  matter  was  managed 
by  him.  He  made,  in  his  own  writing,  certain  alterations  in  the 
draft,  and  obtained  the  execution  of  the  underlease.  He  had  for- 
gotten that  the  plaintiff's  consent  was  necessary,  and  omitted  to 
look  at  the  lease  to  Messrs.  Isaacs,  which  was  in  his  safe ;  and, 
accordingly,  the  matter  was  concluded  without  the  consent  of  the 
plaintiff  being  obtained  or  asked  for.  Mr.  Sydney  in  his  evidence 
said  that  it  was  usual  in  such  a  case  to  examine  the  original  lease ; 
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but  he  supposed  that  Gamble  had  done  all  that  was  necessaiy. 
He  added,  with  a  frankness  which  was  creditable  to  him,  that  no 
doubt  the  omission  to  look  at  thfe  lease  was  great  neglect  There 
was,  therefore,  pHmd  facie,  a  breach  of  the  covenant  not  to  under- 
let without  the  plaintiff's  consent  The  plaintiflf  did  not  discover 
what  had  been  done  till  October,  1889,  when,  passing  aloi^  the 
street,  he  saw  the  names  of  Henderson  &  Liddell  put  up  on  the 
door.  He  communicated  with  Messrs.  Isaacs  without  delay ;  and 
they,  by  letter  dated  October  30,  1889,  applied  for  his  consent  to 
what  they  had  done.  This  he  refused  by  a  letter  of  October  31, 
1889.  The  plaintiff  admits  that  Henderson  &  Liddell  are  respect- 
able and  responsible  persons,  and  it  has  been  argued  that,  this 
being  so,  his  consent  was  not  required.     I  do  not  agree  with  that 

argument  The  terms  of  the  covenant  are  quite  clear.  If 
[*424]   the  intended  lessees  are  respectable  *  and  responsible  per^ 

sons  the  consent  is  not  to  be  "  arbitrarily  withheld. " 
Those  words  simply  mean  that  the  consent  must  be  asked  for 
before  the  assignment,  and  that  it  may  be  withheld,  even  though 
the  intended  lessees  are  proper  pereons,  if  such  withholding  is  not 
arbitrary.  Many  cases  may  be  supposed  in  which  it  would  not 
be.  Bespectable  and  responsible  persons  might  desire  to  carry  on 
a  trade  which  would  be  injurious  to  the  plaintiff,  or  which  would 
depreciate  the  property.  The  plaintiff  might  have  valid  reasons 
for  objecting  to  an  underlease  of  a  portion  only  of  the  warehouse. 
The  underlessees  might  wish  to  use  it  for  some  purpose  not  being 
a  trade,  which  would  altogether  change  the  character  of  the 
premises,  and  many  other  reasons  for  objecting  might  be  sug- 
gested. Another  point  made  was  that  the  proviso  for  re-entry 
refers  only  to  the  breach  of  affirmative  and  not  of  negative  cove- 
nants. This  is  founded  on  certain  obiter  dicta  in  Hyde  v.  Warden, 
3  Ex.  D.  72.  Speaking  for  myself,  I  should  think  that  an  ex- 
tremely narrow  construction  if  the  word  **  perform  "  only  had  been 
used.  **  Perform  "  has  not  necessarily  an  active  meaning.  We 
say  that  a  man  performs  his  duty  by  not  answering  revilings,  by 
being  silent  when  he  ought  not  to  speak,  and  by  many  other 
abstentions  from  acting  as  well  as  by  active  proceedings.  But 
where  the  words  are  **  observe  and  perform, "  as  here,  there  is  no 
reasonable  ground  for  confining  those  words  to  the  breach  of  an 
affirmative  covenant  Then  if.  as  I  think,  there  was  a  clear  breach 
of  the  covenant,  and  a  consequent  right  in  the  plaintiff  to  re-enter, 


K.  C.  VOL.  XV.]        SECT.  IV.  —  COVENANTS  IN  LEASES.  777 

Vo.  er.  — Bumr  ▼.  Lwaoi,  1891, 1  Q.  B.  484,  480. 

is  this  a  case  in  which  equity  would  relieve  against  the  forfeiture  ? 
The  plaintiff  has  been  called,  and  has  not  been  able  to  show  that 
any  actual  damage  has  be^n  done,  or  that  he  has  any  valid  reason 
for  objecting,  if  his  consent  had  been  duly  asked.  Messrs.  Isaacs 
and  Sydney  have  all  deposed  that  at  the  time  of  granting  this 
underlease  they  had  forgotten  —  although  they  certainly  once 
knew  —  that  the  plaintiff's  consent  was  necessary.  Gamble  did 
not  know  this.  It  has  been  argued  (1)  that  this  was  a  mistake 
which  enables  equity  to  relieve  against  the  forfeiture;  (2)  that 
it  would  be  a  proper  exercise  of  that  discretionary  jurisdiction 
to  do  so  in  this  case,  as  no  damage  has  been  done  to  the 
*  plaintiff  by  the  underlease.  I  do  not  desire  to  cast  the  [*  425] 
least  doubt  upon  the  jurisdiction  of  the  Court  to  relieve 
in  cases  of  what  it  calls  mistake ;  what  we  have  to  determine  is 
whether  such  relief  would  be  a  proper  exercise  of  that  jurisdiction 
in  this  case.  Long  ago  Courts  of  equity  assumed  jurisdiction  to 
relieve  against  forfeitures  and  penalties  where  the  only  object  was 
to  secure  payment  of  a  definite  sum  of  money,  even  though  there 
was  no  fraud,  accident,  surprise,  or  mistake.  On  this  principle 
it  relieved  against  payment  of  the  whole  penalty  on  a  money  bond 
before  the  statutes  4  &*  6  Anne,  c.  16,  ss.  12  and  13,  and  8  &  9 
Wm,  III.,  c.  11,  which  enabled  Courts  of  law  to  give  the  same 
relief.  Also  against  forfeiture  for  non-payment  of  rent,  and  by 
statute  4  Geo.  II. ,  c.  28,  its  powers  in  this  respect  were  somewhat 
restricted  by  limiting  the  time  for  their  exercise  to  six  months 
after  execution  in  ejectment  At  first  there  seems  to  have  been 
some  hesitation  whether  this  relief  might  not  be  extended  to 
other  cases  of  forfeiture  for  breach  of  covenants  such  as  to  repair, 
to  insure,  and  the  like,  where  compensation  could  be  made ;  but 
it  was  soon  recognised  that  there  would  be  great  diflBculty  in  esti- 
mating the  proper  amount  of  compensation;  and,  since  the  decision 
of  Lord  Eldon  in  Hill  v.  Barclay,  18  Ves.  56,  it  has  always  been 
held  that  equity  would  not  relieve,  merely  on  the  ground  that  it 
could  give  compensation,  upon  breach  of  any  covenant  in  a  lease 
except  the  covenant  for  payment  of  rent.  But  of  course  this  left 
unaffected  the  undoubted  jurisdiction  to  relieve  in  case  of  breach 
occasioned  by  fraud,  accident,  surprise,  or  mistake.  At  present 
the  only  one  of  these  we  have  to  deal  with  is  mistake ;  and  the 
questions  are,  (1)  whether  the  facts  I  have  described  amount  to 
mistake ;  and,  if  so,  (2)  whether  in  its  discretion  the  Court  will 
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relieve.  Very  wisely,  as  I  presume  to  think,  the  Courts  have 
abstained  from  giving  any  general  definition  of  what  amounts  to 
mistake.  It  is  an  easily  arguable  question  whether  mere  forget- 
fulness  of  such  a  covenant  —  even  if  not  negligent  —  can  properly 
be  called  mistake.  The  case  of  Kelly  v.  Solari,  9  M.  &  W.  54, 
however,  and  the  observation  of  Lord  Blackbukn  in  the  House  of 

Lords  in  Brownlie  v.  Campbell,  5  App.  Cas.  952,  establish 
[*  426]  that,  in  *  an  action  to  recover  money  paid  by  mistake,  it 

is  sufficient  to  prove  that  at  the  time  of  the  payment  the 
person  paying  was  actually  ignorant  that  the  money  was  not  due, 
although  he  had  the  means  of  knowledge,  and  it  was  owing  to  his 
own  carelessness  or  forgetfulness  that  he  was  in  fact  ignorant 
There,  undoubtedly,  foigetfulness  of  the  previous  payment  is 
treated  as  mistake.  But  in  those  ccuses  the  payee  is  in  possession 
of  money  which  he  had  no  right  to  receive,  and  which  really 
belongs  to  the  person  who  paid  it,  and  no  amount  of  carelessness 
on  his  part  can  justify  the  payee  in  retaining  it  I  feel  great 
difficulty  in  saying  that  if  this  be  mistake  at  law  it  would  not  be 
considered  mistake  in  equity.  It  is  an  entirely  different  question 
whether  on  the  ground  of  such  a  mistake  equity,  in  the  exercise 
of  its  discretionary  jurisdiction,  would  relieve  a  man  from  a  for- 
feiture incurred  by  his  own  gross  carelessness.  VigUantibtis,  non 
dormientibus,  leges  mbveniunt  Equity  is  bound  to  consider  all 
the  circumstances  of  each  case.  To  a  suitor  asking  to  be  relieved 
from  forfeiture,  the  result  of  carelessness  so  gross  that  it  might 
almost  be  called  wilful,  it  can  hardly  be  favourably  disposed.  I 
have  spoken  of  the  right  of  re-entry  of  a  landlord  as  a  "  forfeiture  " 
of  the  lease,  but  the  use  of  the  word  "  forfeiture  "  in  cases  of  this 
kind  is  somewhat  misleading.  This  is  not  like  a  condition  in  a 
will,  non-compliance  with  which  causes  a  forfeiture.  It  is  a  con- 
tract between  landlord  and  tenant  that  if  the  latter  does,  or  omits 
to  do,  certain  specific  acts  then  the  landlord  may  re-enter.  Lord 
Eldon  in  Hill  v.  Barclay,  18  Ves.  62,  dealing  with  Lord  Erskine's 
observations  as  to  relieving  against  breach  of  covenant  to  repair, 
said :  "  A  particular  case  might  perhaps  occur,  such  as  are  put  by 
Lord  Erskinb  in  Sanders  v.  Pope,  12  Ves.  282,  in  which  it  would 
be  demonstrable  that  the  landlord  would  sustain  no  injury  by  the 
relief;  but  it  is  taking  a  prodigious  liberty  with  a  contract  by 
which  a  tenant  has  undertaken  forthwith  to  repair."  I  under- 
stand that  to  mean  that  it  is  a  very  strong  proceeding  for  equity 
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to  interfere  with  the  contract  of  the  parties  that  the  landlord  may 
re-enter  for  breach  of  covenant,  and  that  it  can  only  do  so  in  very 
exceptional  circumstances.  In  Earl  Beauchamp  v.  Winn, 
L.  R  6  H.  L.  223,  *  the  Oourt  of  Chancery  has  refused  to  [*427] 
rescind  an  agreement  which  it  was  sought  to  set  aside  on 
the  ground  of  mistake  common  to  both  parties.  The  mistake 
alleged  on  the  part  of  the  Earl  was  that  he  thought  he  had  merely 
a  right  over  the  surface  of  a  certain  common,  called  East  Common, 
instead  of  being  owner  of  the  soil,  as  he  really  was.  This  depended 
upon  the  doubtful  construction  of  an  ancient  grant  in  1799,  which 
was  among  his  title  deeds,  but  which  the  Lord  Chancellor  was 
of  opinion  he  was  not  guilty  of  any  negligence  in  not  having  con- 
suited.  The  Lord  Chancellor  said  (p.  230) :  *  This  is  not  a  case 
of  mistake,  therefore,  but  of  ignorance;  and  ignorance  resulting 
from  a  party's  own  omission  to  avail  himself  of  information 
within  his  power. "  At  p.  233  he  says :  *  The  cases  in  which 
equity  interferes  to  set  aside  contracts  are  those  in  which  either 
there  has  been  mutual  mistake  or  ignorance  in  both  parties  affect- 
ing the  essence  of  the  contract,  or  a  fact  is  known  to  one  party  and 
unknown  to  the  other,  and  there  is  some  fraud  or  surprise  upon 
the  ignorant  party. "  At  p.  235  the  Lord  Chancellor  adds  that 
if  the  Earl  had  mistaken  his  right  to  the  East  Common,  and  that 
he  was  in  law  the  owner  of  the  soil,  instead  of  having  merely  a 
right  over  the  surface,  there  was  jurisdiction  in  equity  to  set  aside 
the  agreement  The  House  came  to  the  conclusion  that  there  was 
not  any  mistake,  and  afiSrmed  the  decision.  The  Lord  Chancel- 
lor's former  words,  as  to  the  ignorance  not  being  mistake,  are 
probably  a  statement  of  the  argument  which  had  been  addressed  to 
the  House  rather  than  his  own  opinion.  However,  he  carefully 
excepts  the  case  of  ignorance  arising  from  negligence  of  the  person 
who  seeks  relief.  In  the  well-known  case  of  Duhe  of  Beaufort  v. 
Neeld,  12  CI.  &  F.  248,  an  exchange  was  made  of  lands  under  the 
Inclosure  Act,  6  &  7  Wm.  IV.,  c.  115,  s.  35  of  which  Act  requires 
the  consent  in  writing  of  the  proprietor.  The  Duke  of  Beau- 
fort signed  a  written  consent.  The  commissioner  directed  the 
exchange,  and  Neeld  entered  upon  the  lands  exchanged.  The 
Duke  sent  a  written  notice  to  the  commissioner  declaring  that 
his  consent  had  been  signed  under  a  misapprehension.  The 
Duke  then  brought  an  action  of  trespass  and  ejectment,  in 
which  judgment  was  given  against  him.     He  then  filed  a  bill  to 
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[*  428]  rescind  *  the  written  consent  During  the  argument  Lord 
Bkougham  said,  "  Equity  has  not  relieved  against  gross 
improvidence.*  Lord  Lyndhurst,  L.  C,  in  giving  judgment,  said 
that  the  Duke  stated  that,  when  he  signed  the  consent,  he  did  not 
know  that  the  piece  of  land  in  question  was  included  in  it»  because 
it  was  mentioned,  not  by  name,  but  by  a  number  which  referred  to 
a  map  not  then  in  his  possession.  But  he  says  it  was  his  duty 
to  make  inquiry,  and,  *  if  he  did  not  choose  to  exercise  due  cau- 
tion in  that  respect,  he  cannot  turn  round  and  say,  '  I  really  did 
not  know  the  contents  of  the  paper  when  I  signed  it ;  I  signed 
it  incautiously.  *  He  cannot  now  with  propriety  say  that  so  as 
to  free  himself  from  the  consequences  of  his  own  act'  Lord 
Brougham  said :  *  He  need  not  look  if  he  does  not  choose ;  but 
then,  if  he  does  not  look,  he  must  bear  the  penalty  of  being  held 
to  have  looked,  and  if  he  either  shuts  his  eyes  or  carelessly  sees, 
he  shall  not  be  allowed  in  a  Court  of  law  or  equity  to  say,  '  It  is 
a  mistake ;  I  never  knew  it, '  because  he  might  have  known  it, 
and  he  ought  to  have  known  it,  and  if  he  signs  his  name,  and 
could  have  looked,  and  did  not  look,  still  he  is  bound  by  his  act ' 
Lord  Campbell,  in  the  same  case,  said :  "  But  then  we  come  to 
the  consent  which  was  signed  by  the  Duke's  own  hand,  and  at 
that  time  I  believe  what  the  Duke  says,  that  he  was  ignorant  of 
what  he  was  doing.  Because  he  is  a  man  of  unblemished  honour, 
I  have  no  doubt  that  everything  he  says  is  strictly  and  correctly 
true.  But  he  has  the  means  of  knowing;  he  wilfully  shuts  his 
eyes  (I  do  not  say  that  offensively  at  all),  with  the  means  of 
knowledge  within  his  power,  and  it  being  his  duty  to  have  ascer- 
tained the  fact,  can  he  be  heard  to  say,  '  I  was  ignorant ;  relieve 
me  from  the  effects  of  the  mistake  which  I  have  made  '  ? "  The 
equitable  relief  sought  in  that  case  was  refused  partly  on  this 
ground.  It  is  a  decision  of  the  highest  tribunal  that  equity  will 
not  relieve  when  the  mistake  arises  from  the  negligence  of  the 
suitor  who  seeks  its  help. 

I  am  clearly  of  opinion  that  Messrs.  Isaacs  must  be  held  respon- 
sible for  any  negligence  of  Mr.  Sydney.  Their  plea  for  relief 
therefrom,  explicitly  stated,  would  run  thus :  "  We  admit  that  we 
were  aware  of  the  necessity  of  obtaining  the  plaintiff's  consent 
before  making  the  underlease.  The  lease  to  us  which 
[*  429]  *  imposed  that  obligation  was  in  our  possession.  We  had 
forgotten  the  provisions  of  it     The  ordinary  course  of 
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business  required  that  we  should' examine  the  lease  before  granting 
the  underlease.  We  admit  that  we  neglected  to  do  so,  but  we  say 
that  no  harm  has  been  done  to  the  plaintiff,  and  therefore  equity 
should  relieve  against  the  forfeitura"  There  must  have  been 
thousands  of  cases  in  which  leases  have  been  forfeited  owing  to 
non-performance  of  covenants  through  bcmd  fide  forgetfulness. 
Counsel  have  not  cited  to  us,  nor  have  I  been  able  to  find,  a  single 
instance  in  which  relief  has  been  given  under  such  circumstances. 
It  is  impossible  not  to  see  that  such  relief  would  be  an  incentive 
to  negligence.  If  we  were  to  grant  it,  hereafter  lessees  might 
avoid  looking  at  their  leases,  lest  they  should  be  reminded  by 
them  of  obligations  which  it  would  be  more  convenient  to  ignore. 
Many  suits  would  be  instituted  for  relief  upon  this  ground,  which, 
until  now,  is  unknown  in  the  records  of  the  Court  as  one  upon 
which  relief  would  be  granted.  The  course  of  legislation  upon 
this  subject  of  forfeiture  of  leases  by  breach  of  contract  is  most 
significant  At  first,  as  I  have  pointed  out,  the  remedial  juris- 
diction of  equity  against  penalties  was  extended  to  Courts  of 
common  law.  Next,  the  relief  it  gave  in  cases  of  forfeiture  for 
nop -payment  of  rent  was  limited  in  time.  Then  ensued  a  long 
period  in  which  equity  seems  to  have  refused  relief  in  cases  of 
breach  of  any  of  the  other  covenants  in  a  lease.  Very  hard  cases 
occurred,  in  which  unconscionable  landlords  insisted  on  their  legal 
rights.  Especially  hard  were  these  forfeitures  for  breach  of  the 
covenant  to  insure  when  no  damage  had  ensued.  By  22  &  23 
Vict. ,  c.  35,  ss.  4-9,  —  extended  to  Courts  of  common  law  by 
23  &  24  Vict,  c.  126,  —  it  was  enacted  that  *  a  Court  of  equity 
shall  have  power  to  relieve  against  a  forfeiture  for  breach  of  a 
covenant  or  condition  to  insure  against  loss  or  damage  by  fire 
where  no  loss  or  damage  by  fire  has  happened,  and  the  breach  has, 
in  the  opinion  of  the  Court,  been  committed  through  accident  or 
mistake,  or  otherwise  without  fraud  or  gross  negligence,  and  there 
is  an  insurance  on  foot,  at  the  time  of  the  application  to  the  Court, 
in  conformity  with  the  covenant  to  insure,  upon  such  terms  as  to 
the  Court  may  seem  fit "  The  terms  of  that  enactment,  making 
it  lawful  to  give  this  relief  when  the  breach  has  been 
committed  **  through  *  accident  or  mistake,  or  otherwise  [*430] 
without  fraud  or  gross  negligence,"  show  plainly  that 
equity  had  not  been  accustomed  to  relieve  in  such  cases  on  the 
ground  of  accident  or  mistake;  and,  further,  they  provide  that 
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relief  shall  not  be  given,  even  in  cases  of  accident  or  mistake, 
when  there  has  been  gross  negligence.  Now  by  the  Conveyancing 
Act,  1881,  these  enactments  are  repealed;  but  a  locus  peniteniice  is 
given  to  the  lessee  by  requiring,  in  case  of  any  breach  of  covenant, 
that  the  lessor  shall  serve  upon  him  a  notice  specifying  the  breach 
and  requiring  him  to  remedy  it,  and  to  make  compensation  in 
money,  before  exercising  his  right  of  re-entry ;  otherwise  the  High 
Court  may  grant  relief  upon  proper  terms.  But  it  is  expressly 
provided  that  this  does  not  extend  to  a  covenant  against  assigning, 
underletting,  parting  with  the  possession,  or  disposing  of  the  land 
leased.  Forfeiture  for  breach  of  this  covenant  is  left  to  be  dealt 
with  according  to  the  ordinary  law  and  practice  of  Courts  of 
equity. 

Upon  the  whole,  therefore,  assuming,  what  I  do  not  think  it 
necessary  to  affirm  or  deny,  that  the  High  Court  had  jurisdiction 
to  relieve  in  this  case  if  in  its  discretion  it  thought  fit  to  do  so, 
for  the  reason  I  have  given  I  am  of  opinion  that  to  grant  such 
relief  would  not  be  a  proper  exercise  of  that  discretion;  and, 
accordingly,  I  think  that  this  appeal  should  be  dismissed  with 
costs.  Appeal  dismissed. 

AMERICAN  NOTES. 

This  recent  case  has  not  been  cited  by  our  text-writers,  except  Mr. 
Pingrey  (Real  Ploperty,  sect.  521),  and  it  seems  to  have  no  American 
company. 

The  policy  of  our  law  is  against  forfeitures  by  reason  of  breach  of  cove- 
nant not  to  assign  without  consent.  Ckipman  v.  Emetic^  5  California,  49; 
63  Am.  Dec.  80.  Breach  of  such  a  covenant,  providing  no  penalty,  and 
unconnected  with  other  covenants  for  forfeiture,  will  not  create  a  forfeiture 
by  implication.    Burnes  v.  McCubbin,  3  Kansas,  221 ;  87  Am.  Dec.  468. 

Forfeitures  for  breach  of  covenants  not  intended  merely  as  security  for 
payment  of  money  will  not  generally  be  relieved  against,  for  the  reason  that 
no  exact  compensation  can  be  made.  Notes  68  Am.  Dec.  86,  citing  Hill  v. 
Barclay,  16  Ves.  406,  18  id.  66.  That  case  was  cited  in  Baxter  v.  Lansing, 
7  Paige  (N.  Y.  Chanc),  349,  and  approved,  and  the  same  doctrine  is  recog- 
nized in  Grigg  v.  Landis,  19  New  Jersey  Equity  (4  C.  E.  Green),  350. 
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RULE. 

If  the  person  entitled  to  the  reversion,  knowing  that 
a  forfeiture  has  been  incurred  by  breach  of  a  covenant 
or  condition,  does  any  act  whereby  he  acknowledges  the 
continuance  of  the  tenancy  at  a  later  period,  he  thereby 
waives  the  forfeiture. 

Sendy  v.  HichoU. 

27  L.  J.  C.  P.  220-224  (s.  0.  4  C.  B.  (N.  S.)  876). 

I!!jectmmt — Forfeiture ;  Waiver  of^  by  suing  for  Bmt,  [220] 

A  right  of  re-entry,  for  breach  of  covenant  in  a  lease,  is  waived  by  the  lessor 
bringing  an  action  for  rent  accrued  due  subsequent  to  the  breach. 

This  was  a  writ  of  ejectment,  dated  the  16th  of  May,  1857,  to 
recover  possession  of  a  piece  of  meadow  land  in  the  parish  of  Hen- 
don,  in  the  county  of  Middlesex. 

The  cause  came  on  for  trial,  before  Cockburn,  Ch.  J.,  at  the  sit- 
tings for  Middlesex,  after  last  Michaelmas  Term,  when  a  verdict 
was  taken  by  consent  for  the  plaintiff,  on  the  facts  admitted  on 
both  sides,  with  leave  to  the  defendant  to  move  to  enter  the  verdict 
for  him;  the  Court  to  be  at  hberty  to  draw  inferences  of  fact 
The  facts  agreed  upon  were,  that  the  defendant  was  tenant  to  the 
plaintiff  of  the  land  in  question,  under  a  lease  dated  the  30th  of 
November,  1838,  for  a  term  of  twenty-one  years,  from  Michaelmas, 
1838,  at  a  rent  of  j£3  a  year.  The  lease  contained  the  following 
covenant :  "  That  (the  defendant)  his  executors  or  administrators 
shall  not,  at  any  time  during  the  said  term  hereby  granted,  demise, 
grant,  set,  or  let  or  underlet  the  said  hereby  demised  premises,  or 
any  part  thereof,  nor  part  with  this  indenture  of  lease  (except  by 
will),  for  all  or  any  part  of  the  said  term,  to  any  person  or  persons 
whomsoever,  without  the  special  license  in  writing  of  the  said 
(plaintiff),  his  heirs  or  assigns,  first  had  or  obtained.  Proviso,  that 
if  the  said  yearly  rent  of  £3,  or  any  part  thereof,  shall  be  behind 
or  unpaid  by  the  space  of  twenty-one  days  next  after,  &c,,  or  if  the 
said  defendant  do  not  well  and  truly  perform  and  keep  all  and 
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every  the  covenants  and  agreements  hereinbefore  expressed,  and 
which  on  his  or  their  part  are  or  ought  to  be  performed  and  kept, 
and  that  according  to  the  true  intent  and  meaning  of  these 
presents,  then  and  from  thenceforth,  or  at  any  time  or  times  here- 
after, it  shall  and  may  be  lawful  for  the  said  plaintiff,  his  heirs  or 
assigns,  into  and  upon  the  said  premises  hereby  demised,  or  any  part 
thereof,  to  re-enter,  and  the  same  to  have  again,  retain,  repossess, 
and  enjoy,  as  in  his  and  their  first  and  former  estate,  anything  here- 
inbefore contained  to  the  contrary  thereof  notwithstanding ;  never- 
theless, this  present  demise  shall  be  in  force  for  the  purpose 
[*  221]  of  compelling  a  due  performance  *of  the  covenants  herein- 
before contained,  and  not  then  duly  performed."  The  de- 
fendant entered  under  this  lease,  and  occupied  up  to  Michaelmas, 
1854,  when  he  underlet  the  demised  premises  by  parol  to  one  Frend, 
who  entered  and  continued  in  occupation  from  that  time,  under  an 
arrangement  with  the  defendant  to  pay  the  rent  half-yearly  to  the 
plaintiff.  The  fact  that  the  premises  were  let  to  Freud  was  known 
to  the  plaintiff  shortly  after  it  took  place,  but  he  did  not  know 
what  the  terms  were  as  to  the  rent.  After  the  letting  to  Frend, 
neither  Frend  nor  the  defendant  paid  any  rent  to  the  plaintiff  up 
to  the  30th  of  April,  1857.  On  that  day  the  plaintiff  issued  a  writ 
for  the  recovery  of  the  rent  up  to  the  preceding  25th  of  March. 
On  the  16th  of  May  the  cause  was  referred  by  Judge's  order  to 
the  Master,  and  the  defendant  paid  under  that  order  to  the  plain- 
tiff's attorney  the  amount  of  rent  which  he  admitted  to  be  due  up 
to  the  preceding  25th  of  March.  On  the  same  16th  of  May  this 
writ  of  ejectment  was  issued,  and  the  breaches  of  covenant  in 
respect  of  which  the  action  was  brought  were  stated  in  the  partic- 
ulars to  be,  first,  the  non-payment  of  rent  accrued  due  subsequently 
to  Michaelmas,  1854 ;  and,  secondly,  the  assignment,  underletting, 
and  demise  of  the  premises,  and  parting  with  the  indenture  of 
lease,  contrary  to  the  covenant  in  that  behalf. 

H.  Hill,  for  the  defendant,  in  Hilary  Term  last,  obtained  a  rule 
calling  on  the  plaintiff  to  show  cause  why  the  verdict  should  not 
be  set  aside,  and  instead  thereof  a  verdict  be  entered  for  the 
defendant,  on  the  ground  that  the  facts  admitted  at  the  trial 
showed  that  the  plaintiff  had  waived  his  right  of  re-entry ;  against 
which  — 

Kinglake,  Serjt,  and  Lloyd  now  showed  cause.  —  The  question 
is,  whether  the  facts  show  that  the  plaintiff  has  waived  his  right  of 
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Te-entry.  The  action  vras  commenced  on  the  30th  of  April,  but 
before  judgment  was*  obtained  in  that  action  the  writ  of  ejectment 
issued.  The  commencing  an  action  for  rent  amounted  to  no  more 
than  a  demand  of  the  rent,  for  iu>n  eon$tat  that  the  plaintiff  would 
prosecute  the  claim.  And  there  is  no  case  in  which  a  mere  demand 
for  rent  has  been  held  to  be  a  waiver.  The  law  on  this  head  is 
fully  considered  in  the  notes  to  Dumpor*8  Case,  1  Sim.  L.  C.  25. 
The  intention  of  the  landlord  to  waive  the  right  of  re-entry  or 
forfeiture  must  be  evidenced  by  some  unequivocal  act  which  cannot 
be  retracted,  as  in  Doe  v.  Meux,  4  B.  &  C.  606  (p.  760,  arUe),  and 
Doe  v.  Lewis,  5  Ad.  &  El.  277.  A  demand  may  at  any  time  be  re- 
tracted and  the  parties  restored  to  their  status  in  quo.  If  the 
tenant  does  not  accede  to  the  landlord's  proposal,  the  latter  does 
not  keep  his  proposal  open*  A  demand  of  rent  does  not  create  a 
new  tenancy  or  admit  an  existing  tenancy.  Blyth  v.  Dennett,  13 
C.  B.  178,  22  L.  J.  C.  P.  79. 

[WiLLES,  J.  —  In  that  case  it  was  necessary  to  have  the  assent 
of  both  parties  to  create  a  new  tenancy.  Here  it  is  only  a  question 
on  one  side.] 

In  Doe  V.  Birch,  1  M.  &  W.  406, 5  L.  J.  (N.  S.)  Ex.  185,  Parke.  B., 
says,  in  the  course  of  the  argument,  '*  You  may  say  that  a  demand 
of  rent  is  not  a  waiver  of  a  forfeiture,  because  the  landlord  in  effect 
says,  if  you  will  pay  me  the  rent  I  will  accept  you  as  tenant,  and 
the  tenant  does  not  do  so ;  therefore  it  is  incomplete :  some  distinct 
act  ought  to  be  done  to  constitute  a  waiver." 

[Byles,  J.  —  Upon  the  facts  it  can  hardly  be  contended  that  the 
plaintiff  is  in  the  position  of  a  landlord  who  has  made  an  offer 
which,  not  being  accepted,  he  has  withdrawn,  because  he  received 
the  rent  on  the  23rd  of  May,  demanded  by  the  writ  of  the  30th  of 
April] 

But  before  he  received  it  he  brought  ejectment,  viz.,  on  the  16th 
of  May.  Then  Jones  v.  Carter,  15  M.  &  W.  718,  is  an  express 
authority  that  a  receipt  of  rent  after  the  lessor  has  by  some  un- 
equivocal act,  such  as  bringing  ejectment,  expressed  his  election  to 
treat  the  lease  as  void,  cannot  operate  to  revive  it. 

[*  Crowder,  J.  —  In  Comyns's  Digest,  tit.  "  Condition  "  [*  222] 
(P),  it  is  said,  that  if  the  covenantee  distrains  or  brings  an 
assize  for  rent,  that  is  a  waiver.] 

There  is  a  distinction,  as  regards  the  nature  of  the  act,  between 
bringing  a  real  action,  such  as  an  assize  for  rent,  and  a  mere 
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personal  action  to  recover  the  rent  This  distinction  is  pointed 
out  in  Co.  Litt.  145  a,  cited  in  Jones  v.  Carter. 

[WiLLEs,  J,  —  Although  in  Doe  v.  Birch  the  question  of  waiver 
did  not  distinctly  arise,  yet  Parke,  B.,  in  his  judgment  gives  it  as 
his  opinion,  that  an  absolute  unqualified  demand  of  the  rent  by  a 
period  having  sufficient  authority  would  have  amounted  to  a  waiver 
of  the  forfeiture.] 

They  also  referred  to  Croft  v.  LurnUy,  25  L.  J.  (N.  S.)  Q.  B.  73 ; 
a  c.  in  error,  223. 

Maude,  in  support  of  the  rule.  —  The  simple  question  is,  whether 
bringing  an  action  for  rent  is  not  an  act  unequivocally  indicating 
the  intention  of  the  landlord  to  continue  the  tenancy  ?  Upon  the 
authorities  cited  on  the  other  side  it  would  appear  clearly  that  it  is. 
In  Co.  Litt.  sec  219,  145  a,  in  commenting  upon  the  passage,  that 
"  if  the  grantee  of  a  rent-charge  recovers  by  writ  of  annuity,  then 
the  land  is  discharged  of  the  distress,"  Lord  Coke  says, "  But  if 
the  grantee  doth  bring  a  writ  of  annuity,  and  at  the  return  thereof 
appear  and  count,  this  is  a  determination  of  his  election  in  a  court 
of  record,  albeit  he  never  proceedeth  any  further." 

[WiLLES,  J.  —  Suppose  a  conversion  by  B.  of  A.'8  goods  by  sale, 
and  that  A.  brings  an  action  for  money  had  and  received  against  B., 
and  then  discontinues  and  brings  trover,  could  B.  take  advantage 
of  the  principle  you  are  contending  for  and  say,  that  A.  by  bringing 
an  action  for  money  had  and  received  had  waived  the  tort  ?] 

Perhaps  not.  But  that  is  not  an  analogous  case,  for  here  the 
inconsistent  act  was  intermediate  between  the  two  acts  of  demand 
and  receipt  of  the  rent.  In  Jones  v.  Carter  it  is  distinctly  laid 
down  that  the  first  unequivocal  act  indicating  the  intention  of  the 
lessor  determines  his  option.  The  defendant  here  was  in  possession 
either  as  tenant  or  as  a  trespasser.  By  demanding  the  rent  the 
landlord  elects  to  treat  him  as  tenant,  and  he  cannot  afterwards  be 
allowed  to  say  that  he  is  a  trespasser.  He  not  only  demanded  the 
rent,  but  enforced  his  demand  by  action,  and  the  rent  was  paid  by 
the  tenant  and  accepted  by  the  landlord. 

[WiLLES,  J.  —  If  the  landlord  recovers  in  this  ejectment,  as  he 
may  have  judgment  for  the  mesne  profits  from  the  determination 
of  the  tenant's  interest  till  verdict,  he  will  in  effect  recover  the 
rent  twice  over.] 

That  the  plaintiff's  contention  involves  that  inconsistency  is  a 
strong  argument  against  it. 
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Growder,  J. — We  are  of  opinion  that  this  rule  should  be  made 
absolute,  which  calls  on  the  plaintiff  to  show  cause  why  the  verdict 
found  for  him  should  not  be  set  aside  and  a  verdict  be  entered  for 
the  defendant  It  appears  to  me  that  the  facts  distinctly  show  a 
waiver  of  the  plaintifiTs  right  of  re-entry.  The  facts  are,  that  the 
defendant  was  tenant  to  the  plaintiff  under  a  lease  which  contained 
a  covenant  by  the  defendant  not  to  underlet  the  premises ;  that 
covenant  was  broken  in  1854,  by  the  defendant  underletting  to  one 
Frend,  and  on  the  30th  of  April,  1858,  the  plaintiff  brought  an 
action  to  recover  arrears  of  rent  due  on  the  25th  of  March  previous, 
the  writ  in  that  action  being  in  the  ordinary  form,  but  the  par* 
ticulars  showing  that  the  sum  claimed  was  clearly  rent.  For  the 
defendant  it  is  said  that,  although  his  covenant  was  broken  and  the 
plaintiff's  right  of  re-entry  had  accrued,  yet  the  plaintiff  had  waived 
his  right  by  bringing  the  action  on  the  30th  of  April,  which  action 
was  continued  until  the  money  was  paid  on  the  23rd  of  May,  under 
the  Judge's  order.  On  the  other  hand,  it  is  said,  that  as  this  action 
of  ejectment  was  commenced  on  the  16th  of  May,  before  the  day 
on  which  the  rent  was  paid,  the  plaintiff's  right  of  re-entry  was 
not  waived.  The  simple  question  therefore  is,  whether  the  action 
commenced  on  the  30th  of  April,  accompanied  by  its 
results,  amounted  to  a  *  waiver,  and  I  am  of  opinion  that  it  [♦  223] 
did.  Authorities  were  cited  —  Jovsa  v.  Carter  and  Doe  v. 
Meux  —  which  established  clearly  that  a  landlord,  by  bringing  eject- 
ment, shows  his  determination  to  treat  his  tenant  as  a  trespasser. 
Parke,  B.,  in  delivering  judgment  in  Jones  v.  Garter ^  says,  "  After 
such  an  act,"  that  is,  bringing  an  ejectment,  "  by  which  the  lessor 
treats  the  lessee  as  a  trespasser,  the  lessee  would  know  that  he  was 
no  longer  to  consider  himself  as  holding  under  the  lease,  and  bound 
to  perform  the  covenants  contained  in  it ;  and  it  would  be  unjust  to 
permit  the  landlord  again  to  change  his  mind,  and  hold  the  tenant 
responsible  for  the  breach  of  duty,  after  that  time."  The  act  there 
relied  on  as  a  determination  of  the  landlord's  option  was  bringing 
an  ejectment ;  but  why  should  not  the  same  reasoning  apply  to  the 
present  case,  where  the  landlord  demands  the  rent,  enforces  his 
demand  by  action,  and  receives  the  rent  as  a  result  of  the  action  ? 
Surely  that  is  conduct  as  unequivocally  showing  a  determination  of 
the  landlord  to  treat  the  defendant  as  tenant,  as  bringing  an  eject- 
ment would  be  an  act  showing  his  determination  to  treat  him  as  a 
trespasser.    The  defendant  could  not  conceive,  after  having  been  so 
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dealt  with,  that  he  was  to  be  treated  as  a  trespasser.  There  is  an 
opinion  expressed  by  Pabke,  R,  in  the  judgment  which  he  deliv- 
ered in  Dot  V.  Birch,  which,  though  not  necessary  for  the  decision 
of  that  case,  is  worthy  of  great  consideration.  He  says,  ''The 
question  of  waiver  does  not  distinctly  arise  in  this  case.  If  it  had, 
the  authorities  cited  show  that  this  was  a  lease  voidable  at  the 
election  of  the  landlord.  Then  I  think  that  an  absolute,  unquali- 
fied demand  of  the  rent,  by  a  person  having  sufficient  authority, 
would  have  amounted  to  a  waiver  of  the  forfeiture,  and  it  would 
have  been  like  the  case  I  cited  from  Coke's  Beports."  The  learned 
Baron  in  that  opinion  goes  beyond  the  present  case,  for  he  says 
that  an  absolute  unqualified  demand  of  the  rent  would  be  sufficient 
to  waive  the  forfeiture ;  but  here  there  has  been  not  only  an  absolute 
unqualified  demand  of  the  rent,  but  an  action  brought  to  enforce 
that  demand.  That  seems  to  me  to  be  an  unequivocal  and  con- 
clusive act  on  the  part  of  the  landlord,  showing  his  intention  to 
treat  the  defendant  as  his  tenant.  And  further,  if  this  ejectment 
were  allowed  to  proceed,  there  would  be  this  inconsistency,  that  the 
plaintifi"  having  recovered  his  rent  in  the  action  of  the  30th  of  April, 
would  recover  his  lands,  and,  as  pointed  out  by  my  Brother  Willbs, 
mesne  profits  too,  up  to  the  time  of  the  verdict  Such  an  injustice 
ought  not  to  be  allowed,  if  possible.  For  these  reasons,  I  think  the 
rule  ought  to  be  made  absolute. 

WiLLES,  J.  —  I  am  entirely  of  the  same  opinion.  It  is  contended 
by  the  plaintiff  that  bringing  an  ejectment  is  a  sufficient  election 
on  the  part  of  the  landlord  to  put  an  end  to  the  term,  to  prevent 
the  tenant  from  setting  up  the  lease  again,  and  that  on  the  authority 
of  Jones  V.  Carter,  an  acceptance  of  rent  after  ejectment  brought 
does  not  revive  the  lease.  I  am  glad  we  are  not  bound  to  lay  down 
such  a  capricious  rule  as  that,  although  bringing  an  ejectment  is  an 
unequivocal  act  showing  the  landlord's  intention  to  treat  his  tenant 
as  trespasser,  bringing  an  action  to  recover  the  rent  is  not  an  act 
equally  strong  to  show  his  intention  to  treat  him  as  tenant.  There 
seems  no  reason  why  the  one  act  should  not  be  as  strong  evidence 
of  intention  as  the  other,  unless  there  be  a  distinction  between 
bringing  an  action  to  recover  the  land  and  bringing  an  action  to 
recover  the  rent  It  is  not  necessary,  and  it  would  be  a  waste  of 
time,  to  compare  a  writ  of  ejectment  under  the  Common  Law  Pro- 
cedure Act  with  a  writ  of  covenant,  to  show  that  real  actions  have 
a  different  effect  from  personal  actions.    It  is  enough  to  say  that 
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each  is  a  process  in  a  Court  of  record,  the  one  to  recover  possession 
of  the  land  and  the  other  to  recover  the  rent  It  would  be  a  gross 
inconsistency  to  hold  that  a  writ  of  ejectment  to  recover  the  land 
was  an  election  by  the  landlord  to  treat  his  tenant  as  trespasser, 
but  that  a  writ  of  covenant  to  recover  the  rent  was  not  an  election 
to  treat  him  as  tenant. 

Btles,  J.  —  The  facts  of  the  case  disclose  as  clear  a  waiver  of 
a  forfeiture  for  breach  of  covenant  as  I  ever  remember. 
There  is  first  an  act  equivalent  to  a  demand  *  of  the  rent ;  [*  224] 
secondly,  that  act  is  enforced  by  action ;  thirdly,  the  action 
is  pursued  substantially  to  judgment ;  fourthly,  the  rent  is  paid  by 
the  tenant,  and  received  by  the  landlord.  The  lease  is  first  made 
use  of  by  the  landlord  to  get  his  rent ;  and  now  he  says  it  was  not 
in  force,  and  no  better  than  waste  paper.  On  these  facts  the  de- 
fendant is  entitled  to  our  judgment.  Hide  absoltUe. 

ENGLISH  NOTES. 

But  where,  in  ejectment  by  lessor  for  breach  of  covenant  by  lessees, 
the  lessor  included  in  his  particulars  non-payment  of  rent  due  for  a 
period  subsequent  to  the  other  breaches,  the  latter  claim  must  be  taken 
to  be  conditional  upon  non-«ucce8s  in  the  former,  and  is  therefore  not 
an  absolute  acknowledgment  of  the  tenancy  at  the  time  of  the  rent 
becoming  due;  nor  is  it  a  waiver  of  the  forfeiture  on  the  ground  first 
claimed.  Toleman  v.  Portbury  (1871),  L.  R.  6  Q.  B.  245,  40  L.  J.  Q.  B. 
126,  24  L.  T.  24,  19  W.  R.  623  (affirmed  Ex.  Ch.),  L.  R.  7  Q.  B.  344, 
41  L.  J.  Q.  B.  98,  26  L.  T.  292,  20  W.  R.  441. 

In  Ward  v.  Day  (1864),  4  B.  &  S.  337,  5  B.  &  S.  369,  33  L.  J.  Q. 
B.  3,  264,  10  L.  T.  678,  12  W.  R.  829,  where  there  was  a  correspond- 
ence and  treaty  resulting  in  a  verbal  agreement  for  a  new  lease  on  the 
footing  that  the  lease  was  subsisting,  it  was  held' that  the  lessor  could 
not  enforce  a  forfeiture  for  breach  at  an  earlier  period* 

In  Evans  v.  WyaU  (1880),  43  L.  T.  177,  it  was  held  that  a  state- 
ment of  defence  to  an  action  of  ejectment,  that  the  plaintiff  had  with 
knowledge  of  the  breaches,  and  with  intent  to  waive  them,  accepted 
rent  accrued  due  after  the  bringing  of  the  action,  was  a  sufficient 
pleading  of  a  good  defence  to  the  action. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant^  sect.  221,  and  in 
Pingrey  on  Real  Property,  sect  522 ;  and  in  Taylor  on  Landlord  and  Tenant, 
sects.  485,  497. 
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This  doctrine  is  fully  accepted  in  Gamhart  v.  Finney,  40  Missouri,  449 ;  93 
Am.  Dec.  303;  Clark  v.  Jonesj  1  Denio  (N.  T.),  516;  43  Am.  Dec.  706; 
Carroll  Y.  Charter  Oak  Itis.  Co.,  1  Abbott,  Court  of  Appeals  Decisions,  320; 
Jackson  v.  Allen,  3  Cowen  (N.  Y.),  230;  Ray  v.  West  Penn.  N.  G.  Co.,  138 
Penn.  State,  536 ;  21  Am.  St.  Rep.  922 ;  Duifce  v.  Harper,  6  Yerger  (Tennessee), 
280;  27  Am.  Deo.  462;  McKildoe*8  Ex'rs  v.  DarracoUi  13  Grattan  (Virginia), 
278  (an  elaborate  review  of  the  English  cases) ;  Coon  y,  Briekeit,  2  New 
Hampshire,  164;  Nevman  v.  RuUer,  8  Watts  (Penn.),  55;  Frasder  v.  CarrtUh- 
ers,  44  Illinois  Appeals,  61 ;  Thropp  v.  Field,  26  New  Jersey  Equity,  82;  Allen 
V.  Dent,  4  Lea  (Tennessee),  676;  Smith  v.  Rector,  fire,  107  New  York,  611; 
Ireland  v.  Nicholls,  46  New  York,  414 ;  Gomber  v.  Hackett,  6  Wisconsin,  323; 
70  Am.  Dec.  467;  Camp  v.  5cotf,  47  Connecticut,  470;  HukUl  v.  JJ/yerj,  36 
West  Virginia,  639;  Tuttle  v.  Bean,  13  Metcalf  (Mass.),  275.  The  waiver, 
may  even  be  by  parol :  Moses,  v.  Loomis,  156  Illinois,  392 ;  47  Am.  St.  Bep. 
194  (citing  Goodright  v.  Davids,  2  Cowper,  803),  and  notes,  47  Am.  St.  Rep. 
197-199.  Or  by  silence :  Johnson  v.  Douglass,  73  Missouri,  168.  And  even 
tliough  the  landlord  when  receiving  the  rent  protests  against  such  effect  being 
given  to  his  act:  Gulf,  jrc.  Ry.  Co.  v.  Seltegast,  79  Texas,  256;  Crouch  v. 
Wabash,  Sfc.  Ry.  Co,,  22  Missouri  Appeals,  315 ;  but  contra,  Kemball  ▼.  Raw- 
land,  6  Gray  (Mass.),  224,  (by  Shaw,  Ch.  J.) ;  and  even  if  the  acceptance  is 
after  re-entry :  Coon  v.  Brickett,  supra;  and  of  a  larger  rent :  Hoffy.  Baum,  21 
California,  120. 

All  these  cases  concur  in  holding  that  the  acceptance  of  rent,  to  waive  for- 
feiture, must  be  of  rent  accruing  subsequently  to  the  forfeiture  and  with 
knowledge  of  it  on  the  part  of  the  landlord.  See  Batoman  v.  Foote,  29  Connecti- 
cut, 331 ;  Kew  v.  Trainor,  150  lUinolB,  150. 


No.  69.  — DOE  d.  MUSTON  v.  GLADWIN. 
(Q.  B.  1845.) 

BULB. 

Where  there  is  a  continuing  covenant,  an  act  which 
implies  a  waiver  of  breaches  of  the  covenant  does  not 
operate  as  a  license  to  commit  subsequent  breaches. 

Doe  d.  Huston  v.  Oladwin. 

6  Queen's  Bench,  953-963  (s.  o.  14  L.  J.  Q.  B.  189 ;  9  Jar.  508). 

Lease.  —  Covenant  to  insure  and  keep  insured,  —  Continuing  Covenant  — 

Forfeiture. 

[958]       Lessee  of  bnildings  covenanted  in  the  lease  to  'Mnsare  and  continue 

insured"  such  buildings  in  the  joint  names  of  himself  and  the  lessor,  his 

executors,  &c.»  or  assigns ;  and  there  was  a  proviso  for  re-entry  on  breach  of  the 
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oovenant  The  lessee  insured  ia  his  owa  name  singly,  bat  showed  the  policy  to 
the  lessor,  who  approved  of  it,  and  accepted  rent  daring  the  next  three  years 
ending  at  Christmas,  1842.  The  premiums  of  insurance  were  duly  paid  up  to 
that  time,  the  premium  at  Christmas,  1842,  covering  the  year  1848,  and  the 
policy  continuing  unaltered.  In  January,  1848,  the  lessor  assigned;  and  the 
assignee,  in  the  same  year,  brought  ejectment  for  a  forfeiture  incurred  by  not 
insuring  in  the  joint  names.  No  notice  had  been  given  to  the  lessee  to  alter  the 
policy. 

Hdd,  that  the  covenant  to  insure  in  the  joint  names  was  a  continuing  cove- 
nant, and  was  not  waived  by  the  conduct  of  the  lessor,  except  as  to  past  breaches ; 
and  that  the  ejectment  lay. 

Ejectment  for  messuages,  &c.,  in  Kent  Declaration  of  Trinity 
Term,  1843 :  demise,  May  18th,  1843. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Maid- 
stone *  Spring  Assizes,  1844,  it  appeared  that  this  eject-  [*954] 
ment  was  brought  on  the  alleged  forfeiture  of  a  lease  by 
which  defendant  held  the  premises.  The  defendant  was  the  widow 
and  executrix  of  Thomas  Gladwin.  The  lease  purported  to  be 
granted,  December  7th,  1819,  by  Lancelot  Loat  to  Thomas  Gladwin, 
his  executors,  administrators,  and  assigns,  in  consideration  of  the 
expense  which  the  said  T.  G.  had  been  at  and  put  to  in  erecting 
and  building  an  ice  well  and  other  erections  and  buildings  in  and 
upon  the  piece  of  land  or  ground  thereinafter  described  and  in- 
tended to  be  thereby  demised;  and  also  in  consideration  of  the 
yearly  rent  and  covenants  thereinafter  reserved  and  contained, 
and  on  the  part  of  the  said  T.  G.,  his  executors,  &c.,  to  be  paid, 
kept,  done,  and  performed.  The  term  was  thirty-five  years  ;  the 
rent  £4  4«.,  payable  on  the  usual  quarter  days.  The  lease  con- 
tained the  following  covenant  by  the  lessee :  ''  And  also  that  he 
the  said  Thomas  Gladwin,  his  executors,"  &c.,  "  shall  and  will  from 
time  to  time  and  at  all  times  during  the  said  term,  at  his  or  their 
own  expense,  well  and  sufficiently  insure  and  continue  insured  in 
the  joint  names  of  himself,  his  executors,  administrators,  or  assigns, 
and  the  said  Lancelot  Loat,  his  executors,  administrators,  or  assigns, 
all  erections  and  buildings,  except  the  ice  well  before  described, 
which  shall  or  may  during  this  demise  be  erected  and  built  on  the 
said  premises  hereby  demised,  or  on  any  part  thereof,  during  the 
said  term,  against  loss  or  damage  by  fire,  in  some  respectable 
insurance  office,"  &c  There  was  a  proviso  for  re-entry  if  Thomas 
Gladwin,  his  executors,  &c.,  should  not  perform  all  and  every  the 
covenants,  &c.    The  lessor  of  the  plaintiff  alleged  as  a  breach 
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{*955]  *of  covenant^  that  the  premises  had  not  been  insured 
or  continued  to  be  insured  in  the  joint  names  of  the  per* 
sons  in  whose  joint  names  the  same  ought  to  have  been  insured. 

The  defendant  became  a  tenant  on  the  death  of  Thomas  Gladwin, 
and,  on  28th  Januarj,  1836,  effected  an  insurance  in  her  own 
name  and  in  no  other.  The  policy  was  continued  in  that  form  till 
the  bringing  of  the  present  action;  and  the  premium  was  paid, 
December  27th,  1842,  for  the  ensuing  year.  The  reversion  of  the 
demised  premises  came  to  George  Oliver  by  assignment  in  1837; 
and  he  assigned  to  the  lessor  of  the  plaintiff  on  13th  January  1843. 
In  1839,  Oliver's  attorney  wrote  to  the  defendant,  requiring  her  to 
insure  in  her  own  name  and  that  of  Oliver :  but  it  was  proved  on 
the  defendant's  part  that,  in  the  spring  of  1840,  the  policy,  in  the 
defendant's  sole  name,  was  shown  to  and  approved  of  by  Oliver, 
and  that  he  had  subsequently,  and  down  to  January,  1843,  accepted 
rent  from  the  defendant,  the  last  payment  being  for  the  rent  due 
at  Christmas,  1842. 

It  was  urged  on  the  defendant's  behalf  that  the  alleged  forfeiture 
had  been  waived  by  Oliver,  and  could  not  be  enforced  by  the 
lessor  of  the  plaintiff  till  after  express  notice  to  insure  according 
to  the  covenant,  which  notice  did  not  appear  to  have  been  given. 
The  Loid  Chief  Justice  directed  a  verdict  for  the  plaintiff,  reserv- 
ing leave  to  move  to  enter  a  verdict  for  the  defendant.  Platt, 
in  the  ensuing  term,  moved  accordingly;  and  a  rule  nisi  was 

granted.  In  this  vacation,^ 
[*  956]  *  W.  H.  Watson  and  Peacock  showed  cause.  —  The  cove- 
nant to  insure  and  keep  insured  was  a  continuing  cove- 
nant ;  and  therefore,  if  there  is  a  waiver  of  forfeiture  by  Oliver 
in  1839,  that  did  not  extend  to  subsequent  forfeitures.  Doe  dem. 
Flower  v.  Peek,  1  B.  &  Ad.  428,  proves  both  these  points,  and 
agrees  with  Doe  dem.  Ambler  v.  Woodbridge,  9  B.  &  C.  376  (33 
B.  R  203).  And  the  supposed  assent  here,  if  it  went  farther 
than  the  waiver  of  a  past  breach,  must  be  relied  upon  as  a  parol 
dispensation  with  a  contract  under  seal,  which  is  contrary  to  the 
established  rule  of  law.  West  v.  Blakeway,  2  Man.  &  G.  729. 
Accord  and  satisfaction  after  breach  is  an  answer  to  an  action  of 
covenant,  but  not  accord  and  satisfaction  before :  Com.  Dig.  Accord 
(A  1),  (A  2) :  the  reason  is  stated  in  Blake's  Case,  6  Co.  Eep.  43  b, 

1  In  a  particnlar  of  breaches  delivered  under  a  Judge's  order. 

*  Febriuuy  5th.    Before  Lord  Dbhmak,  Ch.  J.,  Pattbhsok  and  Colbridqb,  JJ. 
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that,  where  the  breach  gives  only  a  right  of  action  for  damages, 
accord  after  breach  is  only  an  acceptance  of  amends  for  the  dam- 
ages ;  but  accord  before  is  a  dispensing  with  the  covenant,  which 
cannot  be  done  by  parol:  and  this  doctrine  was  acted  upon  in 
Kaye  v.  Wagfiom,  1  Taunt.  428  (10  R  R  558).  The  distinction 
between  waiver  of  a  power  of  re-entry  after  breach  and  a  prospective 
dispensation  is  also  pointed  out  in  note  (16)  to  Duppa  v.  Mayo, 
1  Wms.  Saund,  288  a,  b.  West  v.  Blakeway,  2  Man.  &  G. 
729,  in  an  equitable  view,  was  more  strongly  in  favour  of  the 
defendant  than  this  case,  because  there  the  party  who  brought  the 
action  had  directly  sanctioned  the  breach  of  covenant  Perhaps 
the  transaction  here  between  Oliver  and  the  defendant  might  raise 
an  equity  between  themselves:  but  it  could  not  destroy  the  cove- 
nant as  between  the  defendant  and  an  assignee  of  the 
reversion.  Doe  dem.  Knight  v.  •ito«^,  Ey.  &  M.  343,  may  [*957] 
be  cited  for  the  defendant.  There  the  action  was  brought 
against  the  assignee  in  whom  a  lease  granted  to  one  Jones  became 
vested  under  the  Insolvent  Debtors'  Act;  the  lease  contained  a 
covenant  to  insure  in  the  joint  names  of  the  landlord  (who  was 
lessor  of  the  plaintiff)  and  Jones,  in  two-thirds  of  the  value :  and 
the  ejectment  was  brought  for  a  forfeiture  incurred  by  insuring  in 
defendant's  name  only,  and  in  the  sum  of  £800,  which  was  less 
than  the  required  amount.  But  the  landlord  had  always  kept  the 
lease  in  his  own  possession,  and  had  given  Jones  an  abstract, 
which  did  not  state  in  whose  name  or  names  the  policy  was  to  be 
effected;  and,  the  year  before  the  defendant's  insurance  was 
effected,  the  landlord  had  himself  insured  the  premises  (Jones 
being  unable  to  do  so)  for  £800.  Abbott,  Gh.  J.,  under  thes^ 
circumstances,  left  it  to  the  jury  to  say  whether  the  landlord's 
conduct  in  these  respects  might  or  might  not  have  led  a  reasonable 
man  to  suppose  that  an  insurance  in  one  name  only  was  sufficient, 
and  that  £800  was  two-thirds  of  the  value ;  and  directed  them,  if 
their  opinion  was  in  the  affirmative,  to  find  for  the  defendant  It 
is  observed  in  Soscoe  on  Evidence,  432,  6th  ed.,  tit  Ejectment  by 
Landlord,  that"  this  decision,  however  equitable,  seems  to  be  unsat- 
isfactory in  principle."  But,  assuming  it  to  be  correct,  the  case 
differs  from  this,  because  here  the  defendant  knew  the  terms  of 
the  lease,  and  had  been  reminded  of  them  by  letter,  and,  if  she  was 
not  informed  of  Oliver's  assignment  to  Muston,  might,  at  least, 
have  insured  in  her  own  name  and  Oliver's.    Doe  denu  Fittman  v. 
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Sutton,  9  C.  &  P.  706,  is  also  a  different  case  from  the  pres- 
[*  958]  ent :  there  the  lessee  covenanted  to  insure,  but  the  *  lease 

provided  that,  if  he  made  default,  the  landlord  might  insure, 
charge  the  lessee  with  the  premiums,  and  recover  them  by 
distress:  and  the  lessee  had  reason  to  believe,  from  previous 
transactions  with  the  landlord,  that  he  had  exercised  the  option 
of  insuring  and  charging  the  premiums  to  the  lessee.  The  land- 
lord had  misled  him  as  to  the  matter  of  fact.  Doe  dem.  Morecraft 
V.  Meux,  4  B.  &  C.  606  (p.  760,  ante).  See  Doe  dem.  Ranhin  v. 
Brindley,  4  B.  &  Ad.  84  (p.  582,  ante).  Doe  dem.  De  Rutzen  v.  Zetois, 
5  A.  &  E.  277,  may  be  cited  for  the  defendant;  but  there  the  land- 
lord, by  giving  the  tenant  notice  to  repair  within  three  months, 
impliedly  waived  the  power  of  re-entering  for  non-repair  before  the 
three  months  expired. 

Bovill,  contra.  —  First,  this  case  falls  within  the  authority  of  Doe 
dem.  Knight  v.  Boive,  By.  &  M.  343.  Abbott,  Ch.  J.,  there  said : 
"  I  am  of  opinion  that  there  is  not  in  this  case  any  dispensation 
or  release  from  the  covenant ;  nevertheless,  if  in  this,  a  case  of  for- 
feiture, the  conduct  of  the  lessor  of  the  plaintiff  has  been  such  as 
to  induce  a  reasonable  and  cautious  man  to  believe  that  he  would 
do  all  that  was  necessary  or  required  of  him,  by  insuring  in  his 
own  name  and  to  the  amount  which  has  been  proved,  I  am  of 
opinion  that,  in  point  of  law,  the  lessor  of  the  plaintiff  is  not 
entitled  to  your  verdict.''  "  Knight  might  not  have  meant  to  de- 
ceive in  this  respect,  but  still  if  it  would  lead  a  reasonable  man 
to  the  conclusion  that  has  been  stated,  then  as  regards  this  ground 
of  forfeiture,  your  verdict  should  be  for  the  defendant."  This 
ruling  has,  indeed,  been  questioned  in  Boscoe  on  Evidence,  432 ;  but 

that  of  Lord  Denman,  Ch.  J.,  in  Doe  dem.  Pittman  v.  Sutton, 
[*  959]  9  C.  &  P.  706,  was  to  the  same  effect.     *  The  principle  is 

that  of  Pickard  v.  Sears,  6  A  &  E.  469,  and  many  other 
cases,  in  which  it  has  been  held  that  no  action  can  be  maintained 
for  things  done  under  a  misconception  which  the  plaintiff  himself 
has  assisted  in  creating.  In  Doe  dem.  Morecraft  v.  Meux,  4  B.  &  C. 
606  (p.  760,  ante),  there  were  two  independent  covenants,  to  repair, 
and  to  repair  on  three  months'  notice,  with  a  proviso  for  re-entry 
if  either  were  broken.  The  defendant  would  clearly  have  been 
liable  to  ejectment  under  the  first,  but  was  held  to  be  protected, 
because  the  landlord,  by  giving  him  notice  to  repair  within  three 
months,  had  led  him  to  believe  that  he  was  in  a  state  of  security. 
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Here  the  defendant  acted  on  such  a  belief,  created  by  Oliver,  down 
to  the  end  of  1842,  when  the  premium  for  1843  was  paid :  and  no 
cause  of  complaint  against  her  existed  when  the  lessor  of  the 
plaintiff  became  landlord.  [Patteson,  J.  —  You  do  not  put  the 
landlord's  conduct  as  a  dispensation;  and  yet  you  assert  what 
clearly  amounts  to  one ;  ao  engagement  by  the  landlord  that  as 
long  as  the  premiums  are  paid  he  will  not  enforce  the  covenant] 
He  may  have  precluded  himself  from  it  if  his  conduct  has  pre- 
vented the  defendant  from  doing  what  she  otherwise  would  have 
done.  [Lord  Dbnman,  Ch.  J.  —  It  had  not  led  her  to  alter  her  situa- 
tion.] Secondly,  Oliver's  conduct  was  an  entire  waiver  of  the 
covenant  so  far  as  it  required  insurance  in  the  joint  names.  The 
covenant  was  to  **  insure  and  continue  insured  "  in  the  joint  names, 
&c.,  not  to  •*  insure,  and  keep  insured,"  as  in  Doe  dem.  Flotoer  v. 
Peek,  1  B.  &  Ad.  428,  where,  it  may  be  observed,  no  insurance  ap- 
pears to  have  been  effected  at  alL  Here,  one  policy  was  to 
be  executed  and  approved  of,  and  then  nothing  *  was  to  [*  960] 
be  done  for  the  future  but  to  continue  the  insurance  by 
regularly  paying  the  premiums.  The  policy  in  a  single  name  was 
approved  of  by  Oliver;  and  the  insurance  was  duly  kept  alive. 
Parke,  J.,  delivering  the  judgment  of  the  Court  in  Doe  dem.  Mower 
V.  Feck,  1  B.  &  Ad.  438,  said :  "*  If  this  could  be  construed  to  be  a 
covenant  by  the  lessee  to  effect  one  policy  of  assurance  immediately, 
and  afterwards  that  he  and  his  assigns  should  keep  that  particular 
policy  on  foot,  by  continuing  to  pay  the  annual  premiums  on  that 
policy,  the  assignee  would  not  have  been  guilty  of  any  breach  of 
covenant,  if  the  lessee  had  never  insured,  for  the  policy  never  could 
have  existed,  which  the  assignee  was  to  continue ;  and  the  distress 
for  rent  would  have  been  a  waiver  of  the  breach  by  the  original 
lessee.  In  such  a  case  the  lessor  of  the  plaintiff  could  not  have 
recovered."  The  present  is  analogous  to  the  case  there  put  One 
policy  was  contemplated;  and  if  it  was  effected  irregularly,  the 
acquiescence  of  Oliver  was  a  waiver.  It  could  not  be  intended  that 
a  new  policy  should  be  effected  as  soon  as  the  premises  were  as- 
signed. At  all  events  that  could  not  be  required  unless  a  notice 
had  been  given  to  the  tenant  to  alter  the  insurance. 

Cur.  adv.  wit 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  ejectment  on  a  forfeiture  for  breach  of  a 
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covenant  to  insure  in  the  joint  names  of  landlord  and  tenant   The 
right  to  recover  was  clear,  unless  the  lessor  of  plaintiff  had  by  his 

conduct  barred  himself  from  proceeding. 
[•  961]  The  reversion  in  the  property  had  often  changed  *  own- 
ers. In  1837  it  was  conveyed  to  Oliver,  and  on  13th  Jan- 
uary, 1843,  by  him  to  the  lessor  of  the  plaintiff.  A  policy  was 
effected  by  the  defendant  on  the  28th  January,  1836,  in  the  sole 
name  of  the  defendant,  which  was  kept  alive  by  payment  of  the 
annual  premium.  At  Christmas,  1842,  the  regular  premium  was 
paid  for  the  ensuing  year.  There  was  no  insurance  in  the  joint 
names.  The  demise  was  laid  in  May,  1843.  The  defendant's  son- 
in-law  proved  at  the  trial  that,  on  the  very  day  when  Oliver  parted 
with  this  property  to  the  lessor  of  the  plaintiff,  he  had  paid  Oliver 
the  rent  up  to  Christmas :  he  also  proved  that  the  policy  effected 
had  been  previously  shown  to  Oliver,  who  expressed  himself  per- 
fectly satisfied  with  it. 

Under  these  circumstances  this  ejectment  must  be  considered  as 
unusually  harsh ;  and  it  is  impossible  for  any  Court  to  lend  itself 
willingly  to  enforce  the  proceeding.  The  expression  that  the  law 
abhors  a  forfeiture  was  never  more  appropriate.  But  we  must  not 
.  forget  that  the  legal  rights  of  parties  are  all  that  we  have  power  to 
deal  with.  Even  the  Court  of  Chancery  has  refused  to  enjoin 
against  proceeding  at  law  for  breach  of  the  covenant  to  insure; 
Oreen  v.  Bridges,  4  Sim.  96 ;  and  on  occasions  like  the  present^ 
Lord  TenteRDEN  was  in  the  habit  of  saying  that  we  are  bound 
to  give  £ill  instruments  their  natural  construction,  and  attach 
to  them  their  legal  consequences,  whatever  our  inclinations 
may  be.  Doe  dem,  Davis  v.  Elsam^  M.  &  M.  189.  This  course 
may  operate  severely  in  particular  cases;  but  its  general  effect 
is  no  doubt  beneficial,  by  teaching  all  that  they  must  fulfil 
their  engagements,  and    by  giving    certainty  to    their    mutual 

relations. 
[*962]  Since  this  lease,  then,  contains  a  proviso  for  re-entry 
in  Case  of  a  breach  of  this  covenant  as  well  as  that  of 
others  which  may  be  thought  more  important,  we  have  only  to 
enquire  whether  it  has  been  broken  so  that  the  landlord  might 
maintain  au  action  of  covenant  for  the  breach.  That  it  has  been 
broken  is  unquestionable :  but  the  present  landlord  is  said  to  be 
bound  by  the  act  of  the  formet,  Whd  gave  the  defendant  to  under- 
stand that  he  should  not  require  the  performance  of  the  oovenanti 
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but  was  satisfied  with  the  substitution  of  a  diflferent  mode  of  insur- 
ing. The  case  was  likened  to  Pickard  v.  Sears,  6  A.  &  E.  469  and 
to  some  others,  where  it  was  held  that  b  party  may  by  his  conduct 
so  mislead  another,  and  so  aJfect  his  interests,  as  to  deprive  himself 
of  the  right  to  complain  of  what  was  afterwards  done  under  an 
impression  which  he  himself  had  produced ;  and  a  recent  case  of 
Doe  dem.  Pittman  v.  Sutton,  9  C.  &.  P.  706,  was  particularly  brought 
forward.  It  seems,  however,  suflBcient  to  observe  that  no  case  has 
gone  to  the  length  of  intimating  that  a  breach  of  covenant  can  be 
justified  by  a  parol  license  to  break  it.  This  would  be  to  con- 
found well  established  legal  principles.  The  last  named  case  of  Doe 
dem.  Pittman  v.  Sutton,  9  C.  &  P.  706,  which  is  cited  as  .nearest  to 
the  present,  is  very  plainly  distinguishable  when  examined.  There 
the  covenant  to  insure  on  the  tenant's  part  was  qualified  by  an 
option  given  to  the  landlord  to  insure  if  the  tenant  made  default, 
and  to  add  the  amount  of  premiums  to  his  rent ;  and  the  evidence 
showed  that  the  landlord  had  represented  to  the  tenant  that  he  had 
availed  himself  of  this  power  by  insuring.  This  repre- 
sentation would  naturally  induce  *  a  belief  that  the  in-  [*  963] 
surance  was  actually  effected  according  to  the  terms  of 
the  lease,  in  the  manner  which  the  landlord  proposed.  Against 
an  action  of  covenant,  the  tenant  might  have  defended  himself  by 
showing  that  the  landlord  prevented  him  from  insuring,  by  represen- 
ting that  he  had  himself  insured,  and  that,  in  fact,  that  peculiar  cove- 
nant was  not  broken  if  the  landlord's  statement  was  true.  The  case 
of  Doe  dem.  Knight  v.  Bowe,  Ey.  &  Moo.  343,  before  Lord  Tenter- 
den,  was  also  much  pressed  on  us  in  argument ;  but  there  the  land- 
lord had  misled  the  tenant,  by  delivering  to  him  a  deficient  abstract 
of  the  lease.  But  in  this  case  there  is  nothing  but  verbal  evidence 
that  a  landlord  had  said  that  he  would  be  satisfied  though  the  cove- 
nant should  be  broken,  which  it  indisputably  was  during  the  whole 
time  that  the  premises  remained  uninsured  according  to  the  cove- 
nant; for  the  waiver  by  acceptance  of  rent  could  not  operate 
beyond  Christmas,  up  to  which  period  that  rent  was  accepted  ;  and, 
this  being  a  continuing  covenant,  a  subsequent  breach  entitled  the 
lessor  of  the  plaintiff  to  re-enter :  Doe  dem.  Flower  v.  Peck,  1  B.  & 
Ad.  428. 
We  think,  therefore,  that  the  rule  must  be  discharged. 

Bvie  discharged. 
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ENGLISH  NOTES. 

It  will  be  observed  that  in  a  case  of  similar  circumstances,  relief 
might  now  be  obtained, under  the  provisions  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  referred  to  in  the  notes  to  Nos.  65  and  66, 
p.  767,  ante.  But  the  case  affords  a  good  illustration  of  the  rule,  which 
still  holds  good. 

Where  a  lease  contained  a  covenant  by  the  lessee  not  to  '' assign  or 
demise  to,  or  permit  any  otlier  person  to  occupy  the  premises  "  without 
consent  of  the  landlord :  —  it  was  held  that  the  lessee  by  underletting 
for  a  certain  period  committed  a  breach  of  the  covenant  not  to  demise : 
but  while  the  undertenant  remained  in  the  occupation  to  which  he  was 
entitled  under  the  sub-lease,  there  was  no  further  breach  of  the  cove- 
nant not  to  permit  any  other  person  to  occupy ;  and,  the  breach  by  sub- 
letting having  been  waived,  there  was  no  continuing  breach  by  reason 
of  the  under-tenancy.  WaZrond  v.  Hawkins  (1875),  L.  K.  10  C.  P. 
342,  44  L.  J.  C.  P.  116,  32  L.  T.  119,  23  W.  R.  390. 

It  has  been,  however,  observed  by  Bramwell,  L.  J.,  that  the  case 
may  be  distinguishable  where  the  covenant  is  simply  not  to  permit  the 
property  to  be  used  in  a  particular  way,  and  the  lessee  has  demised  it 
without  restriction.  Lavrrie  v.  Lees  (0.  A.  1880),  14  Oh.  D.  249,  262, 
49  L.  J.  Ch.  636,  42  L.  T.  486,  28  W.  R.  779  (affirmed  H.  L.),  7  App. 
Cas.  19,  51  L,  J.  Ch.  209,  46  L.  T.  210,  30  W.  R.  185. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sect.  320 ;  in  Taylor 
on  Landlord  and  Tenant,  sect.  500 ;  in  Pingrey  on  Real  Property,  sect.  753, 
and  cited  and  followed  in  Gluch  v.  Elkan,  36  Minnesota,  81,  and  followed  in 
FarwdlT.  Easton^  63  Missouri,  446,  and  Mc  Glynn  v.  Moorcj  25  California,  384. 


No.  70.  — BAIL Y  v.  DE  CRESPIGNY. 
(Q.  B.  1869.) 

RULE. 

A  COVENANT  by  lessor  restraining  himself  and  his  as- 
signs from  making  use  of  his  land  in  a  particular  way  is 
discharged  as  to  land  taken  by  a  railway  company  or  other 
undertakers  of  public  works  under  the  compulsory  powers 
of  their  Act  of  Parliament. 
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Baily  v.  De  Crespigny. 

L.  R.  4  Q.  B.  180-189  (8.  c.  88  L.  J.  Q.  B.  98;  19  L.  T.  681 ;  17  W.  R.  494). 

Covenant.  —  Meaning  of  "  Assigns  "  tn  a  Covenant.  —  Covenant  not  to   [180] 
huUd,— Assignment  Ig  Compulsion  of  Law. 

Declaration:  that  the  defendant,  in  1840,  demised  hy  deed  certain  premises 
to  the  plaintiff  for  a  long  term  of  years,  and  the  defendant  covenanted  that 
^*  neither  he  nor  his  assigns  would,  during  the  term,  permit  any  messuage,  &c., 
to  be  built  on  a  paddock  fronting  the  demised  premises :  "  alleging  as  breaches 
(1)  that  the  defendant  during  the  term  permitted  a  railway  station  to  be  built  on 
the  paddock ;  (2)  that  the  defendant  assigned  the  paddock  to  a  railway  company, 
who  erected  the  railway  station  on  the  paddock.  Plea :  that  after  the  making  of 
the  lease  the  railway  company  required  to  take  the  paddock  under  powers  given 
them  by  an  Act  of  Parliament  of  1862,  for  purposes  for  which  they  were  by  the 
Act  empowered  to  take  the  same ;  that  the  paddock  was  land  which  the  com- 
pany were  empowered  to  take  compulsorily  for  the  purposes  of  the  undertaking 
authorised  by  the  Act ;  and  that  the  company  under  the  powers  so  conferred  did 
compulsorily  purchase  and  take  the  paddock,  and  that  the  assignment  by  the 
defendant  to  the  company  was  the  assignment  in  completion  of  such  compulsory 
purchase ;  that  the  company  afterwards  built  on  the  paddock  the  erections  com- 
plained of,  which  were  erections  reasonably  required  for  the  purposes  of  the 
undertaking  authorised  by  the  Act. 

Replication :  that  though  the  erections  were  reasonable,  it  was  not  necessary 
or  compulsory  for  the  company  to  build  them. 

On  demurrers  to  the  plea  and  replication :  — 

Heldj  that  the  defendant  was  entitled  to  judgment :  for  the  defendant  was 
discharged  from  his  covenant  by  the  subsequent  Act  of  Parliament,  which  com- 
pelled him  to  assign  to  the  railway  company,  and  so  put  it  out  of  his  power  to 
perform  the  covenant,  on  the  principle  of  the  maxim,  "  lex  non  cogit  ad  impos- 
sU/ilia;  *'  and  that  it  could  make  no  difference  whether  the  company  were  only 
empowered  or  were  compelled  to  build  the  station  on  the  paddock. 

Declaration :  that  defendant  by  deed  demised,  among  other 
hereditaments,  to  the  plaintiff  a  certain  piece  or  parcel  of  ground 
situate  in  the  parish  of  St  Giles,  Camberwell,  in  the  county  of 
Surrey,  and  all  that  messuage  or  tenement,  together  with  other 
erections  and  buildings  then  recently  erected  and  built  thereon  by 
plaintiff,  for  eighty-nine  years  from  the  25th  of  March,  1840,  at  a 
rent  thereby  reserved  ;  and  defendant  thereby,  among  other  things, 
covenanted  with  the  plaintiff  that  neither  he,  the  defendant,  nor 
his  heirs,  nor  his  assigns,  should  or  would,  during  the  term,  permit 
to  be  built,  on  the  paddock  fronting  the  premises  demised  by  the 
deed  tovrards  the  north,  any  messuage  or  dwelling-house, 
coach-house,  or  stable,  or  other  erection,  save  and  *  except  [*  181] 
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summer  or  pleasure  houses  in  private  garden  ground,  and  also 
a  church  or  chapel  at  the  eastern  extremity  of  the  paddock. 
Averment  of  the  performance  of  all  conditions  precedent,  &c. 
Breach :  that  during  the  term  the  defendant  permitted  to  be  built 
on  the  paddock  certain  erections  other  than  those  by  the  deed  ex- 
cepted, to  wit,  a  railway  station  with  the  appurtenances  thereof, 
including  waterclosets  and  urinals.  That  by  reason  of  the  prem- 
ises, the  plaintiff  has  been  greatly  annoyed  and  damnified  in  the 
enjoyment  of  the  land,  messuage,  and  hereditaments  demised  by 
the  deed  as  aforesaid,  and  the  value  of  the  land  and  messuage  and 
of  the  term  has  been  much  depreciated,  and  the  amenity  and  com- 
fort of  the  land  and  messuage  as  a  residence  have  been  deteriorated 
by  the  interference  with  the  prospect  therefrom,  by  reason  of  the 
erections,  and  by  reason  of  the  smoke  proceeding  from  the  chim- 
neys of  the  railway  station  and  premises,  and  by  reason  of  the 
plaintifTs  messuage  being  overlooked  by  the  windows  of  the  rail- 
way station  and  premises ;  and  otherwise,  by  reason  of  the  prem- 
ises, the  plaintiff  has  been  prevented  from  having  as  beneficial  a 
use  and  occupation  of  the  lands  as  he  otherwise  would  have  had, 
and  has  been  otherwise  damnified.    " 

Second  breach  :  that,  after  the  making  of  the  deed  and  demise, 
and  during  the  term  thereby  granted,  the  defendant  assigned  the 
paddock  to  the  London,  Brighton,  and  South  Coast  Railway  Com- 
pany, and  that  the  company,  after  the  assignment  and  during  the 
term,  and  while  they  were  possessed  of  the  paddock,  by  virtue  of 
the  assignment  from  the  defendant,  erected  and  built  the  railway 
station,  with  the  appurtenances  on  the  paddock,  contrary  to  the 
covenant,  to  the  damage  of  the  plaintiff  as  above  mentioned. 

Plea :  that,  before  the  committing  of  the  alleged  breaches,  and 
after  the  making  of  the  deed,  the  London,  Brighton,  and  South 
Coast  Railway  Company  required  to  take  and  purchase  the  pad- 
dock under  the  powers  given  them  by  "  The  London,  Brighton,  and 
South  Coast  Railway  (New  Lines)  Act,  1862,"  and  for  the  purposes 
for  which  they  were  by  the  act  empowered  to  purchase  and  take 
the  paddock.  And  that  the  paddock  was  land  which  the  com- 
pany were  empowered  by  the  act  to  purchase  and  take  compul- 
sorily  for  the  purposes  of  their  undertaking,  authorised  by  the 

act.    And  that,  after  the  making  of  the  deed,  and  before 
[*  182]  the  *  committing  of  the  alleged  breaches,  the  company 

did,  under  and  according  to  the  power  conferred  upon 
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•them  by  tlid  act,  and  by  virtue  of  the  act,  compulsorily  purchase 
and  take  the  paddock,  and  for  the  completion  of  the  purchase  the 
defendant  did,  by  deed,  convey  the  paddock  to  the  company  and 
their  successors,  which  is  the  assignment  in  the  declaration  men- 
tioned ;  whereupon  and  whereby  the  company,  under  and  by  vir- 
tue of  the  act,  became  seised  in  fee  of  the  paddock,  and  the  company, 
being  so  seised,  built  on  the  ground  or  paddock  the  erections  in  the 
declaration  mentioned,  which  were  erections  reasonably  required  by 
them  for  the  purposeis  of  their  undertaking  authorised  by  the  act, 
which  building  by  the  company  is  the  building  complained  of  in 
the  breaches.  And  that,  except  as  aforesaid,  the  defendant  did  not 
.permit  the  erectiolis  to  be  built 

Beplication:  that,  although  reasonable,  stiU  it  was  neither  neces- 
sary or  compulsory  for  the  railway  company  to  build  the  station  on 
the  land  in  question* 

Demurrers  to  the  plea  and  replication,  and  joinder. 

Nov.  10.  F.  M.  White,  for  the  plaintiff.  —  The  defendant  is  not 
discharged  from  his  liability  under  the  covenant  by  the  act  of  par- 
liament obtained  by  the  railway  company.  The  defendant  has  land 
with  the  burden  of  a  covenant  on  it,  and  he  deals  with  it  as  if  there 
was  no  covenant^  and  geto  a  larger  compensation  for  it  He  is 
liable  to  the  plaintiff  for  the  difference  between  the  value  of  the 
land  sold  without  the  covenant  and  the  value  of  it  if  sold  with 
the  covenant  If  the  railway  company  had  been  compelled  by  their 
act  to  build  the  station  in  the  paddock,  then  no  action  would  lie : 
.  Wynn  v.  ShropsJiire  Union  Baihoay  and  Canal  Company,  5  Ex. 
420:  but  here  the  railway  company  might  have  built  the  station 
in  another  spot,  and  the  defendant  ought  to  have  stipulated  that 
they  should  not  build  it  on  the  paddock. 

Raymond,  for  the  defendant  —  When  a  covenantor  covenants 
for  himself  and  assigns,  he  means  his^  voluntary  assigns,  and  he 
never  intended  to  covenant  for  the  acts  of  any  assignee  that  the 
legislature  might  thrust  upon  him.  Where  an  assignment  is  com- 
pulsory upon  a  covenantor,  it  is  not  within  his  contract, 
and  assignees  who  *  come  in  under  a  statute  can  in  no  way  [*  183] 
be  said  to  be  his  assigns.  Here  it  is  in  vain  for  the  de- 
fendant to  say  he  will  not  sell  his  land ;  he  is  compelled  to  sell, 
though  there  are  three  modes  by  which  compensation  may  be  as- 
sessed to  him  —  by  agreement,  by  arbitration,  or  by  a  jury.  If  the 
defendant  had  not  executed  the  conveyance  of  the  land  to  the 
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company,  the  money  would  have  been  paid  into  courts  and  the  com- 
pany would,  nevertheless,  have  taken  the  land.  In  Doe  v.  Carter, 
8  T.  R  67  (4  B.  B.  586),  and  Doe  v.  Bevan,  3  M.  &  a  353  (16  R. 
-R.  293),  a  clear  distinction  is  drawn  between  assigns  by  act  of 
•parties  and  assigns  by  operation  of  law :  this  is  essentially  an  as- 
signment by  compulsion  of  law.  In  Slipper  v.  TotteTiham  and 
Hampstead  Junction  Railway,  L.  R  4  Eq.  112, 114,  the  Mabtbr  of 
THE  Rolls  says :  ''  As  soon  as  the  land  is  required  for  the  purpose 
of  the  railway,  and  notice  is  given  to  take  it  under  the  Act,  the 
license  to  assign  is  no  longer  required,  being  virtually  taken  away 
by  the  clause  of  the  Act  of  Parliament,  as  is  laid  down  in  lan  anal- 
ogous case  in  Wadham  v.  Marlowe,  8  East,  314,  n.  (9  R  R  456). 
The  lessor  can  neither  refuse  the  license  to  assign  nor  assent  to  the 
assignment,  for  he  has  nothing  more  to  do  with  it.'*  So  here  the 
defendant  ought  not  to  be  made  liable  for  what  he  cannot  in  any 
way  help. 

White,  in  reply.  Cur,  adv.  vult. 

Jan.  20.  The  judgment  of  the  Court  (Cockbubn,  Ch.  J.,  Lush, 
Hannen,  and  Hayes,  JJ.)  was  delivered  by 

Haknen",  J.  —  This  was  an  action  on  a  covenant  contained  in  a 
lease  of  certain  premises  granted  by  the  defendant  to  the  plaintiff 
in  1840,  for  a  term  of  89  years,  whereby  the  defendant  covenanted 
that  '^neither  he  nor  his  assigns  should  or  would,  during  the  term, 
permit  to  be  built  any  messuage,  &c.,  on  a  paddock  fronting  the 
demised  premises.**  The  breaches  alleged  are:  1.  That  the  de- 
fendant during  the  term  permitted  a  railway  station  to  be  built  on 
the  paddock.  2.  That  the  defendant  assigned  the  paddock  to  the 
London  and  Brighton  Railway  Company,  who  erected  the  railway 
station  on  the  paddock. 

To  this  declaration  the  defendant  pleaded  that,  after  the  making 
of  the  deed,  the  railway  company  required  to  take  the 
[*  184]  paddock  *  under  powers  given  them  by  Act  of  Parliament, 
1862,  for  purposes  for  which  they  were  by  the  act  em- 
powered to  take  the  same ;  that  the  paddock  was  land  which  the 
company  were  empowered  to  take  compulsorily  for  the  purposes  of 
the  undertaking  authorised  by  the  act;  and  that  the  company, 
•under  the  powers  so  conferred,  did  compulsorily  purchase  and  take 
the  paddock ;  and  that  the  assignment  by  defendant  to  the  com- 
pany was  the  assignment  in  completion  of  such  compulsory  pur- 
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chase;  that  the  company  afterwards  built  on  the  paddock  the 
erections  complained  of,  which  were  erections  reasonably  required 
for  the  purposes  of  the  undertaking  authorised  bj  the  Act,  and  tibat, 
except  as  aforesaid,  the  defendant  did  not  permit  the  said  erections 
to  be  built  The  plaintifif  demurred  to  this  plea ;  and  also  replied 
that  the  erections,  though  reasonable,  were  not  necessary  or 
compulsory  for  the  company  to  build.  To  this  replication  there 
was  a  demurrer. 

It  must  be  taken  on  these  pleadings  that  the  assignment  by  the 
defendant  to  the  railway  company  was  altogether  made  under  the 
requirements  of  the  Act  of  Parliament,  and  without  any  stipulation 
introduced  into  the  conveyance  by  the  vendor  or  the  purchaser, 
which  would  alter  its  character  as  an  act  done  by  the  defendant  in 
obedience  ta  the  command  of  the  Legislature.  The  76th  section 
of  the  Lands  Clauses  Consolidation  Act,  1845,  is  imperative  that 
the  owner  of  lands  diall,  on  the  performance  of  the  conditions 
imposed  on  the  company,  when  required  so  to  do,  duly  convey  the 
lands  to  the  promoters,  or  as  they  shall  direct,  and  in  default 
thereof  it  shall  be  lawful  for  the  promoters  to  execute  a  deed  poll, 
declaring  the  fact  of  such  default  having  been  made,  and  thereupon 
all  the  estate  and  interest  in  such  lands,  capable  of  being  sold  and 
conveyed  by  such  owner,  shall  vest  absolutely  in  the  promoters  of 
the  undertaking. 

We  think  that  no  distinction  can  be  drawn  between  the  case  of 
an  owner  of  lands  who  does  that  which  it  is  his  duty  to  do,  namely, 
conveys  to  the  company,  and  one  who  by  refusing  to  convey 
obliges  the  company  to  obtain  a  title  to  the  lands  by  the  execution 
of  a  deed  poll.  In  the  one  case,  as  in  the  other,  the  transfer  of  the 
title  is  compelled  by  the  Legislature,  and  it  cannot  be  supposed  that 
it  was  intended  that  the  landowner  who  acts  solely  in  obedience  to 
the  law  should  be  in  a  worse  position  than  one  who  in- 
fuses *  compliance.  In  either  case  the  railway  company  [*  185] 
must  be  regarded  as  the  assignee  of  the  land,  not  by  the 
voluntary  act  of  the  former  owner,  but  by  compulsion  of  law. 

The  substantial  question,  therefore,  raised  on  this  record  is  whether 
the  defendant  is  discharged  from  his  covenant  by  the  subsequent  Act 
of  Parliament,  which  put  it  out  of  his  power  to  perform  it 

We  are  of  opinion  that  he  is  so  dischai^ed  on  the  principle 
expressed  in  the  maxim  lex  non  cogit  ad  impossihUia. 

We  have  first  to  consider  what  is  the  meaning  of  the  covenant 
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which  the  parties  have  entered  into.  There  can  be  no  doubt  that 
a  man  may  by  an  abeolute  contract  bind  himself  to  perform  things 
which  subsequently  become  impossible,  or  to  pay  damages  for  the 
non*performanoe,  and  this  construction  is  to  be  put  upon  an  un- 
qualified undertaking,  where  the  event  which  causes  the  impossi- 
bility was  or  might  have  been  anticipated  and  guarded  against  in 
the  contract,  or  where  the  impossibility  arises  from  the  act  or 
default  of  the  promissor. 

But  where  the  event  is  of  such  a  character  that  it  cannot  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  the  con- 
tracting parties  when  the  contract  was  made,  they  will  not  be  held 
bound  by  general  words  which,  though  large  enough  to  include, 
were  not  used  with  reference  to  the  possibility  of  the  particular 
contingency  which  afterwards  happens.  It  is  on  this  principle 
that  the  act  of  God  is  in  some  cases  said  to  excuse  the  breach  of  a 
contract.  This  is  in  fact  an  inaccurate  expression,  because,  where 
it  is  an  answer  to  a  complaint  of  an  alleged  breach  of  contract  that 
the  thing  done  or  left  undone  was  so  by  the  act  of  God,  what  is 
meant  ia  that  it  was  not  within  the  contract ;  for,  as  is  observed  by 
Maule,  J.,  in  Canham  v.  Barry,  15  C.  B.  at  p.  619 ;  24  L.  J. 
C.  P.  at  p.  106,  a  man  might  by  apt  words  bind  himself  that  it 
shall  rain  to-morrow  or  that  he  will  pay  damages.  This  is  the 
explanation  of  the  case  put  by  Lord  Coke  in  Shelley's  Case,  1  Co. 
Eep.  at  p.  98  a.  "  If  a  lessee  covenants  to  leave  a  wood  in  as  good  a 
plight  as  the  wood  was  at  the  time  of  the  lease,  and  afterwards  the 
trees  are  blown  down  by  tempest,  he  is  discharged  of  his  covenant," 

because  it  was  thought  that  the  covenant  was  intended 
[*  186]  to  relate  *  only  to  the  tenant's  own  acts,  and  not  to  an 

event  beyond  his  control,  producing  effects  not  in  his 
power  to  remedy.  (See  Shep.  Touch.  173.)  It  is  on  this  principle 
that  it  has  been  held  that  an  impossibility,  arising  from  an  Act  of 
the  Legislature  subsequent  to  the  contract,  discharges  the  contractor 
from  liability.  Again,  to  quote  an  observation  of  MAlHiB,  J.,  in 
Ma7jor  of  Berwick  v.  Oswald,  3  E.  &  B.  at  p.  665 ;  23  L.  J.  Q.  B,  at 
p.  324,  there  is  nothing  "  to  prevent  parties,  if  they  choose  by 
apt  words  to  express  an  intention  so  to  do,  from  binding  themselves 
by  a  contract  as  to  any  future  state  of  the  law  .  .  .  but  people  in 
general  must  always  be  considered  as  contracting  with  reference  to 
the  law  as  existing  at  the  time  of  the  contract  .  .  .  And  the 
words  showing  a  contrary  intention  ought  to  be  pretty  clear  to 
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rebut  that  presumption."  To  hold  a  man  liable  by  words,  in  a 
sense  affixed  to  them  by  legislation  subsequent  to  the  contract,  is 
to  impose  on  him  a  contract  he  never  mada  This  is  the  principle 
of  that  which  Was  laid  down  in  Bremter  v.  Kitchdly  1  Salk.  198, 
that  "  where  H.  covenants  not  to  do  an  act  or  thing  which  was 
lawful  to  do,  and  an  Act  of  Parliament  comes  after  and  compels 
him  to  do  it,  the  statute  repeals  the  covenant  So  if  H.  covenants 
to  do  a  thing  which  is  lawful,  and  an  Act  of  Parliament  comes  in 
and  hinders  him  from  doing  it,  the  covenant  is  repealed." 

To  apply  the  foregoing  observations  to  the  present  case:  The 
defendant  has  covenanted  that  his  ''assigns"  shall  not  build*  The 
word  *'  assigns  "  is  a  term  of  well-known  signification,  comprehend*- 
ing  all  those  who  take  either  immediately  or  remotely  from  or 
under  the  assignor,  whether  by  conveyance,  devise,  descent,  or  act 
of  law :  Spencer's  Ca$e,  6  Co.  Rep.  16  (p.  233,  ante).  The  defendant 
when  he  contracted  used  the  general  word  "  assigns,"  knowing  that 
it  had  a  definite  meaning,  and  he  was  able  to  foresee  and  guard 
against  the  liabilities  which  might  arise  from  his  contract  so  in- 
terpreted. The  Legislature  by  compelling  him  to  part  with  his  land 
to  a  railway  company,  whom  he  could  not  bind  by  any  stipulation, 
as  he  could  an  assignee  chosen  by  himself,  has  created  a  new  kind 
of  assign,  such  as  was  not  in  the  contemplation  of  the  parties  when 
the  contract  was  entered  into.  To  hold  the  defendant  responsible 
for  the  acts  of  such  an  assignee  is  to  make  an  entirely  new 
contract  for  *  the  parties.  On  the  other  hand,  to  confine  [*  187] 
the  word  "  assigns  "  to  those  who  take  by  the  voluntary  act 
of  the  assignor  would  not,  as  was  suggested  in  argument,  limit  the 
operation  of  the  covenant  to  his  immediate  grantee :  because  all 
those  who  take  from  the  first  assignee  do  so  in  consequence  of  the 
original  voluntary  act  of  the  assignor,  and  it  was  his  own  fault  that 
he  assigned  at  all,  or  that  he  did  not  in  the  original  conveyance 
guard  against  the  acts  of  subsequent  assignees.  To  exempt  him 
firom  liability  for  such  acts  would  be  contrary  to  the  intention  of 
the  parties,  to  be  collected  from  their  words,  interpreted  according 
to  their  known  ordinary  signification. 

It  was,  indeed,  conceded  on  the  argument  by  the  plaintifiTs 
counsel,  that  the  defendant  would  not  be  liable  for  all  acts  of  the 
railway  company,  as  he  would  have  been  for  the  acts  of  any  other 
assignee ;  but  it  was  contended  that  the  defendant  was  relieved 
from  liability  on  his  covenant  as  to  those  acts  only  which  the  com* 
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pany  was  required  by  the  Act  of  Parliament  to  do,  and  not  as  to 
those  which  the  company  was  merely  empowered  to  do. 

We  do  not  think  that  this  distinction  is  well  founded.  The  rule 
laid  down  in  Brewster  v.  Kitehell,  1  Salk.  198,  rests  upon  this 
ground,  that  it  is  not  reasonable  to  suppose  that  the  Legislature, 
while  altering  the  condition  of  things  with  reference  to  which  the 
covenantor  contracted,  intended  that  he  should  remain  liable  on  a 
covenant  which  the  Legislature  itself  prevented  his  fulfilling ;  but 
the  covenantor  in  this  case  is  equally  disabled  from  preventing  the 
railway  company  from  doing  those  things  which  it  is  empowered 
to  do,  as  those  which  it  is  required  to  do ;  why  then  should  there 
be  a  difference  in  the  liability  of  the  covenantor  with  respect  to  the 
one  and  the  other  ? 

But,  assuming  that  the  imposing  on  the  defendant  by  the  Legis- 
lature of  assigns  whom  he  could  not  control,  would,  without  more, 
free  him  from  the  engagements  which  he  entered  into  with  refer- 
ence to  assigns  whom  he  could  control,  it  remains  necessary  to  deal 
with  the  argument  that,  though  the  company  was  empowered  to 
take  the  lands  free  from  the  restrictions  upon  building,  this  was 
only  on  condition  of  paying  full  compensation  for  what  they  got, 
and  that  it  must  be  supposed  that  the  defendant  obtained  from  the 
company  not  only  the  value  of  the  land  as  he  held  it, 
[*  188]  encumbered  *  with  a  covenant  not  to  build,  but  also  what 
was  deemed  a  fair  consideration  for  the  right  to  build. 

It  appears  to  be  assumed  in  this  aigument  that  the  difference, 
between  the  price  of  the  land  encumbered  with  the  covenant  not 
to  build  and  the  price  of  it  freed  from  that  covenant,  would  be  the 
amount  of  damages  to  be  paid  by  the  defendant  to  the  plaintiff  in 
the  present  action.  But  that  is  not  so :  the  plaintiff,  if  entitled  to 
recover  at  all  in  this  action,  would  be  entitled  to  the  damage  he 
had  sustained  by  the  breach  of  the  covenant,  even  if  these  damages 
should  exceed  the  whole  value  of  the  land  taken.  No  doubt,  if 
the  Legislature  had  in  express  terms,  or  by  necessary  implication 
from  its  language,  given  to  persons  in  the  defendant's  situation  a 
remedy  over  against  the  railway  company  in  respect  of  acts  done 
by  the  company,  this  would  have  indicated  that  the  Legislature  did 
not  intend  that  the  defendant  should  be  freed  from  liability  on  his 
covenant,  although  he  was  disabled  from  performing  it  But  we 
cannot  find  in  the  railway  acts  any  express  or  implied  enactment 
to  this  effect.    It  has  been  already  pointed  out  that  there  is  no 
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relation  between  the  compensation  which  the  defendant  would  be 
entitled  to  for  his  land  and  the  damages  for  which  he  would  be 
liable  to  the  plaintiff.  How  could  it  be  possible  for  the  defendant 
to  lay  before  the  compensation  jury  evidence  of  the  extent  of  his 
liability  on  such  a  covenant  as  that  under  consideration  ?  How. 
could  he,  in  an  inquiry  to  which  the  plaintiff  was  no  party,  offer 
evidence  of  the  injury  which  the  plaintiff  might  by  any  possibility 
sustain  in  the  uncertain  event  of  the  company  erecting  a  station  or 
other  building  on  the  land  taken  ? 

Further,  if  the  covenant  of  the  defendant  is  to  be  considered  as 
broken  by  the  act  of  the  railway  company  so  as  to  entitle  the 
plaintiff  to  damages,  it  must  be  deemed  to  carry  with  it  the  other 
consequences  of  a  breach  of  contract  Thus,  if  the  situation  of  the 
plaintiff  and  the  defendant  in  this  case  had  been  reversed,  and  the 
covenant  not  to  build  on  land  adjoining  the  demised  premises  had 
been  entered  into  by  a  lessee,  with  the  usual  proviso  for  re-entry 
in  the  event  of  breach  of  any  covenant,  the  lessee  would  have  been 
liable  to  forfeiture  of  his  whole  interest  by  reason  of  an  act  over 
which  he  had  no  control;  and  the  railway  company  would  be 
liable,  if  the  plaintiffs  contention  be  correct,  to  pay,  by  way 
of  *  compensation  for  a  piece  of  land  taken,  the  whole  value  [*  189  j 
of  the  interest  of  the  lessee  in  the  adjoining  estate: 

The  solution  of  the  case  appears  to  be,  that  the  plaintiff  is  one  of 
a  numerous  class  of  persons  injured  by  the  construction  of  a  rail- 
way, for  whom  the  legislature  has  not  provided  compensation. 
This  may  be  illustrated  by  reference  to  the  special  damage  claimed 
in  the  declaration.  It  is  there  alleged  that  the  amenity  and  com- 
fort of  the  land  demised  have  been  diminished  by  reason  of  the 
prospect  therefrom  being  interfered  with,  and  by  being  overlooked 
by  the  windows  of  the  station,  with  the  appurtenances,  including 
water-closets  and  urinals.  These  are  heads  of  damage  for  which 
railway  companies  are  not  in  ordinary  circumstances  bound  to  give 
compensation,  but  for  which  the  defendant  would  be  liable  in  an 
action  on  his  covenant. 

We  do  not  think  that  it  was  the  intention  of  the  legislature  tO 
make  a  railway  company  liable  for  such  damages  in  the  exceptional 
case  of  a  person,  in  the  position  of  the  plaintiff,  having  taken  a 
covenant  from  his  lessor  on  the  terms  of  that  under  consideration, 
or  that,  if  such  had  been  the  intention  of  the  Legislature,  so  peculiar 
a  head  of  compensation  as  that  now  suggested,  namely,  for  liability 
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to  damages  for  breach  of  collateral  coyenants  resulting  from  the 
taking  of  lands^  would  have  been  left  to  be  conjectured  from  the 
vague  language  of  the  Lands  Glauses  Consolidation  Act 

Tor  these  reasons  we  are  of  opinion  that  our  judgment  ought  to 
be  for  the  defendant  JvdgmerU  far  the  defendaiu. 

SNOLISH  KOTE& 

The  rale  laid  down  in  BrewHer  v.  Kitckelly  cited  in  the  judgment, 
p.  805,  supra,  was  stated  in  the  judgment  of  Holt,  Ch.  J.,  in  that  case, 
as  follows :  ^'  Where  H.  covenants  not  to  do  an  act  or  thing  which 
was  lawful  to  do,  and  an  Act  of  Parliament  comes  after  and  compels 
him  to  do  it,  the  statute  repeals  the  covenant ;  so  if  H.  covenants  to  do 
a  thing  which  is  lawful  and  an  Act  of  Parliament  comes  in  and  hinders 
him  from  doing  it,  the  covenant  is  repealed."  This  is  again  cited  by 
Malins,  V.  C,  in  Netaington  Local  Board  v.  Cottingham  Local  Board 
(1872),  12  Ch.  D.  731,  48  L.  J.  Ch.  226,  40  L.  T.  58,  in  which  the 
question  was  whether  a  restraint  on  the  use  of  certain  sewers  by  a  local 
authority  made  between  this  and  another  local  authority  was  overridden 
by  the  provisions  of  the  Public  Health  Act,  1875,  which  empowered 
owners  of  premises  outside  the  district  of  the  local  authority  to  connect 
their  drains  on  terms  to  be  settled  by  compulsory  arbitration.  It  was 
held  that  the  restraint  by  the  agreement  was  removed  by  the  Act. 

So  where  premises  were  taken  by  a  School  Board  under  the  powers 
of  the  Elementary  Education  Act,  1870  (which  incorporates  the  Lands 
Clauses  Consolidation  Act^  1845),  with  notice  of  a  restrictive  covenant 
to  which  the  land  was  subject  in  the  hands  of  the  vendor;  it  was  held 
that  the  covenantor  could  not  maintain  an  action  against  the  School 
Board  for  breach  of  the  covenant ;  his  only  remedy  was  compensation 
under  section  68  of  the  Lands  Clauses  Consolidation  Act,  1845*  Kirby 
V.  School  Board  for  Harrogate  (C.  A.  1895),  1896,  1  Ch.  437,  65  L.  J. 
Ch.  376,  74  L.  T.  6. 

The  rule  has  been  distinguished  from  the  case  where  there  is  an  abso- 
lute covenant  to  do  something  within  a  certain  time ;  and  before  the 
expiry  of  the  time  circumstances  occur  which  render  the  performance 
impossible.  In  re  Arthut^s  Estate,  Arthur  v.  Wf/nne  (1880),  14  Ch. 
D.  603,  49  L.  J.  Ch.  556.  See  No.  10  of  "  Accident "  and  notes  1  R. 
a  388,  346  ei  seq. 

AMERICAN  NOTES. 

This  case  is  cited  in  Wood  on  Landlord  and  Tenant,  sect  321 ;  in  Taylor 
on  Landlord  and  Tenant,  sect.  408 ;  in  Washburn  on  Real  Property,  p.  504 ; 
in  Lawson  on  Contracts,  sect.  424. 

This  doctrine  is  found  in  Jackson  v.  Corliss,  7  Johnson  (N.  Y.),  531  (as  to 
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confession  of  judgment  in  good  faith,  citing  Doe  v.  Carter^  8  T.  R.  57);  Jackson  v. 
SUvemailj  15  ibid.  277  (judgment) ;  Smith  v.  Putnam,  3  Pickering  (Mass.),  220 
(attachment,  citing  Doe  v.  Carter,  supra),  and  the  New  York  cases  cited  above, 
and  observing :  "^  The  English  common  law  on  this  subject  has  been  recognized 
and  adopted  in  New  York");  Macon,  jrc,  R.  Co.  v.  Gibson,  85  Georgia,  1; 
21  Am.  St.  Rep.  135  (citing  the  principal  case) ;  BenUs  v.  Wilder,  100  Massar 
chusetts,  446  (voluntary  assignment  in  insolvency);  McAdam  on  Landlord 
and  Tenant,  sect.  95  (citing  Doe  v.  Carter}. 

A  lessee  of  a  wooden  building,  covenanting  to  rebuild  in  case  of  fire,  la 
released  by  the  enactment  of  a  valid  ordinance  prohibiting  the  erection  of 
wooden  buildings.    Cordes  v.  MUler,  39  Michigan,  681;  33  Am.  Rep.  430. 

The  impossibility  of  repairing  leased  dams  or  races  ten  days  after  the  water 
falls  to  the  average  winter  stage,  as.  agreed  upon  by  the  lease,  because  the 
water  immediately  rises  again  and  continues  high,  releases  the  lessor  from 
liability  for  breach  of  the  covenant  if  he  repairs  as  soon  as  possible.  Pengra  v. 
Wheeler,  24  Oregon,  532;  21  Lawyers'  Rep.  Annotated,  726. 

A  covenant  in  a  lease  for  sale  of  the  premises  to  the  lessee  at  the  expiration 
of  the  lease  is  discharged  by  the  previous  destruction  of  a  material  part  of 
the  premises  by  fire.  Smith  v.  Phcenix  Ins.  Co,  91  Califomia,  323;  25  Am. 
St.  Rep.  191. 

The  performance  of  a  covenant  being  rendered  impossible  by  an  act  of 
eminent  domain  or  sovereignty  the  covenantor  is  excused.  EUis  v.  Wtleh,  6 
Massachusetts,  246;  4  Am.  Dec.  122  (where  a  town  way  was  located  over 
leased  lands) ;  so  in  Frost  v.  Earnest,  4  Wharton  (Penn.),  86,  when  the  Court 
observed:  '^But  if  the  vendee  lose  the  premises,  not  because  of  defect  of 
title  in  the  vendor,  but  on  the  very  ground  that  the  vendee  has  a  good  title 
from  the  vendor,  which  the  State,  by  virtue  of  its  sovereign  power,  authorizes 
to  be  taken  from  him,  stipulating  to  pay  him  for  it,  on  what  principle  can  he 
have  recourse  to  the  vendor  on  such  a  covenant  ?  If  the  covenant  Iei  broken, 
the  vendor  is  liable  upon  it,  though  he  may  neither  have  received  nor  been 
entitled  to  receive  anything ;  for  the  vendee's  remedy  in  that  case  does  not 
depend  on  the  vendor's  having  received  any  compensation  ;  it  arises  by  the 
mere  fact  of  the  eviction  and  loss  of  the  property.  The  case  then  would  pre- 
sent the  aspect  of  a  vendee,  who,  on  eviction,  is  entitled  to  be  paid  the 
value  of  his  loss  by  the  party  evicting  him,  and  at  the  same  time  may  recover 
from  the  vendor  for  breach  of  covenant.  This  cannot  be :  the  covenant  never 
was  designed  for  such  an  event,  and  is  not  applicable  to  it.  It  resembles  the 
case  of  eviction  of  the  vendee  by  a  third  person  who  is  a  tort-feasor.  He 
may  have  his  action  against  such  a  tort-feasor;  and  therefore  it  has  been 
decided  that  the  vendor  is  not  liable  on  this  covenant.  The  same  principle 
applies  when  the  vendee  is  ousted  by  the  sovereign  power  of  the  State  under 
its  right  of  eminent  domain,  or  under  reservations  in  the  first  settlement  of 
the  country,  exercised  according  to  the  constitutional  injunction  of  compen- 
sating every  man  whose  property  is  taken  for  the  public  use.  The  remedy  of 
the  vendee  is  to  look  to  the  legislative  provisions  made  for  his  indemnity  and 
not  to  the  covenant  for  quiet  enjoyment,  which  was  introduced  into  convey- 
ances for  purposes  entirely  different." 
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In  Kuhn  y.  Freemtmj  16  Kansas,  426  (a  case  of  a  vendee),  the  court  said : 
'<  The  exercise  of  the  right  of  emhMBt  domain  is  the  exercise  of  a  sovereign 
power ;  and  no  person  is  presumed  to  covenant  agjunat  the  acts  of  sovereignty." 
See  Cooper  v.  Blood  goody  32  New  Jersey  Equity,  209;  Banamier  v.  City  of 
Boston,  102  Massachusetts,  19;  FoUs  v.  Huntky,  7  Wendell  (N.  Y.),  210: 
Schuylkill  fr  D.  R.  Co.  v.  Schmode,  57  Penn.  State,  278 ;  Dyer  v.  Wiffhtmm^  66 
ibid.,  427 ;  Barclay  v.  Piekl&t,  88  Missouri,  148 ;  Gillespie  v.  Thomas,  15  Wen> 
dell  (N.  Y.),  464 ;  Kingsland  v.  Ctedk,  24  Missouri,  24 ;  Foote  v.  Cincin- 
natif  11  Ohio,  408 ;  88  Am.  Dec.  787. 

The  liability  of  the  tenant  to  pay  rent  is  discharged  by  the  condemnation 
of  ihe  whole  premises.  See  cases  above  cited,  and  especially  Conigan  v. 
Chicago,  144  UliDois,  537 ;  21  Lawyers'  Rep.  Annotated,  212.  Foote  v.  Cin- 
cinnati, 11  Ohio,  408 ;  88  Am.  Deo.  737. 

But  if  only  part  of  the  premises  is  condemned,  the  liability  for  the; whole 
rent  continues :  Stvbbings  v.  Evanston,  136  Illinois,  37;  11  Lawyers*  Rep.  An-r 
notated,  839;  29  Am.  St.  Rep.  800;  Folts  v.  Huntley,  supra;  Parks  v.  Boston, 
15  Pickering  (Mass.),  198 ;  Gluck  v.  Mayor  of  Baltimore,  81  Maryland,  315 ; 
48  Am.  St.  Rep.  515  (a  learned  opinion).  Contra,  holding  the  rent  appor- 
tionable:  Biddle  v.  Hussman,  23  Missouri,  597;  Commissioners  v.  Johnson,  66 
Mississippi,  248;  Cuthbert  v.  Kuhn,  8  Wharton  (Penn.),  357;  81  Am.  Dec. 
513.  And  in  Blair  v.  Claxton,  18  New  York,  529,  where  there  was  a  lease  of 
land  with  an  easement  in  other  land,  with  a  covenant  for  quiet  enjoyment  of 
the  whole,  and  c  partial  eviction  from  the  easement  under  title  paramount,  it 
was  held  that  there  should  be  an  abatement  from  the  rent. 

Rent  payable  in  advance  is  recoverable  although  the  premises  are  taken 
by  eminent  domain  before  the  quarter  for  which  the  rent  is  due  expires. 
Gugel  V.  Isaacs,  21  Appellate  Division  (N.  Y.),  603. 

In  case  of  partial  eviction  by  title  paramount  there  is  a  proportionate  de- 
duction of  rent :  Tenant  on  Landlord  and  Tenant,  sect.  378  (citing  Lansing  v. 
Van  Alstyne,  2  Wendell  (N.  Y.).  561;  Stevenson  v.  Lambard,  2  East  575; 
Carter  v.  Burr,  39  Barbour  (N.  Y.  Supr.  Ct.),  59 ;  Fillebroton  v.  Hoar,  124 
Massachusetts,  580);  Halligan  v.  Wade,  21  Illinois,  470;  74  Am.  Dec.  108; 
Poston  V.  Jones,  2  Iredell  Equity  (Nor.  Car.),  350  ;  38  Am.  Dec.  683.  But  an 
eviction  from  part  by  the  landlord's  act  suspends  the  entire  rent :  Carter  v. 
Burr,  sujira  (citing  Lawrence  v.  French,  25  Wendell  (N.  Y.),  443;  Ludwell  v. 
Newman,  6  T.  R.  458) ;  Briggs  v.  Hall,  4  Leigh  (Virginia),  484 ;  26  Am.  Dec. 
326 ;  Camarillo  v.  Fenlon,  49  California,  207  J  Warren  v.  Wagner,  75  Alabama, 
188 ;  Reed  v.  Reynolds,  37  Connecticut,  474 ;  Royce  v.  Guggenheim,  106  Massa- 
chusetts, 201;  8  Am.  Rep.  322;  Colbum  v.  Morrill,  117  Massachusetts,  262; 
19  Am.  Rep.  415 ;  Hayner  v.  Smith,  63  IlHnois,  430 ;  14  Am.  Rep.  124 ;  Graham 
V.  Anderson,  3  Harrington  (Delaware),  364;  McClurg  v.  Price,  59  Penn.^St. 
420;  98  Am.  Dec.  356;  McKenzie  v.  Lexington,  4  Dana- (Kentucky);  132; 
Edmidson  v.  Lowry,  3  South  Dakota,  77;  17  Lawyers'  Rep.  Annotated, 
275. 

In  Johnson  v.  Oppenheim,  12  Abbott  Practice,  N.  S.  (N.  Y.),  454,  the 
Superior  Court  observe :  •*  The  adjudications  of  this  State,  bearing  upon  the 
general  subject  of  interference  by  landlord  with  tenants,  may  be  assorted  into 
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three  distdnct  and  entirely  different  classes  of  cases,  the  remedy  for  each  class 
being  peculiar  to  it,  viz. :  — 

"I.  Cases  where  the  tenant  is  evicted  without  the  wilful  or  voluntary 
agency  of  the  landlord,  from  the  whole  or  some  part  of  the  demised  premises; 
as  for  example,  an  eviction  of  the  tenant  by  title  paramount  of  a  contiguous 
proprietor.  Here,  if  the  eviction  is  from  the  whole  premises,  the  tenant  is 
not  chargeable  with  rent ;  but  if  it  be  from  a  part  of  the  premises,  the  law, 
in  its  inability  to  impute  blame  to  the  landlord  for  the  act  of  another  person, 
requires  the  rent  to  be  apportioned,  so  that  the  tenant  shall  be  liable  to  pay 
for  such  portions  of  the  premises  as  he  retains  {Moffat  v.  Strong^  9  Bosw.  57 ; 
and  see  Mack  v.  Patching  29  How.  Pr.  20). 

'*  II.  Cases  where  the  landlord  commits  an  act  or  acts  of  trespass,  which 
interfere,  more  or  less,  with  the  beneficial  enjoyment  of  the  premises,  but 
which  leave  the  demised  premises  intact,  and  do  not  deprive  the  tenant  of  any 
part  of  them,  so  that,  though  he  may  be  injured,  he  is  not  thereby  dispos- 
sessed. Here  the  rule  is,  inasmuch  as  the  wrongful  act  of  the  landlord  stops 
short  of  depriving  the  tenant  of  any  portion  of  the  premises,  that  such  tres- 
pass is  no  defence  against  the  liability  for  rent,  and  the  tenant's  sole  remedy 
therefore  is  an  action  for  damages  against  the  wrong-doer  {Edgerion  v.  Page^ 
20  N.  Y.  281 ;  Lounsberry  v.  Snyder,  31  id.  514  ;  Cram  v.  Dresser,  2  Sandf. 
120;  Mortimer  v.  Brunner,  6  Bosw.  658;  Peck  v.  HUler,  81  Barb.  117). 

**  in.  Cases  where  the  landlord  enters  wilfully  upon  and  expels  the  tenant, 
actually  or  constructively,  from  a  part  of  the  demised  premises.  Here  the 
rule  is,  that  the  whole  rent  is  suspended  during  the  term,  though  the  tenant 
continue  in  possession  of  the  residue  (Christopher  v.  Austin,  11  N.  Y.  (1  Kern.) 
316;  Peck  v.  HUUr,  24  Barb.  178)." 
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